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Shefhabd  et  All.  t;.  Shephabd  et  al. 

[9  BlOHAXMOH^  BQUIR,  143.] 

Iaotation  Ovek  too  Bxmote. — ^Where  a  mother  by  will  bequeathed  her 
property  to  her  three  children,  giving  a  certain  bequest  to  each  and  "hii 
Iftwfrl  heira,  executors,  and  administrators,*'  and  provided,  that  ''in 
ease  of  the  death  of  either  of  my  children  without  lawful  issue,  their 
part  to  descend  to  the  others,  to  be  equally  divided  between  them,"  each 
will  take  an  absolute  estate,  the  limitation  over  being  too  remote. 

Thb  opinion  states  the  case. 

E.  and  H.  BheU,  for  the  motion. 

Habpsb,  Chancellor.  In  1816,  Mrs.  Ere  Stirble,  by  an  instm- 
ment  expressed  in  the  formal  words  as  a  deed,  but  which  being 
intended  for  no  other  purpose  than  to  make  a  disposition  of  her 
properly  after  her  death,  I  regard  as  a  will,  gave  certain  por- 
tions of  her  estate  to  her  three  children,  Elizabeth  Zahler,  Mar- 
tha Shephard,  and  Martin  Shephard,  consisting  of  two  female 
slaves,  land,  etc.  The  gift  to  Martin  Shephard  is  to  him,  "  his 
lawful  heirs,  executors,  and  administrators;"  and  the  instrument 
provides  that  "  in  case  of  the  death  of  either  of  my  children, 
herein  mentioned,  without  lawful  issue,  their  part  to  descend  to 
the  others,  to  be  equally  divided  between  them."  Martin  Shep- 
hard died  in  1842,  leaving  a  wife,  the  defendant,  Susan  Shep- 
hard. She  was  the  mother  of  a  son,  the  defendant,  called  by 
her  John  David  Shephard^  bom  during  the  life-time  of  Martin 

Shephard,  but  whom  the  complainants  allege  to  be  illegitimate, 
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and  not  the  son  of  Martin  Shephard,  who  had  separated  from 
his  wife  some  years  before  the  birth  of  the  child.  The  bill  ia 
filed  by  Elizabeth  Zahler,  the  daughter  of  the  testatrix,  and  the 
husband  and  children  of  Martha  Shephard,  the  other  daughter, 
who  is  dead.  They  claim,  that  under  the  limitation  of  the 
instrument  referred  to,  they  are  entitled  to  the  property  given 
to  Martin  Shephard,  he  having  died  without  issue.  The  slayea 
have  been  increased  to  nine;  four  of  whom  are  in  the  possessioii 
of  the  defendant,  Thomas  McTeer,  and  five  in  that  of  the  de- 
fendant, Benjamin  Heape.  The  bill  prays  for  the  deliveiy  of 
the  slaves. 

I  think  the  limitation  over,  on  the  event  of  either  of  the  chil- 
dren dying  without  issue,  too  remote.  There  is  no  doubt,  with 
respect  to  the  words  '*  dying  without  issue,"  meaning  the  indefi- 
nite failure  of  issue.  A  distinction  is  made  when  the  limitation 
is  to  survivors;  because  the  word  indicates  that  the  parties  to 
take  shall  be  personally  living,  and  take  a  personal  benefit. 
The  case  of  Massey  v.  Hudson,  2  Mer.  185,  quoted  in  argument, 
together  with  that  of  Nicholh  v.  Skinner,  Free.  Ch.  628  (which  is 
commented  on,  and  the  report  of  it  corrected  by  Sir  William 
Grant),  illustrates  this  matter.  In  the  latter  case,  the  gift  was 
to  three  children,  and  if  either  should  die  without  issue,  to 
the  survivors  and  their  heirs.  This  was  held  too  remote.  The 
limitation  being  to  survivors  and  their  heirs,  showed  that  not  a 
mere  personal  benefit  was  intended,  but  that  the  heirs  of  the 
survivors  might  take  whenever  the  issue  should  fail.  The  doc- 
trine is  explained  in  the  principal  case.  If  there  be  a  limitation 
to  A.,  and  if  he  die  without  issue,  to  B.,  this  does  not  mean  that 
B.  is  to  take  personally  during  his  life;  but  if  the  limitation  was 
good,  the  representative  of  B.  would  take  on  the  failure  of  issue, 
however  remote.  This  limitation  is,  in  effect,  the  same  as  if  the 
gift  had  been  to  Martin,  and  if  he  should  die  without  issue,  to 
Elizabeth  Zahler  and  Martha  Shephard.  Martin  Shephard  took 
the  property  given  to  him  therefore  absolutely.  Whether  the 
complainants  are  entitled  to  any  portion  of  this  property  as  next 
of  kin,  must  depend  on  the  fact  of  the  legitimacy  of  John  David 
Shephard.  This  question  I  think  a  proper  one  for  a  juiy,  and 
I  shall  send  it  to  a  juiy. 

It  is  ordered,  that  an  issue  be  made  up  to  the  next  sitting  of  the 
court  of  common  pleas  for  Beaufort  district,  to  tzy  and  determine 
whether  the  defendant,  called  John  David  Shephard,  is  the  son 
of  the  deceased  Martin  Shephard,  bom  in  lawful  wedlock.  The 
question  of  costs  is  reserved. 
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The  complamants  appealed,  on  the  ground  that  the  limitation 
OTer  was  not  too  remote. 

By  OouBT.     We  concur  in  the  decree  of  the  circuit  court.    The 
appeal  is,  therefore,  dismissed. 

JoHNBOK,  Johnston,  and  Dunein,  chanceUors,  oonourrecL 


BoozEB^  Adm'b^  t;.  Addibon  ist  al. 

[3  Biobasmon'b  Bquxtt,  273.] 

Upon  Chosis  AcxntuiNo  to  ths  Wife  ditbino  Covxbtubb  the  husband  mxf 

■ae  akme,  or  he  may  join  her  in  the  action. 
KoTN  Mass  to  ths  Wifk  aftxb  Marrtaos  and  not  rednced  to  poaseBaoa 

by  the  husband  in  his  life-time,  survives  to  the  wife  at  hii  death,  and 

belongs  to  her  absolutely,  if  the  ohoee  in  aotion  has  arisen  from  the  wils 

as  the  meritorious  cause. 

On  September  17, 1840,  Meetze,  Boulmight,  and  Scott  made  a 
note  to  Mrs.  Addison,  at  that  time  a  feme  covert,  in  the  sum  of 
one  thousand  two  hundred  and  sixty  dollars  and  sixty-four  r 
cents.  The  note  remained  in  her  possession  till  March  8, 1842,  j 
when  it  was  settled.  Her  hushand  died  in  October,  1841,  and  j 
prior  to  the  settlement  of  the  note  letters  of  administration  had 
been  granted  to  the  plaintiff.  The  settlement  of  the  note  was 
effected  by  the  makers  exchanging  therefor  several  notes  which 
they  held  against  Mr.  Addison  and  by  their  canceling  some 
small  accounts  against  Mrs.  Addison,  the  whole  amounting  to 
one  thousand  eight  hundred  and  ninety-one  dollars  and  thirteen 
cents.  Even  when  this  was  done,  the  assets  fell  far  short  of 
satisfying  the  demands,  and  the  creditors  claimed  that  the  note 
to  Mrs.  Addison  was  part  of  the  estate  and  should  have  been 
added  to  the  assets,  and  that  by  the  settlement  made  the  makers 
of  the  note  had  received  a  greater  amount  than  they  were  enti* 
tied  to  receive  in  the  regular  course  of  administration.  The 
chancellor  decided  in  favor  of  the  creditors,  and  MeetiseyJSouk* 
night,  and  Scott  appealed. 

W.  F.  Desaussure,  for  the  appellants. 

Booter,  contra. 

Johnston,  Chancellor.  The  reasoning  of  the  decree  rests  en- 
tirely upon  the  assumption,  that  a  bond  or  sealed  note  given  to 
a  woman  during  coverture,  is,  at  law,  the  unqualified  property 
of  her  husband;  and  if  this  assumption  is  sustainable,  I  do  not 
perceive  any  error  in  the  conclusions  which  the  decree  draws 
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from  it  I  assumed  this  position  "with  ihe  less  hesitation,  because 
it  seemed  to  be  conceded  in  the  argument,  and  becaose  it  had 
been  conceded  in  Herbemont  v.  Herbemoni  [not  reported],  bj 
eminent  counsel,  whom  I  endeavored  to  draw  into  the  discus- 
sion ot  it.  But  it  has  been  discussed  here;  and  I  am  satisfied 
that  the  position,  so  far  from  being  sustained,  is  contradicted 
bj  the  best  authorities.  The  result  of  the  examination  is,  that 
the  husband's  right  of  property  is  qualified,  and  dependent  al- 
together upon  the  steps  he  may  take  to  assert  it. 

The  right  of  the  husband  to  the  choses  of  the  wife,  may  be 
determined  by  considering  the  remedies  which  the  law  gives 
him  in  relation  to  them;  and  the  incidents  which  pertain  to  the 
remedies  he  may  adopt.  To  the  choses  belonging  to  the  wife 
before  the  marriage,  the  husband  can  lay  no  claim  in  his  own 
name,  or  in  his  own  right;  but  must  join  the  wife  in  any  action 
he  may  bring  for  reducing  them  into  his  possession.  If  he  die 
before  judgment,  the  chose  survives  to  the  wife;  or  if  he  ob- 
tain judgment,  and  die  before  it  is  satisfied,  the  judgment  in- 
ures to  the  wife  as  survivor.  Upon  choses  accruing  to  the  wife 
during  coverture,  the  husband  may  sue  alone,  or  •he  may  con- 
cede to  the  wife  an  interest  in  them,  and  join  her  in  the  action; 
and  if  he  make  no  exclusive  claim  by  suing  in  his  own  name;  or 
join  bis  wife  in  the  action,  but  die  before  judgment,  or  after  judg- 
ment but  before  satisfaction;  the  chose,  or  the  judgment,  as  the 
case  may  be,  survives  to  the  wife,  precisely  as  in  the  case  of 
choses  accrued  to  her  before  the  marriage.  The  only  difference 
between  antenuptial  and  post-nuptial  choses,  therefore,  is,  that 
the  husband  must  join  the  wife  in  the  action  for  the  former,  but 
has  an  option  whether  to  join  her  or  sue  alone  for  the  latter.  If 
he  has  not  reduced  them  before  his  death,  they  both  equally  go 
to  the  wife  by  survivorship.  In  this  case,  Mr.  Addison  neither 
sued  in  the  one  form  nor  the  other;  nor  made  any  claim  what- 
ever to  the  sealed  note,  the  subject  of  the  decree;  and  the  con- 
sequence (if  the  positions  I  have  stated  be  true)  is,  that  upon 
his  death,  it  belonged,  in  law,  absolutely  to  his  wife. 

For  the  truth  of  the  positions,  I  might  refer  to  two  element- 
ary writers,  in  common  use.  Chitty,  speaking  of  choses  accru- 
ing after  the  coverture,  says,  1  Chit.  PI.  18:  **  Where  the  wife 
can  be  considered  as  the  meritorious  cause  of  action  (as  if  a 
bond  or  other  contract  under  seal  be  made  to  her  separately,  or 
with  her  husband);  or  if,  in  the  case  of  her  personal  labor,  there 
be  an  express  promise  to  her,  or  to  her  and  her  husband,  she 
may  join  with  her  husband,  or  he  may  sue  alone;  and  it  has 
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been  held,  that  slie  may  be  joined  in  all  casesy  upon  an  express 
promise  to  her/*  "The  effect/'  says  he,  Id.  20,  "of  joining 
the  infe  in  an  action,  when  the  husband  might  sue  alone,  is, 
that  if  the  husband  die  whilst  it  is  pending,  or  after  judgment, 
and  before  it  is  satisfied,  the  interest  in  the  cause  of  action  will 
Buryiye  to  the  wife,  and  not  to  the  executors  of  the  husband: 
though^  if  he  sued  alone,  she  would  haye  had  no  interest."  Mr. 
Stephens,  1  N.  P.  744,  lays  down  the  same  positions.  Premis- 
ing, that  where  the  husband  and  wife  join  in  an  action,  founded 
upon  the  services,  etc.,  of  the  wife,  and  there  is  no  express 
promise  in  the  case,  it  must  appear  in  the  declaration  that  the 
services  were  rendered  by  her,  so  as  to  show  that  she  is  the  mer- 
itorious cause  of  the  suit;  but  that,  if  the  action  is  founded  on  a 
note  or  bond  to  her,  or  upon  any  other  instrument  importing 
consideration,  no  such  averment  is  necessary:  Eose  v.  Bowler, 
1  H.  BL  lU;  PhiUiahirk  v.  PluckweU,  2  Mau.  &  Sel.  893.  I 
proceed  to  show  from  a  few  cases,  promiscuously  taken  from 
both  the  law  and  equily  jurisdictions,  that  the  elementary  writers 
slready  quoted,  are  borne  out  in  the  propositions  laid  down  by 
them.  It  is  true,  that  there  are  a  few  cases,  Hodges  v.  Beverley ^ 
Bunb.  188;  lAghtboum  y.  Eolyday^  2  Eq.  Abr.  1;  Bidgood  v. 
^ay,  2  W.  BL  1236,  to  the  contrary;  but  the  ciurent  of  cases, 
especially  those  of  later  date,  are  with  them.  Thus,  in  Brashford 
V.  Buckingham,  Gro.  Jac.  77,  it  was  assigned  for  error  that  the 
action  was  brought  by  husband  and  wife  upon  a  promise  made 
to  the  wife  after  coverture,  in  consideration  that  she  should  cure 
a  wound;  and  it  was  insisted  that  the  husband  alone  should 
have  sued,  it  being  a  personal  duty  which  accrued  during  cover- 
tare.  Sed  non  aOoccUur,  being  grounded  upon  a  promise  made 
to  the  wife,  upon  a  matter  arising  from  her  skill;  so  she  is  the 
cause  of  the  action,  and  so  the  action  in  both  their  names  is 
well  enough;  and  such  an  action  shall  survive  to  the  wife. 

PhULiskirk  v.  Plucktvell,  2  Mau.  &  Sel.  898.  AssumpsU  by  hus- 
band and  wife  on  a  promissory  note,  given  by  the  defendant 
to  the  wife  during  coverture.  It  was  objected  that  the  hus- 
band should  sue  alone,  as  it  did  not  appear  on  the  face  of  the 
note  that  it  was  on  account  of  any  meritorious  consideration 
proceeding  from  the  wife.  Lord  EUenborough  said,  the  note 
to  her  imported  a  consideration  proceeding  from  her;  ''  and  in 
Co.  Lit.  120  a;  and  1  Boll.  Abr.,  Baron  and  Femme,  H,  pi.  6 
and  7,  mentioned  by  my  brother  Dampier,  a  difference  is  taken 
between  a  thing  that  is  not  merely  a  chose  in  action,  aod  one 
that  is:  and,  therefore,  in  case  of  a  bond  made  to  the  wife,  it 
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the  wife  dietih,  the  hnsband  shall  not  have  it,  without  taking  ad- 
ministiation,  because  that  is  merely  in  action.  So  here  the  note* 
is  made  to  the  wife;  and  it  imports  consideration,  unless  the 
contrary  be  shown."  Bayley,  J.,  concurred  with  him;  and 
Dampier,  J. ,  held  that  the  husband  might  join  his  wife  in  the  ac- 
tion; and  said:  ''  There  must  be  some  inaccuracy  in  Bidgood  t. 
Way,  2  W.  Bl.  1236,  in  one  part;  because  the  court  say  that  no 
promise  to  a  married  woman,  either  express  or  implied,  gi^es 
her  any  interest;  and  yet  they  afterwards  admit  upon  the  cases, 
that  where  a  promise  is  so  expressly  stated,  the  husband  may 
assent  to  give  the  wife  an  interest  in  the  contract  and  join  her 
in  the  action.  In  Day  t.  Pargrave,  according  to  my  note,  Lee, 
0.  J.,  said,  that  where  a  bond  is  giyen  to  the  wife  during  coTer- 
tnre,  no  action  will  lie  for  it  by  the  wife,  solely,  but  they  may 
have  a  joint  action  during  their  lives;  or  the  husband  may  bring 
such  action  during  the  coverture,  in  his  own  name;  yet  if  he 
does  not,  it  survives  to  the  wife." 

In  Oglander  v.  Boston,  1  Yem.  896,  it  is  said  by  the  lord 
chancellor : ' '  If  there  be  a  bond  debt  due  to  the  wife,  the  husband 
may  sue  alone,  without  joining  his  wife;  but  in  case  the  wife 
was  joined  in  the  action,  and  judgment  is  recovered,  the  judg- 
ment will  survive  to  the  wife."  Schoonmaker  v.  Elmendorf,  10 
Johns.  49.  Scire  fadas  brought  by  the  wife's  executors  to  re- 
vive a  judgment,  which  had  been  obtained  by  husband  and  wife 
on  a  bond  given  to  both.  The  wife  survived  the  husband,  and 
it  was  held  that  they  had  well  joined  in  the  original  action;  and 

that  the  judgment  survived  to  the  wife.    Coppin  v. ,  2  P.  Wnw. 

496.  Bill  by  husband  and  wife:  plea  by  defendant,  and  plea 
overruled,  with  five  pounds  costs.  Husband  dies;  held,  that 
these  costs  survive  to  the  wife.  It  was  said  in  the  argument, '  *  that 
a  bond  given  to  the  husband  and  wife,  during  the  coverture, 
on  the  husband's  dying  first,  did  not  survive  to  the  wife."  But 
**  the  lord  chancellor  denied  this,  and  recte,  for  clearly  it  does 
survive  to  the  wife,  as  all  other  joint  choses  in  action  do; 
though  it  is  true  in  this  case  the  husband  may  disagree  to  the 
wife's  right  to  it,  and  bring  the  action  on  the  bond  in  his  own 
name  only;  but  till  such  disagreement,  the  right  to  the  bond  is 
in  both  the  husband  and  the  wife,  and  shall  survive." 

I  shall  close  this  examination  with  the  case  of  Nash  v.  Naah^ 
2  Madd.  411,  first  Am.  ed.  (Eng.  ed.  133),  decided  in  1817,  in 
which  most  of  the  cases  are  cited  and  commented  on.  The 
father  of  a  married  woman  drew  a  check  in  her  favor,  upon  his 
bankers,  for  ten  thousand  pounds.    The  bankers  gave  her  a 
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promissoiy  note  for  the  amount;  which  ahe  deliTered  to  her 
hxuaband;  and  he  received  one  thoosand  pounds  upon  it,  and 
continued  to  receive  the  interest  on  the  remaining  nine  thousand 
pounds  up  to  the  time  of  his  death.  It  was  held,  that  upon  his 
death,  she  was  entitled  to  the  note,  as  a  chose  in  action  which 
had  survived  to  her. 

It  seems  to  me  that  these  cases  are  sufficient  to  settle  the 
question  as  to  the  right  at  law.  Still  it  may  be  said,  that  though 
tibe  doctrine  be  as  stated,  as  between  the  husband,  or  his  repre- 
sentatives, and  the  wife,  it  must  be  otherwise  as  between  the 
latter  and  the  creditors  of  the  former.  That  it  may  lead  to 
fraud — ^for  if  a  bond  or  note,  executed  in  the  name  of  the  wife, 
be  allowed  to  survive  to  her,  it  will  be  easy  for  the  husband, 
when  the  consideration  really  proceeds  from  him,  and  not  from 
the  wife,  to  take  the  obligation  in  her  name,  and  thus  secure  a 
benefit  to  her  at  the  expense  of  his  creditors.  But  there  is  no 
such  danger.  If  the  chose  arises  in  truth,  as  in  this  instance, 
from  the  wife  as  the  meritorious  cause,  there  is  no  fraud  in  allow- 
ing her  the  benefit  of  it;  and  if  it  arises  from  the  funds  or  prop- 
erty of  the  husband,  the  proof  of  that  fact  will  demonstrate  the 
fraud  and  prevent  its  being  carried  into  effect. 

It  is  ordered,  that  the  decree  be  reversed,  and  the  bill,  per- 
taining to  this  matter,  as  against  the  defendants,  Meetze,  Bouk- 
night,  and  Scott,  dismissed.  The  costs  to  be  paid  out  of  the 
estate  of  Mr.  Addison  before  distribution. 

JoBireoH  and  Dusku,  chancellors,  concurred. 


Chosbb  nr  Aonoir  Mabi  ur  thb  Wnrs's  Kamx  are  good,  and  the  titlo  vwli 
in  her.  It  is  trae,  ihati  at  oommon  law,  a  gift  to  the  wife,  or  a  pnrohaae  hf 
ker,  does  not,  even  for  an  instant,  vest  in  her,  beoanse  the  Uw  makes  her  in* 
capable  of  holding  personal  property  in  her  own  right;  but  her  incapacity 
does  not  extend  to  choses  in  action.  Trae,  her  ownership  in  these  is  a  condi- 
tional one.  The  hnsband  may  reduce  them  to  his  possession;  but  the  doo- 
trine  is  too  well  settled  to  need  the  citation  of  authorities,  that,  until  he  does 
BO  reduce  them,  the  ownership  of  and  titie  to  them  are  still  in  the  wife,  and, 
in  the  event  of  his  death,  become  absolutely  hers.  They  do  not  become  part 
of  the  assets  of  his  estate,  nor  go  to  his  adminintrator  or  executor,  but  rest 
absolutely  in  the  wife.  This  is  plain,  and  there  is  no  conflict  if  the  chose  was 
hers  before  marriage.  By  allowing  her  to  hold  her  choses  in  action  after 
marriage,  her  capacity  to  do  so  is  admitted,  if  once  they  get  in  her  possession; 
and  although  the  decisions  are  not  so  uniform  in  regard  to  the  wife's  capacity 
to  hold  or  own  post-nuptial  choses  in  action  as  they  are  in  reference  to  ante- 
nuptial choses  in  action,  still  the  preponderance  is  decidedly  in  favor  of  her 
capacity  to  do  so.  The  fact  that  she  may  be  joined  by  the  husband  in  a  suit 
to  reduce  them  to  possession  implies  an  interest  in  her,  and  the  further  fact, 
that,  in  some  cases,  she  must  be  joined,  carries  with  it  more  than  a  bare  im- 
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plication.  BesideB,  as  we  shall  presently  show,  snch  choses  in  action  soirive 
to  her  upon  the  death  of  the  husband,  which  would  be  impossible  if  she  had 
no  interest,  ownership,  or  title  in  them.  On  these  points  see  authorities 
cited  under  appropriate  heads,  p09L  We  mention  this  matter,  because  thero 
seem  to  be  some  dicta  to  the  effect  that  post-nuptial  choses  in  action  are  of  the 
nature  of  chattels,  and  vest  in  the  husband  alone,  no  matter  in  whose  name 
they  appear;  and  the  reason  given  is,  that  the  wife  has  no  capacity  to  take. 
Kor,  as  it  has  sometimes  been  urged,  are  such  choses  in  action  void.  In 
Brown  v.  Langfordf  3  Bibb,  497*  a  bond  given  to  tk/eme  covert  was  held  good. 
Boyle,  C.  J.,  said:  '*  It  Ib  certainly  not  correct,  as  was  supposed  in  the  argu- 
ment, that  a  deed  or  bond  executed  to  a  feme  covert  is  void.  The  negative 
of  this  position  is  established  by  a  uniform  current  of  authorities:  2  BL  Com. 
296,  297;  Go.  Lit  3  and  156,  167;  1  Com.  Dig.  107, 109;  Bac  Abr.,  Am.  ed., 
498,  499  (in  the  margin)." 

D1STINOTI6N  BSTWKKN  Wife's  Antsnuftial  Ain>  Posr-NUFriAL  Choses  nr 
Action  in  regard  to  parties  to  an  action  to  recover  possession.  Where  the 
husband  desires  to  reduce  to  his  posseesion  the  antenuptial  choses  in  action 
of  his  wife,  he  must  join  his  wife  in  the  action.  This  is  well  settled.  In 
Tucker  v.  Gordon,  5  N.  H.  564,  the  court  said:  *'  In  general  for  all  caosee  of 
action  which  were  complete  in  the  wife  before  the  coverture,  she  must  be 
joined  in  the  suit:  1  Chit.  PL  17-21;  2  Stark.  £v.  685;  Hunmjf  v.  Oeorffe,  I 
Man.  &  Sel.  176;  Bing.  on  Covert  246;  Cfteechi  v.  PovteU,  6  Bam.  &  C.  253; 
MUner  v.  MUner,  3  T.  R.  631. ''  But  where  he  desires  to  reduce  to  possession 
choses  in  action  made  after  marriage  to  his  wife  alone  or  to  himself  and  wife,  he 
has,  in  most  cases,  the  option  of  joining  his  wife  or  not  in  the  suit.  Thus  on  a 
bond  given  to  a  wife  during  coverture  the  husband  and  wife  have  a  joint  ac- 
tion during  their  Uvea,  or  the  husband  may  sue  in  his  own  name:  2  Man.  ft 
Sel.  396,  note  (b);  Aukeratein  v.  Clark,  4  T.  R.  616.  In  Thompatm  v.  ElU- 
worth,  1  Barb.  Ch.  624,  the  court  said:  *'  The  law  on  that  subject  is  that  if  a 
bond  or  other  security  is  taken  in  the  name  of  the  wife  during  coverture,  the 
husband  may  elect  to  treat  it  as  his  own  property,  and  may  bring  suit  thereon 
in  his  own  name;  or  he  may  treat  it  as  the  property  of  his  wife,  and  bring  a 
suit  in  the  name  of  both:*'  £>ay  v.  PcUgrave,  Trinity  term,  14  Geo.  IL,  cited  in 
PhUUskirk  v.  Pluchoell,  2  Man.  ft  Sel  393;  Checkley  v.  C/ieckley,  2  Show.  247; 
Low  V.  Porter,  14  N.  J.  L.  516;  Ttmbere  v.  Kalz,  6  Watts  ft  S.  290.  So  tooon 
a  note  made  to  the  wife  during  coverture,  or  to  the  husband  and  wife,  the 
husband  may  sue  alone,  or  he  may  sue  jointly  with  his  wife:  PhiUUkirk  v. 
PluekweU,  supra;  Burrough  v.  M088,  10  Bam.  ft  Cress.  558;  Young  v.  Ward, 
21  111.  223;  BlodgeU  v.  Ebbing,  24  Miss.  245;  Searmg  v.  Searing,  9  Paige's  Ch. 
283;  Little  v.  Mareh,  2  Ired.  Eq.  18;  Draper  v.  Jackson,  16  Mass.  480. 

Where  the  chose  in  action  consists  in  a  legacy  left  to  the  wife  the  cases  are 
not  entirely  agreed  as  to  joinder  of  parties.  The  prevailing  doctrine  seems  to 
be  the  same  as  in  other  choses  in  action,  viz. :  that  the  husband  may  sue  alone 
or  may  join  his  wife  in  a  suit  to  reduce  the  chose  to  possession.  In  Woodlay  v. 
Findlay  etal,,9  Ala.  716,  where  a  legacy  had  been  left  to  the  wife,  the  court 
applied  the  general  rule  in  regard  to  choses  in  action,  and  said:  "When  the 
wife's  chose  in  action  accrues  during  coverture,  the  husband  may,  or  may  not, 
join  the  wife  with  him  in  the  suit,  at  his  election:"  Tucker  v.  Gordon,  6  N. 
H.  564.  In  Kentucky,  however,  the  rule  was  laid  down  that  the  wife  is  a 
necessary  party  to  a  bill  to  obtain  possession  of  property  devised  to  her  dur- 
ing coverture.  The  reason  given  applies  only  to  suits  in  equity,  and  is  that 
"the  chancellor  should  never  aid  the  husband  in  getting  possession,  even  of 
property  which  descends  or  is  devised  to  her  during  coverture,  without  secur 
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ing  to  her  an  adequate  provifiion  if  she  need  and  desire  it:**  Griffith  v.  Cole- 
man,  5  J.  J.  Marsh.  GOO;  Bail^  v.  DenneU,  3  Y.  &  C.  Ex.  459. 

Right  op  Wife  by  Survivobship  to  her  Post-nuptial  Chosbs  in  Ac- 
tion.— "  Where  an  obligation  is  taken  to  the  husband  and  wife,  or  to  the  wife 
alone,  with  the  assent  of  the  husband,  the  action  survives  to  the  wife,  who  is 
entitled  to  the  proceeds  as  against  the  heirs  and  personal  representatives  of 
the  husband.  In  such  a  case  the  form  of  security  implies  a  design  by  the 
husband  to  benefit  the  wife;  and  the  law  will  give  effect  to  this  intention 
where  the  interest  of  creditors  is  not  affected.  The  rule  seems  to  be  well 
settled,  that  an  agreement  with  a/eme  covert  and  a  promise  to  her  personally 
xaises  a  presumption  that  she  is  the  meritorious  cause  of  such  agreement,  and 
it  will  survive  to  her:  Borst  v.  Spelmaai,  4  N.  Y.  284;  Draper  v.  Jackson^  16 
Kass.  483;  2  Bedfield  on  Wills,  175-178;  WUder  y.  Aldrich,  2  R.  I.  61& 
Where  the  money  is  secured  to  the  husband  and  wife  by  a  promissory  note 
or  certificate  of  deposit,  no  other  facts  appearing,  the  wife  is  held  to  be  enti- 
tled by  survivorship  to  the  money:  Bomaai  Catholic  Aaylum  v.  Strain,  2  Bradf. 
Zi;  Prindle  v.  Caruthers,  15  N.  Y.  425;  Boy  v.  Rogers,  4  Mon.  226.  It  can 
make  no  difference  whether  the  consideration  of  the  chose  in  action  passes 
from  the  husband  or  not.  If  it  passes  from  him,  in  such  a  case  the  form  of 
security  implies  a  design  on  the  part  of  the  husband  to  benefit  the  wife,  and 
tlie  law  will  give  effect  to  it.  The  relation  they  bear  to  each  is  such  that  the 
law  raises  the  presumption  that  the  object  and  intention  of  the  husband  was 
to  benefit  the  wife,  and  the  right  of  survivorship  will  vest  in  her.  We  are 
satisfied,  upon  an  examination  of  the  authorities,  unless  there  are  extrinaio 
facts  to  take  the  case  out  of  the  rule,  that  where  a  promissory  note  or  other 
evidence  of  debt  is  made  payable  to  husband  and  wife,  upon  the  death  of 
the  husband  the  right  survives  to  the  wife;  and  she  will  take  the  proceeds, 
unless  the  interest  of  creditors  is  affected:"  Johnaon  v.  Lush,  6  Coldw.  113. 
This  is  the  doctrine  as  laid  down  by  the  later  dedsions:  Lenderman  v.  Taltey^ 

I  Houst.  (Del.)  523;  Wilder  v.  Aldrich,  2  B.  I.  518;  Searing  v.  Searing,  9 
Paige,  283;  Weeks  v.  Weeks,  5  Ired.  £q.  Ill;  Stephens  v.  Beal,  4  Geo.  319; 
SmowhiU  V.  SnowhiU,  2  K.  J.  £q.  30;  Baker  v.  Bed,  4  Dana,  158;  Blount  y. 
BeaOand,  cited  from  5  Ves.  515;  Wiidman  v.  Wildman,  9  Id.  174;  Schuuler  y. 
ffoyle  and  Wife,  5  Johns.  Gh.  196;  Nash  v.  Nash,  2  Madd.  133;  Elliot  r.  Col- 
Her,  1  Wils.  618;  Dane  v.  AUen,  1  Green's  Gh.  (N.  J.)  415;  Bond  y.  Conwof, 

II  Md.  512;  KeOar  v.  Beelor,  5  T.  B.  Mon.  573;  StaU  v.  Robertson,  5  Harr. 
(DeL)  201;  WUUs  v.  Roberts,  48  Me.  257;  Hotoe  v.  Bemis,  2  Gray,  205;  Check- 
ley  y.  Cheddey,  2  Show.  247;  DalUm  v.  Midland  Counties  Railway  Co,,  13  G. 
Bw  474-478;  Richards  v.  Richards,  2  Bam.  &  AdoL  447;  Gates  v.  Madeley,  6 
Uee.  &  W.  423;  Sherrington  v.  Tates,  12  Id.  855;  Hart  v.  Stephens,  6  Q.  B. 
937;  Scarpellim  v.  Atcheson,  7  Id.  864;  Scawen  v.  Blunt,  7  Ves.  294;  Gar/orth 
T.  Bradley,  2  Ves.  sen.  676;  Baker  v.  HaU,  12  Ves.  497;  Foster's  Executor 
T.  Smith,  decided  in  the  supreme  court  of  Massachusetts  in  1784,  and  cited  in 
ffayward  v.  Hayward,  20  Pick.  517,  526;  Wintercast  v.  SmUh,  4  Bawle,  177; 
Lodge  y.  Hamilton,  2  Serg.  &  R.  491;  Harleston  v.  Lynch,  1  Desau.  224;  Clif- 
ton y.  Executors  of  Haig,  4  Id.  330;  Wallace  v.  TaUic^erro,  2  Gall,  447;  Gal^ 
lego  y.  GaOego,  2  Brock.  G.  G.  285;  WOUs  v.  Roberts,  48  Me.  257. 

That  a  wife*s  choses  in  action,  accruing  to  her  after  marriage,  survive  to 
her,  is  undoubtedly  the  law;  but  there  are  some  decisions  holding  the  con- 
trary doctrine,  where  the  chose  is  a  note,  bond,  or  other  similar  writing: 
Orinoold  v.  Penniman,  2  Gonn.  564;  Barlow  v.  Bishop,  1  East,  432;  Cornwall 
y.  Hoyt,  7  Gonn.  420;  Edwards  v.  Sheridan,  £4  Id.  165;  Greenleafy,  HiU,  31 
Us.  562;  Commonufealth  v.  Manley,  12  Pick.  173.  And  a  legacy  accruing  to 
AM.  Dao.  Yoi..  XLYl'^ 
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the  wife  after  coverture  has  been  held  to  vest  absolutely  in  the  husband,  even 
though  not  reduced  to  possession  during  her  life-time:  Ooddard  v.  •/'oAiuqi^ 
14  Id.  352;  AWee  v.  Carpenter  et  al,,  12  Cusb.  382.  But  see  Hayvocurd  t. 
Haywardf  20  Pick.  617>  which  seems  to  be  based  upon  the  opposite  doctrine. 

Wife  thb  Mebitobious  Cauae. — ^There  is  considerable  said  in  the  books 
about  the  wife  being  the  meritorious  cause  of  the  action,  and  the  joinder  of 
her  in  consequence  thereof.  Chitty,  I  PL -30,  says:  ''When  the  wife  can  be 
considered  as  the  meritorious  cause  of  the  action,  as  if  a  bond  or  other  con- 
tract under  seal,  or  a  promissory  note,  be  made  to  her  separately,  or  with 
her  husband,  or  if  she  bestow  labor  and  skill  in  curing  a  wound,  etc.,  she 
may  join  with  her  husband,  or  he  may  sue  alone:"  Towng  v.  Word^  21  DL 
223;  Oayy,  Rog^rg^  18  Vt.  342;  Lee  v.  Chambers,  1  Strob.  112;  Langdony. 
Bullock,  S  Ind.  341;  Tucker  ▼.  Cordon,  5  K.  H.  664;  Boozer  v.  Addimm, 
iupra,  principal  case.  Just  what  the  term  means  does  not  seem  to  haye  been 
decided,  the  cases  mentioning  it  having  been  detennined  without  being  based 
upon  it  It  seems,  however,  to  import  only  that  the  consideration  for  the 
chose,  if  any  passed,  came  from  the  wife.  This  seems  to  have  been  the  Idea 
of  counsel  in  Bond  v.  Conway,  11  Md.  612,  as  appears  from  the  decision. 
The  court  says:  **  In  regard  to  choses  in  action  which  accrue  during  cover 
tare,  the  plaintiff's  counsel  has  argued  that  the  wife's  right  of  survivorship 
exists  only  where  it  appears  the  consideration  proceeds  for  them  from  her. 
Admitting  this  to  be  a  correct  legal  proposition,  it  could  not  be  of  any  avail 
to  the  present  plaintiff  The  choses  in  action  before  us  are  single  bills,  the 
seals  to  which  import  consideration  as  coming  from  the  obligee  to  the  wife, 
and  in  this  suit  at  law,  with  a  demurrer  to  the  narr,  there  is  nothing  to  oon- 
tradict  or  controvert  the  legal  presumption  as  to  the  consideration  arising 
from  the  instruments  themselves." 

Whatever  the  force  of  the  term  "  meritorious  cause"  originally  was,  and 
we  can  not  perceive  that  it  ever  carried  much  weight  in  the  decision  of  a 
case,  we  think  the  later  decisions  are  inclined  to  disregard  the  idea  entirely; 
In  Beedv.  Blaisdell,  16  N.  H.  194-201,  Gilchrist,  J.,  says:  '*Upon  the  au- 
thority of  ChrisCs  Hospital  v.  Budgin,  2  Vem.  683,  it  might  be  held  to  be 
immaterial  what  the  origin  of  the  debt  was,  provided  the  husband  saw  fit  to 
take  the  security  in  the  name  of  the  wife,  and  that  in  that  case  it  would  sur- 
vive to  her  upon  his  decease,  there  being  no  creditors  who  would  be  de- 
frauded by  such  an  arrangement."  To  the  same  effect,  in  Borst  v.  SpelmoH, 
4  N.  Y.  2S4,  288,  the  court,  speaking  of  choses  in  action  in  the  wife's  or 
husband's  and  wife's  name  surviving  to  her,  says:  "  In  these  cases  the  form 
of  the  security  implies  a  design  by  the  husband  to  benefit  the  wife,  and  the 
law  will  give  effect  to  that  intention  where  the  interest  of  creditors  is  not  af- 
fected." See  also  Johnson  v.  Ltusk,  6  Ooldw.  113,  quoted  from,  supra,  and 
cases  there  cited.  The  same  view  has  been  taken  lately  in  England:  Fleei  v. 
Perrins,  4  L.  R..  Q.  B.  500. 

The  Effect  of  Nox- joinder  or  the  Wife  in  an  action  to  reduce  her  post- 
nuptial choses  in  action  to  possession  is  thus  stated  by  Chancellor  Kent:  "  If 
he  brings  the  action  in  his  own  name  alone,  it  is  a  disagreement  to  his  wife's 
interest  and  implies  it  to  be  his  intention  that  it  should  not  survive  to  her. 
But  if  he  brings  the  action  in  their  joint  names,  the  judgment  is  that  they 
shall  both  recover,  and  the  debt  survives  to  the  wife:"  2  Kent's  Com.  142. 
In  Beaver  v.  Lane,  2  Mod.  217,  the  chief  justice  observed  "that  he  re- 
membered an  authority  in  an  old  book,  that  if  a  bond  be  given  to  a  husband 
and  wife,  the  hudband  shall  bring  the  action  alone,  which  shall  be  looked 
upon  to  be  his  refusal  as  to  her."    See  also  Kmcher  v.  Hess,  9  B.  Mon.  614. 


liay.  1846.]  Long  v.  Wieb  and  Wife.  51 

PBOMXsaoBT  NoTX  ▲  Gbo6B  zh  AonoN. — ^In  some  of  the  dediiona  th«rt 
hat  been  taken  a  distinction  between  a  promiasory  note,  bill  of  exchange,  or 
other  negotiable  instniment,  and  other  choses  in  action.  It  was  held  that  the 
husband  only  could  indorse  a  note,  and  that  it  thereby  became  absolutely  his: 
HodgtB  V.  Beverley,  Bunb.  188;  Liyhtboum  v.  Holyday,  2  Eq.  Cas.  1.  In 
Barlow  v.  Bishop,  it  was  held  that  a  promissory  note  presented  as  a  gift  to 
the  wife  rested  it  immediately  in  the  husband;  and  in  McNeilage  v.  HoUo* 
way,  I  Bam.  &  Aid.  218,  it  was  declared  that  a  promissory  note  given  to  the 
wife  before  marriage  became  the  personal  property  of  the  husband  upon  soar- 
riage.  The  basis  of  these  decisions  is  that  a  negotiable  instrument  is  not  a 
chose  in  action,  but  is  a  personal  chattel  The  principle  in  these  cases  was 
criticiBed  in  Riehards  v.  Biehai-ds,  2  Bam.  &  AdoL  447,  by  Lord  Tenterden* 
C.  J.;  and  the  opposite  doctrine  was  maintained,  that  a  negotiable  instrument 
b  a  chose  in  action,  in  Oalers  v,  MadeUy,  6  Mee.  h  W.  423.  The  position  there 
taken  has  now  become  established  and  definitely  settled.  See  cases  cited  €mU 
napecting  notes.  The  wife  can  not  indorse  a  note  in  her  name  so  as  to  transfer 
the  title,  except  as  agent  of  the  husband  and  by  him  authorized  to  do  so: 
Turpin  ▼.  Thompson,  2  Mete  (Ey.)  420;  Savoffe  v.  Pwig,  17  Me.  aOl.  But  if 
he  so  authorises  her  she  becomes  his  agent,  and  her  indorsement  is  suffidentt 
Staaena  v.  BecUs,  10  Gush.  291.  Such  authorization  need  not  be  express,  but 
may  be  inferred  from  circumstances:  MeOlam  ▼.  WeUUmeyer,  26  Mo.  884; 
Bemmingway  v.  Malhews,  10  Tex.  207;  Let  r.  SaUenohUe,  1  Bok  (K.  T.)  1| 
O^diek  ▼.  Orover,  2  Vroom,  182. 
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[3  BlOHABDSOH'S  Kquztt.  288.] 
DOOTBIHS  OV  ELBCnOK  13  FOUNDBD  ON   THS  AfPARSMT  IRTKETT  OF  TBI  TH* 

TATOB  that  the  legatee  shall  surrender  some  right  in  exchange  for  tha 
legacy. 
Blbction  oak  vot  Abisb  where  the  legatee  had  no  interest  or  right  ia  tte 
thing  devised,  at  the  time  of  the  execution  of  the  wilL 

Thb  opinion  of  the  chancellor  states  the  facts. 
Irby^  for  the  motion. 
Ycung^  contra. 

JoHNsoH,^  Ohanoellor.  The  late  Robert  Long,  by  his  last  will 
and  testament,  bequeathed  to  his  son,  this  complainant,  amongst 
other  things,  a  female  slave  called  young  Amy.  He  also  gave 
to  his  other  children,  of  whom  the  defendant,  Mrs.  Wier,  was 
one,  divers  specific  legacies,  all  of  which  he  directed  should  be 
appraised,  with  the  view  to  ascertain  the  value  of  each,  includ- 
ing the  specific  legacj  to  the  complainant;  and  that  the  legades 
uf  all  should  be  equalized  out  of  the  sales  of  a  portion  of  hia 
estate.  After  the  execution  of  the  will,  he  gave  the  slave  Amy 
to  the  defendant,  Mrs.  Wier,  on  her  mairiage;  and  the  fail! 
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prays  that  the  defendants  may  be  compelled  to  elect  between  the 
legacy  and  the  slave,  and  for  her  specific  delivery,  in  the  event 
of  their  electing  to  take  the  legacy,  and  for  an  account  of  hire. 
The  doctrine  of  election,  as  defined  in  Broome  v.  Monck,  10  Yes. 
611,  is  where  the  testator  gives  what  does  not  belong  to  him, 
but  does  belong  to  some  one  else,  and  gives  that  person  an 
estate  of  his  own,  whereby  a  condition  is  implied,  either  that 
he  shall  part  with  his  own  estate,  or  shall  not  take  the  bounty. 
It  is  founded  on  the  apparent  intent  of  the  testator,  that  the 
legatee  should  surrender  some  right  in  exchange  for  the  legacy, 
and  can,  therefore,  never  arise  where  the  legatee  had  not,  at  the 
time  of  the  execution  of  the  will,  any  interest  or  right  in  the 
.  property  devised.  A  will  is  said  to  be  ambulatory  until  the 
death  of  the  testator,  and  speaks  in  reference  to  that  time.  This 
is  true,  as  to  its  legal  effect — it  can  only  operate  upon  things  as 
they  then  exist;  but  in  arriving  at  the  intention,  regard  must  be 
had  to  the  state  of  things  existing  at  the  time,  and  not  to  sub- 
sequent contingencies,  unless  they  are  expressly  referred  to  and 
provided  for:  1  Bop.  on  Wills,  493,  note,  1st  Am.  ed. ;  Moggridge 
V.  Thackwell,  1  Ves.  475. 

The  defendants  here  found  their  claim  to  young  Amy,  upon  a 
parol  gift  from  the  testator  to  the  wife.     The  evidence  in  sup- 
port of  it,  refers  to  two  distinct  times  and  occasions.     The  wit- 
ness, Jane  Smith,  testified  that  Amy  was  bom  in  1826,  and  was 
one  of  two  children  brought  forth  at  the  same  birth,  and  that 
the  testator  said  he  would  give  her  to  the  defendant's  wife,  his 
daughter,  and  the  other  child  to  another  of  his  daughters;  but 
there  was  no  delivery,  or  other  act  indicating  a  consummation 
of  a  gift.    But  Elizabeth  Long,  one  of  the  testator's  daughters, 
testified  that  defendant  and  his  wife  lived  in  the  house  of  the 
testator  some  time  after  their  marriage;  and  when  they  were 
about  to  remove,  the  testator  inquired  of  witness,  if  she  knew 
what  prox)erty  the  defendant's  wife  wanted  as  a  portion,  and  the 
witness  told  him  that  she  had  understood  that  she  wanted  young 
Amy,  amongst  other  things.     Testator  replied  that  he  had 
willed  her  to  complainant,  but  that  he  had  a  right  to  do  what 
he  pleased  with  his  property,  and  he  would  will  complainant 
another;  and  when  defendant  removed,  he  carried  Amy  with 
him,  and  has  had  possession  ever  since.     These  circumstances 
are  universally  considered  as  conclusive  evidence  of  a  gift. 

The  will  is  dated  in  1830,  and  the  testator  died  in  1842;  but 
it  does  not  appear  at  what  precise  time  the  defendant  and  hia 
wife  removed  from  the  testator's  house,  that  being  the  time  when 
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the  gift  was  consmnmated.  The  eyidence  of  Elizabeth  Long 
shows,  howeyer,  that  it  was  subsequent  to  the  execution  of  the 
will.  It  is  impossible,  therefore,  that  the  testator  could  haye 
intended  to  put  the  defendant's  wife  to  elect  between  Amy  and 
the  legacy.  In  the  state  of  things  existing  at  the  time  of  the 
execution  of  the  will,  there  was  nothing  between  which  to  make 
an  election,  for  she  had  no  property  in  Amy;  nor  is  there  any- 
thing found  in  the  will  indicating  an  intention  that  it  should 
operate,  in  this  respect,  prospectiyely.  The  gift  to  the  defend- 
ant's wife  was  an  ademption  of  the  legacy  to  complainant;  and 
as  to  that,  operates  as  a  reyocation  of  tiie  will.  As  to  this  ques- 
tion, the  bill  must,  therefore,  be  dismissed. 

The  complainants  appealed,  and  now  moyed  this  court  to  re- 
yezse  the  decree. 

By  CouBT.    We  concur  in  the  decree  of  the  oixooit  court    Ap- 
peal dismissed. 

JoHSBOH,  JoHNBTos,  and  DusxiN,  chancellors,  concurred. 

Election,  Casks  wbxbs  Dowbbss  and  OrmtBa  Rbqttibxd  to  Makb:  Sm 
Okm^  V.  BuU,  43  Am.  Deo.  754,  and  note. 


Wttt.tamw  V.  Waleeb  et  al.     Aldbioh  V.  NiM* 

MONS  ET  AL. 

[9  BlOHABIMOir'S    Eqvitt,  291.] 

Tbm  Subscbibino  WrrKESs  to  a  Dbzd  must  be  prodnoed,  if  pondble,  te 
prove  it;  but  the  party  desiring  to  prove  the  deed  may  impeach  the  wit- 
ness, though  called  by  himself. 

VLkOTiww  ON  Bill  ovIntebplbadeb  mttst  Bbino  Monbt  into  Coubt, 
before  he  takes  any  steps  in  the  canse.  He  should  have  an  order  psssed 
to  that  effect,  if  be  desires  to  protect  himself  from  the  lialnlity  for  in* 
terest  on  the  fond  while  it  is  hi  his  possession. 

Thb  facts  sufficiently  appear  in  the  opinion. 

PattersoUj  for  the  appellant. 

Bellinger  t  conira. 

Ddkein,  Chancellor.  The  first  ground  of  appeal  arises  out  of 
the  refusal  to  admit  testimony  impeaching  the  general  character 
of  the  witness,  John  Matheney.  In  tracing  the  complainant's 
title  under  the  sheriff,  it  became  necessary  for  him  to  prove  the 
mortgage  from  George  R.  Odum  to  Allen  M.  Odum,  purporting 
lo  have  been  executed  and  delivered  on  the  ninth  of  March, 
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1842.  Maiheney  was  the  subscribing  witaiess.  The  complain- 
ant's  solicitor  stated  to  the  court,  that  the  character  of  the  wit- 
ness was  such  as  not  to  entitle  him  to  credit,  and  proposed  to 
prove  the  deed  by  other  testimony.  This  was  objected  to  by  the 
defendant's  solicitor,  on  the  ground  that  the  subscribing  witness 
was  in  court,  and  was  the  highest  evidence.  The  objection  was 
sustained  by  the  court.  Matheney  was  then  put  on  the  stand 
for  the  complainant,  and  testified  that  the  mortgage  was  exe- 
cuted and  delivered  at  a  subsequent  period  from  the  date 
thereof.  The  complainant  thereupon  tendered  testimony  to  im- 
peach his  general  character.  The  court  ruled  the  testimony  to 
be  inadmissible,  on  the  ground  that  a  party  should  not  be  per- 
mitted to  repudiate  his  own  witness. 

Although  the  determination  of  the  case  does  not  depend  on 
the  question  thus  submitted,  it  is  deemed  proper  to  express 
some  of  the  views  entertained  by  a  majority  of  the  court  on  this 
subject.  There  is  no  doubt  about  the  general  rule,  or  the 
propriety  of  it.  But  when  a  witness  to  a  paper  is  called  on  to 
prove  it,  and  his  testimony  tends  to  invalidate  the  instrument, 
such  testimony  is  necessarily  received  with  anxious  jealousy. 
In  Howard  v.  Braihwaiie^  1  Yes.  &  B.  208,  Lord  Eldon  reports 
Lord  Mansfield  to  have  ''  often  said,  that  he  would  hear  such 
witnesses,  but  would  give  no  credit  to  them;  and  that  Lord 
Kenyon  followed  him  in  that."  Lord  Eldon  thought  that ''  if 
they  were  heard,  their  credit  should  be  duly  examined;  but 
their  testimony  is  to  be  received,"  says  he,  ''with  all  the 
jealousy,  necessarily,  for  the  safety  of  mankind,  attaching  to  a 
man  who,  upon  his  oath,  asserts  that  to  be  false,  which  he  has, 
by  his  solemn  act,  attested  as  true."  This  language  was  used 
in  reference  to  the  testimony  of  a  subscribing  witness  to  a  will, 
who  impeached  the  sanity  of  the  testator,  about  which  he  should 
have  been  well  assured,  before  he  attested  the  act.  Certainly, 
such  testimony  might  or  might  not,  be  less  open  to  animad- 
version when  it  relates  to  the  date  of  the  instrument. 

But  as  a  general  rule,  the  subscribing  witness  must  be  pro- 
duced. The  inquiry  is  then  presented,  whether  the  party  thus 
compelled  to  produce  the  subscribing  witness,  can,  in  no  case, 
impeach  his  credit  by  proof  of  his  general  character.  It  is  a 
fftTTiiliftr  maxim,  that  where  the  reason  ceases,  the  rule  is  inap- 
plicable. No  man  should  be  permitted  to  attack  a  witness  whom 
he  has  himself  adduced  to  sustain  his  cause.  But  in  a  case  like 
that  under  consideration,  he  may  well  be  regarded  as  a  witness 
of  the  law,  rather  than  of  the  party.     The  complainant  was  no 
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party  to  the  oiiginal  mort^gage,  whose  authenticity  it  became 
necessaiy  to  establish.  In  2  Et.  Poth.  266,  a  doubt  is  expressed 
whether  the  general  rule,  thus  restricidng  a  party  who  calls  a 
witness,  should  extend  to  what  are  called  instrumental  wit- 
nesses; and  the  doubt  is  repeated  by  Professor  Greenleaf  in  his 
treatise  on  eyidence,  sec.  443.  In  Oresley's  Eq.  Ey.  119,  it  ia 
said  that,  even  in  collateral  issues,  the  subscribing  witness  to  a 
deed  must  be  produced,  if  he  can  be  produced,  and  is  capable 
of  being  examined.  He  cites  the  language  of  Lord  Ellen- 
borough  in  Bex  y.  Herringioorth,  4  Mau.  &  Sel.  350.  "The 
party  who  would  prove  the  execution  of  any  instrument  that  is 
attested,  must  lay  the  ground-work  by  calling  the  subscribing 
witness  to  prove  it.'*  "  His  testimony  indeed,"  he  continues,  "  is 
not  conclusive,  for  he  may  be  of  such  a  description  as  to  be  un- 
deserving of  credit,  and  then  the  party  may  go  on  to  prove  him 
fluch,  and  may  call  other  witnesses  to  prove  the  execution." 
**  The  only  question  is,"  says  he,  **  whether  the  parties,  who 
seek  to  prove  the  execution  of  this  indenture,  must  not  make 
their  way,  to  what  may  be  called  secondary  proof,  through  the 
medium  of  those  witnesses,  who  are  the  plighted  witnesses  to 
the  transaction,  by  first  disposing  of  their  testimony."  This, 
it  appears  to  the  court,  is  the  true  distinction,  and  that  the 
complainant  should,  under  the  circimistances,  have  been  per* 
mitted,  in  the  language  of  Lord  Ellenborough,  '*  to  show  that 
the  subscribing  witness  was  undeserving  of  credit."  But  we 
regard  the  other  testimony  in  the  cause,  independent  of 
Matheney's,  as  entirely  satisfactory  to  prove  that  the  mortgage 
was  antedated,  and  would  not,  therefore,  on  that  ground,  dis- 
turb the  decree  of  the  chancellor. 

But  the  chancellor,  understanding  that  the  complainant's  case 
was  rested  entirely  on  the  solution  of  this  question,  examined 
no  further,  but  dismissed  the  bill.  It  is  insisted  in  this  court, 
that  even  conceding  the  antedating  of  the  mortgage  from  George 
to  Allen  Odum,  the  complainant  had  other  equities  on  which 
he  was  entitied  to  be  heard,  and  which,  it  is  admitted,  were  not 
eonflidered  by  the  chancellor.  The  cause  will  be  sent  back  for 
that  purpose. 

Some  irregularity  seems  to  prevail  in  regard  to  granting  in« 
junctions  on  interpleading  suits,  which  it  is  thought  a  fit  occa* 
flion  to  notice  and  correct.  The  complainant,  in  a  bill  of  inter* 
pleader,  should  not  only  oiler,  by  his  bill,  to  pay  the  fund  into 
^Qfurt,  but  he  should  take  care  to  have  an  order  passed  to  that 
«ffBet,  if  he  desires  to  protect  himself  from  the  liability  for  in«, 
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terest  on  the  fund  while  it  is  in  his  possession.  The  rule  is  veiy 
explicit  and  well  settled,  that  on  a  bill  of  interpleader,  the 
plaintiff  **  must  bring  the  money  into  court,  before  he  takes  any 
step  in  the  cause:"  1  Smith's  Ch.  Pr.  476.  And  in  Pauli  v.  Von 
MeUe,  8  Sim.  327,  an  order  for  an  injunction  in  an  interpleading 
suit  was  declared  to  be  irregular,  ''if  it  did  not  make  the  issu- 
ing of  the  injunction  dependent  on  the  payment  of  the  money 
into  court."  From  the  proceedings  before  us,  it  does  not  appear 
that  any  order  has  been  heretofore  passed  for  the  payment  into 
court  of  the  funds  in  the  hands  of  the  complainant  in  the  bill  of 
interpleader,  and  provision  to  that  effect  will  be  now  made. 

It  is  ordered  and  decreed,  that  the  injunction  heretofore 
granted,  be  continued  until  the  hearing  on  the  merits,  or  the 
further  order  of  the  court.  It  is  further  ordered,  that  the  com- 
plainant in  the  bill  of  interpleader,  pay  into  the  court  the  money 
in  his  hands,  according  to  the  prayer  of  his  bill,  and  that  the 
commissioner  report  to  the  court,  or  one  of  the  chancelloTS,  a 
proper  mode  of  investing  the  same  pending  the  litigation. 

Johnson  and  Johnston,  chancellors,  concurred. 


When  a  Fart7  mat  Impeach  a  WirinESS  Hb  has  Hdcselt  Calz^kd:  See 
Blue  V.  Kibby,  15  Am.  Deo.  05,  and  note  96,  where  the  eabjeot  Ib  iliHnniiiil 
ftt  length. 


Thxjeston  et  al.  v.  Dickinson  et  al. 

[2  Rxohabdbon'b  Eqitttt,  317.] 

ItoANT  IN  COMMON  CAN  NOT  CUAROB  EITHER  LaNDS  OR  Go-TBNANTB  foT  im- 
provements on  the  common  property. 

Tenant  for  Life  can  not  Charge  either  the  RemaindehpMah  or  the 
estate  for  improTements  on  land  in  which  he  holds  the  life  estate. 

The  facts  are  stated  in  the  opinion. 

Bellinger,  for  the  appellants. 

Patterson,  contra, 

Johnson,  Chancellor.  The  case  for  the  consideration  of  the 
court  may  be  thus  stated:  The  late  Mrs.  Thurston  was,  during 
her  coverture,  seised  of  a  freehold  estate  of  inheritance  in  fee  in 
a  certain  tract  of  land,  for  the  partition  of  which  this  bill  is 
filed.  Her  husband  sui-vived  her,  and,  whether  before  or  after 
her  death  is  not  stated,  nor  is  it  material,  he  sold  and  conveyed 
all  his  interest  in  the  land  to  a  person  not  named  in  the  brief, 
and  he,  the  purchaser,  sold  and  conveyed  the  same  interest  to 
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Josiah  Dickinson,  deceased,  under  whom  the  defendants  claim 
as  his  heirs  or  distributees.  The  complainants  are  the  children 
of  Mrs.  Thurston,  and  claim  as  her  heirs  or  distributees. 

There  is  no  question  about  the  relative  rights  of  these  parties. 
According^  to  the  act  providing  for  the  distribution  of  intestates' 
estates,  on  the  death  of  Mrs.  Thurston,  two  thirds  of  the  land 
descended  to  the  complainants,  her  children,  and  the  remaining 
one  third  to  her  husband,  to  which  the  defendants,  his  alienees^ 
are  entitled.    But  the  defendapts,  or  those  from  whom  they 
deriTe  their  title,  haye  made  improvements  on  the  land,  in  the 
form  of  buildings,  etc.,  and  the  question  raised  is,  whether  they 
are  entitled  to  be  paid  for  those  improvements.    The  general 
rule  clearly  is,  that  if  one  of  several  tenants  in  common  makes 
improvements  on  the  common  property,  neither  the  property 
nor  his  co-tenants  aie  chaigeable  with  their  value,  or  the  ex- 
penses incurred  in  making  them:  Thompson  v.  Bostick,  McMuU. 
£q.  75.    In  that  case,  the  tenant  in  possession  had  erected  a 
cotton  gin  on  the  premises,  and  it  was  held  that  his  co-tenant 
was  not  chaigeable  with  any  portion  of  the  value.    The  ques- 
tion was  very  fully  considered  in  DeUet  v.  Whitner^  Chev.  Bq. 
213,  in  which  the  rule  is  distinctly  recognized.    The  case  J3x 
parte  Palmer,  2  Hill's  Ch.  (S.  C.)  215,  is  referred  to  as  conflict- 
ing with  these  decisions.    There  the  testator  devised  the  prem- 
ises, an  unimproved  lot  in  the  city  of  Charleston,  to  his  wife  for 
life,  remainder  over,  after  her  death,  and  appointed  Palmer  his 
executor,  who,  after  the  death  of  the  testator,  married  his  widow, 
by  which  he  became  tenant  during  the  joint  lives  of  himself  and 
wife.     It  was  wholly  unproductive  in  tiie  condition  it  was  when 
he  entered,  and  he  improved  it  by  erecting  buildings  thereon  at 
considerable  expense,  and  the  court  held  that  he  was  entitled  to 
the  value  of  the  buildings  in  the  condition  they  were  at  the  ter- 
mination of  the  life  estate;  but  the  case  is  put  expressly  on  the 
ground  that  the  improvements  were  made  before  Palmer  had 
any  interest  in  the  property,  and  that  as  executor  he  was  justi- 
fied in  making  such  permanent  improvements  as  would  render 
the  estate  more  valuable  to  all  concerned,  and  therefore  the  ex- 
penses were  chargeable  on  it.    But  the  rule,  that  neither  the 
estate  nor  the  remainder-man  is  chargeable  with  the  expenses  of 
improvements  made  by  a  tenant  for  life,  is  distinctly  recognized. 
But  it  is  said  that  the  indiscriminate  application  of  the  rule 
would  often  operate  as  a  hardship,  and  there  may  be  some  such 
cases,  but  it  is  impossible  to  frame  a  rule  that  would  meet  the 
particular  justice  of  every  case.     Men  will  readily  accommodate 


58  Hamilton  v.  Hamilton.  [S,  Carolina, 

themselTes  to  any  certam  and  well-known  rule.  No  one  can  ac- 
commodate himself  to  those  which  are  locked  up  in  the  breast  ot 
the  judge,  until  the  occasion  shall  call  them  forth;  and  upon  ex- 
amining the  principles,  it  will  be  found  that  the  rule  which  now 
preTails,  is  not  so  unreasonable  as  it  would  appear  from  a  super- 
ficial yiew.  I  will  take  the  case  of  tenant  for  life  to  illustrate  it. 
That  estate  can  only  be  acquired  by  purchase  or  devise.  If  by 
purchase,  the  tenant  knows  that  he  is  not  to  be  reimbursed  for 
any  improvements  he  may  make;  and  if  they  are  necessary  to 
render  the  estate  productive,  in  making  his  purchase,  he  esti- 
mates the  value  accordingly,  and  takes  the  risk  as  to  the  dura- 
tion of  the  estate,  and  of  the  amount  of  the  profits,  and  whether 
he  make  a  profit  or  a  loss,  he  must  abide  it,  as  the  result  of  a 
speculation,  which  he  has  voluntarily  entered  into.  Let  us  look 
at  the  other  side  of  the  question,  and  suppose  the  tenant  enti- 
tled to  improve  and  charge  the  expenses  on  the  estate.  The 
improvements  might  be  such  as  the  remainder-men  did  not  de- 
sire, so  inferior  in  quality  as  to  render  others  necessary  in  using 
th«»  estate  for  the  purposes  to  which  he  desires  to  appropriate  i1^ 
or  they  might  be  of  so  great  value,  that  the  remainder-man 
might  not  be  able,  and  thus  force  him  to  sell  the  estate  to  pay 
it,  against  his  will.  The  same  results  follow  if  the  estate  is  ac- 
quired by  devise.  The  tenant  for  life  is  not  bound  to  aocept  if 
he  can  not  render  it  profitable,  unless  at  the  expense  of  the  re- 
mainder-man, and  if  he  can  do  that,  the  remainder-man  would  be 
at  his  mercy.  The  case  of  the  tenant  in  common,  is  even 
stronger  against  the  tenant  in  possession,  and  such  is  the  case 
here.  He  can,  at  any  moment,  obtain  a  severance,  and  use  his 
own  portion  as  he  may  think  fit,  and  if  he  will  expend  money 
in  the  improvement  of  the  common  property,  he  is  no  more 
to  be  favored,  than  one  who  willfully  spends  money  in  improv- 
ing his  neighbor's  lands,  without  his  consent. 

It  is  therefore  ordered  and  decreed  that  so  much  of  the  oir* 
onit  decree  as  declares  the  defendants  entitled  to  compenaatioii 
for  the  improvements,  be  and  the  same  is  hereby  reversed. 

I>inaaN,  chancellor,  concvirred. 


Hamilton  v.  Hamilton. 

[2  BXCBAaDSON'S  Equitt.  3S5.1 

Aoa^mxirr  Intended  to  Pkkvent  ob  Stiflb  CoMPEnraov  at  ax  Avty 
TTON  Sale  vitiates  the  sale.    It  is  illegal,  and  no  party  to  nioh 
ment  can  claim  any  benefit  from  it. 
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Tbb  facts  sufficiently  appear  in  the  opinion. 

Petigru  and  PresUm^  for  the  appellants. 

BaUey  and  Memminger,  contra, 

DuHXiHy  Cniiancellor.    The  court  is  of  opinion,  that  in  order 
to  succeed  in  their  motion,  the  appellants  must  present  a  case 
which  would  entitle  them  to  the  rescission  of  an  executed  con- 
tract.    It  is  necessary,  then,  to  inquire  whether,  on  principle 
and  precedent,  the  circumstances  developed  warrant  the  inter- 
ference of  the  court.    The  brief  details  the  facts,  and  they  are 
substantially  sustained  by  the  affidavits  which  accompany  it    A 
sale  had  been  ordered  by  the  court  of  chancery,  for  the  satisfac- 
tion of  the  liens  on  Bice  Hope,  a  plantation  on  Savannah  river. 
The  debts  and  priorities  were  established  and  fixed  by  the  decree 
directing  the  sale.    The  plantation  belonged  to  the  trustee  of 
Mrs.  Hamilton,  whose  right  had  been  judiciidly  declared  to  be  sub- 
ordinate only  to  those  of  the  lien  creditors.     Among  these  liens 
were  two  mortgages  held  by  the  Bank  of  Charleston,  which  were 
recognized  and  protected  by  the  decree.    The  bank  had  also  a 
demand  against  General  Hmnilton,  amounting  to  about  sixteen 
thousand  dollars,  for  which  they  had  no  claim  whatever  on  the 
land,  any  more  than  if  it  had  been  the  properly  of  a  stranger, 
and  which  is  described  in  the  decree  as  their  **  uncovered  debt." 
The  trustee  of  Mrs.  Hamilton  was  desirous  of  becoming  the 
purchaser  of  the  property  at  the  master's  sales;  and,  after  a 
negotiation,  as  the  witiiess  stated,  of  more  than  a  twelvemonth, 
with  the  bank,  it  was  finally  agreed  that  the  bank  would  advance 
the  money  to  enable  the  trustee  to  buy  the  land,  upon  condition 
that  he  would  secure  the  uncovered  debt  by  a  mortgage  of  the 
property.    Up  to  one  o'clock  on  the  day  before  the  sale,  ''it 
wss  thought,"  says  the  witness,  ' '  both  by  General  Hamilton  and 
the  Bank  of  Charleston,  that  there  would  be  no  bidders  for  the 
plantation  for  anything  like  its  value,  and  that  the  parties  hold- 
ing mortgages  would  not  be  likely  to  bid  much,  as  their  claims 
were  comparatively  small,  and  the  difficulties  of  settling  Savan- 
nah river  lands  very  great,  in  consequence  of  the  climate."    The 
mortgage  of  Doctor  North,  securing  a  debt  of  seventeen  thou- 
sand dollars,  was  junior  to  those  of  the  Bank  of  Charleston,  of 
Barguet,  and  of  Timothy,  which  together  amounted  to  thirty- 
two  thousand  dollars.    In  order  to  reach  and  satisfy  the  lien  of 
Doctor  North,  it  was  necessary  that  the  land  should  sell  for 
about  fifiy  thousand  dollars.    It  was  proved  that  Doctor  North, 
sided  by  Mr.  Adger  (on  whom  there  was  a  contingent  liability 
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for  North's  debt),  intended  to  bid  the  plantation  to  that  amount. 
It  was  also  proved,  that  about  one  o'clock  on  the  day  previous 
to  the  sale,  both  the  bank  and  the  trustee  of  Mrs.  Hamilton 
were  informed  that  there  would  be  competition. 

Upon  further  inquiry  it  was  ascertained  on  the  day  of  the  sale, 
that  the  competition  was  on  the  part  of  Dr.  North.  In  conse- 
quence of  this  information,  the  trustee  went  to  the  agent  of  Dr. 
North.  <*  The  object,"  says  he,  **  in  going,  was  to  prevent  the 
Norths  from  bidding,  as  I  was  well  satisfied  that  if  they  did  not 
bid,  the  uncovered  debt  would  be  secured — ^if  they  did  bid»  it 
would  not  be  secured."  The  witness,  Mr.  Gourdin,  was  also  a 
director  of  the  Bank  of  Charleston,  and  was  one  of  the  commit- 
tee of  the  bank  appointed  to  arrange  the  matter.  A  negotiation 
accordingly  took  place,  and  an  arrangement  was  ultimately  made, 
by  which,  if  the  land  did  not  sell  for  more  than  thirty  thousand 
dollars,  it  was  to  be  bid  off  by  the  bank.  North's  debt  was  to  be 
secured  by  a  mortgage  of  the  property,  to  come  next  after  the 
mortgage  debt  of  the  bank,  and  his  competition  was  to  be 
withdrawn.  The  plantation  was  to  be,  in  fact,  held  by  the 
trustee  of  Mrs.  Hamilton,  who,  after  satisfying  the  mortgages 
of  the  bank  and  of  Dr.  North,  was  to  apply  the  net  proceeds 
of  the  crops  towards  the  discharge  of  the  uncovered  debt  of 
the  Bank  of  Charleston.  The  sale  took  place,  and  the  plan- 
tation was  knocked  down  to  the  trustee  of  Mrs.  Hamilton 
for  eleven  thousand  dollars.  The  property  was  proved  to  be 
worth  about  forty  thousand  dollars.  The  direct  effect,  then, 
of  the  arrangement,  was  to  withdraw  from  the  market  a  com- 
petitor who  was  prepared  to  bid  fifty  thousand  dollars,  and  the 
result  was  that  property,  intrinsically  worth  forty  thousand  dol- 
lars, was  knocked  down  to  one  who  was  a  party  to  the  arrange- 
ment, for  eleven  thousand  dollars.  The  price  bid  is  insufficient 
to  satisfy  the  mortgages  of  the  bank,  and  if  the  sale  stands, 
Borguet  and  Timothy  lose  their  debts.  These  are  not  all  of  the 
facts  of  the  case,  but  they  are  all  which  it  is  deemed  necessaxy 
to  repeat,  in  order  to  render  intelligible  the  judgment  of  ihe 
court. 

The  principle  which  governs  all  sales  at  auction,  is  that  there 
should  be  full  and  fair  competition.  Any  agreement,  the  object 
and  effect  of  which  is  to  chill  the  sale  and  stifle  competition,  is 
illegal,  and  the  party  to  the  agreement  can  derive  no  benefit 
from  the  sale.  Such  is  the  doctrine  recognized  by  the  text- 
writers,  and  well  sustained  by  the  authorities.  Sir  E.  Sugden 
says  that,  in  sales  before  the  master,  *' although  the  report  be 
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abeolutely  oonfirmed,  and  the  purchaser  entitled  to  demand  a 
oonTejance,  the  sale  will  be  set  aside  if  the  parties  have  agreed 
not  to  bid  against  each  other:'*  Sug.  V.  and  P.  38.  So  well 
understood  is  the  role  in  England,  that  in  FuUer  y.  Abrahams,  3 
Brod.  &  B.  116,  where,  at  a  public  sale  by  the  assignees  of  a 
bankrupt,  the  purchaser  proclaimed  to  the  by-standers  that  he 
had  a  claim  against  the  owner  of  the  property,  l^  whom,  he 
said,  he  had  been  ill-used,  and  by  thus  exciting  their  sympathies, 
obtained  the  property  at  one  fourth  of  its  Talue,  the  court  of 
conunon  pleas  declared  themselyes  clearly  of  opinion  that  a  sale 
under  these  drcmnstanoes  could  not  be  supported.  ''Agree- 
ments," says  Mr.  Justice  Story,  sec.  293,  ''whereby  parties 
engage  not  to  bid  against  each  other  at  a  public  auction,  es- 
peaally  in  cases  where  such  auctions  are  directed  or  required  by 
law,  as  in  cases  of  sales  of  property  under  execution,  are  held 
▼oid;  for  they  are  unconscientious,  and  against  public  policy, 
and  have  a  tendency  injuriously  to  a£fect  the  character  and  value 
of  sales  at  public  auction,  and  mislead  private  confidence." 

In  ordinary  auctions,  the  owner  of  the  property  is  free  to  act.  | 
He  may  sell  or  withdraw  his  estate  from  the  auctioneer's  ham-  ' 
mer.  According  to  the  authorities,  he  is  even  permitted  to  em- 
ploy a  bidder,  who  may  prevent  the  sale  below  a  limited  price. 
But  in  judicial  sales,  no  such  option  is  allowed.  The  sale  is 
positive,  is  generally  against  the  will  of  the  debtor,  and  not  un- 
frequently ,  against  the  desires  and  interests  of  many  of  the  cred- 
itors. No  safeguards,  which  the  law  can  interpose,  do  or  will 
prevent  the  sacrifice  of  some  interests,  but  all  should  have  the 
chances  of  protection  that  are  afforded  by  free  competition.  In 
Jones  V.  Caswdl^  3  Johns.  Gas.  30  [2  Am.  Dec.  134],  Chancellor 
Kent  (then  a  judge  of  the  common  pleas)  agrees  with  the  court 
in  the  "importance  that  sales  at  auction,  and  particularly  on 
legal  process,  should  be  conducted  with  good  faith,  and  with- 
out prejudice  to  any  party;"  that  "  the  attempt  to  silence  bid- 
ders is  against  public  policy,  and  the  interests  of  the  original 
debtor,  whose  property  was  liable  to  be  sacrificed  by  such  com- 
binations." And,  reiterating  the  rule  in  Troup  v.  Wood,  4  Johns. 
Ch.  254,  he  says:  "The  law  has  regulated  sales  on  execution 
with  a  jealous  care,  and  a  combination  to  prevent  competition 
is  contrary  to  sound  policy.  It  operates  injuriously  both  to  the 
debtor  and  his  remaining  creditors,  by  depriving  the  former  of 
the  opportunity  of  obtaining  a  full  equivalent  for  the  property 
which  is  devoted  to  the  payment  of  his  debts,  and  opens  a  door 
for  oppressive  speculation."    The  interests  of  the  creditors  are 
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in  equal  jeojuurdj  with  those  of  the  debtor,  and  they  may  be 
equally  incompetent  with  him  to  guard  against  the  ruinous  con- 
sequences of  stifled  competition.  Barbara  Barguet  and  the  rep- 
resentative of  Timothy  might  have  attended  the  sale  of  Bice 
Hope,  and  been  the  witnesses  of  the  sacrifice,  but  they  had  no 
power  to  avert  it.  They  could  neither  pay  twenty-two  thousand 
dollars  to  the  Bank  of  Charleston,  nor  become  the  proprietors 
of  a  SavaYinah  river  plantation.  They  sought  the  payment  of 
their  debt,  and  the  law  secured  to  them,  in  the  language  of 
Chancellor  Kent,  the  opportunity  of  obtaining  a  fair  equivalent 
for  the  properly  devoted  to  the  payment  of  that  debt,  which  is 
afforded  only  by  free  competition.  Judge  Spencer  says  in 
Thompson  v.  Davies,  13  Johns.  118:  *'A  public  auction  is  open 
to  eveiy  one,  but  there  must  be  no  combination  among  persona 
competent  to  bid,  silencing  such  bidders,  for  the  tendency  to 
sacrifice  the  debtor's  property  is  inevitable."  "  The  principle  is 
of  too  salutary  a  nature  to  permit  any  refinements  which  tend  to 
sap  or  subvert  it."  It  may  be  added  that  these  principles  de- 
pend for  their  vindication  on  no  local  statute,  on  no  peculiar 
usage.  They  have  a  much  higher  origin,  and  have  been 
promptly  recognized  in  every  state  where  it  has  been  found 
necessary  to  consider  them. 

In  North  Carolina  the  subject  has  been  very  ably  discussed 
by  Mr.  Chief  Justice  Henderson.  In  Smith  v.  OreerUee,  2  Dev. 
128  [18  Am.  Dec.  564],  the  principles  are  thus  condensed:  "A 
sale  at  auction  is  a  sale  to  the  best  bidder,  its  object,  a  fair 
price,  its  means,  competition.  Any  agreement,  therefore,  to 
stifle  competition,  is  a  violation  of  the  principles  on  which  the 
sale  is  founded.  It  not  only  vitiates  the  contract  between  the 
parties,  so  that  they  can  claim  nothing  from  each  other,  but 
also  any  purchase  made  under  it,  their  claims  against  the  vendor 
being  weaker  than  those  against  each  other — ^policy  alone  for- 
bidding that  the  last  mentioned  should  be  enforced,  but  both 
policy  and  justice  uniting  to  condemn  the  former.  If  this  be 
the  rule  with  regard  to  auctions  instituted  by  private  individuals, 
a  fortiori  should  it  be  as  to  those  public  auctions  instituted  by  law 
for  great  public  purposes,  such  as  execution  sales,  where  the 
object  is  to  secure  the  creditor,  if  possible,  the  satisfaction  of 
his  debt,  and,  at  the  same  time,  to  obtain  for  the  debtor  a  fair 
price  for  Lis  property.  Men  may,  from  the  very  worst  of 
motives,  both  towards  the  creditor  and  the  debtor,  abstain  from 
bidding,  without  incurring  any '  legal  censure.  They  have  a 
right  to  abstain  from  action — they  may  act  or  not,  at  their  pleas- 
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ore;  but,  if  they  do  act,  they  muet  do  it  fairly.  They  oan  not 
claim  to  themselyes  any  benefit  from  a  sale,  the  first  principles 
of  which  they  have  violated,  fair  competition  being  the  very 
essence  of  an  auction  sale.  An  agreement  not  to  bid,  for  the 
purpose  of  paralyzing  competition,  vitiates  the  sale  so  that  no 
party  to  such  agreement  can  claim  any  benefit  from  it.  The 
sale  is  void  at  law.  There  is  no  part  of  the  transaction,"  con* 
dudes  the  judge,  "  which  should  be  preserved." 

It  is  shown,  however,  in  that,  as  in  other  cases,  that  persons 
may,  properly,  unite  for  the  purpose  of  making  a  bid  among 
themselvee,  where  no  one  of  the  associates  was  able  to  purchase, 
or  desired  to  own,  the  entire  property  exposed  for  sale.  The 
effect  of  such  an  agreement  is  to  advance  the  object  which  the 
policy  of  the  law  favors,  a  fair  price  to  the  parties  interested  in 
the  article  sold.  In  Phippen  v.  Stickiney,  3  Mete.  385,  where 
the  general  rule  is  examined  and  approved  by  the  supreme  court 
of  Massachusetts,  this  distinction  is  noticed  and  illustrated. 
The  court  say  that  '*  after  an  examination  of  the  adjudged  cases, 
they  can  not  judicially  declare  that  eveiy  contract  between  two 
or  more  individuals,  in  which  it  may  be  stipulated  that  one  is 
to  be  the  purchaser  for  the  joint  benefit  of  himself  and  another, 
and  that  the  other  is  not  to  interfere  with  his  bidding,  shall  be 
held  void  as  a  violation  of  the  rights  of  the  vendor,  and  as 
Bgainst  public  policy,  merely  because  he,  who  seeks  to  enforce 
the  contract,  may  have  been  thereby  induced  to  abstain  from 
bidding.  Cases  may  readily  be  imagined,  and  are  of  frequent 
occurrence  in  sales  of  large  magnitude,  where  two  or  more  do 
^te,  and  are  enabled  to  become  purchasers,  when  neither  of 
them  could  otherwise  have  participated  in  the  bidding.  By  such 
an  association  the  interest  of  the  vendor,  as  well  as  that  of  the 
vendee  will  be  directly  advanced."  But  they  declare  that  the 
doctrine  of  invalidating  such  contracts  applies  *'  to  all  combi- 
nations having  for  their  object  to  stifle  fair  competition  at  the 
biddings,  with  a  design  of  becoming  the  purchasers  at  a  price 
less  than  the  fair  value  of  the  property." 

The  cturent  of  decisions  is  so  uniform,  and  the  general  prin- 
ciples so  clearly  announced,  that  it  is  not  deemed  necessary  fur- 
ther to  consider  its  validity,  or  the  importance  of  preserving  it. 
It  is  proper  to  notice  the  consideration,  which  was  so  strongly 
and  so  confidently  urged  as  rendering  the  rule  inapplicable  to 
this  case.  The  argument  was  that  this  was  not  a  combination 
to  paralyze,  but  to  promote  competition — that  the  trustee  agreed 
to  pay  a  much  larger  price  than  the  highest  bidder.  Doctor 
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North,  would  have  offered.    But  this  does  not  meet  the  poliqr 
of  the  law,  nor  satisfy  the  exigency  of  the  rule.     He  did  not 
agree  to  pay  to  the  right  persons.    The  object  of  the  law  is  to 
secure  a  fair  price  to  those  interested  in  the  property.   If  a  Dor- 
chaser  at  sheriff's  sale  silences  competition  by  buying  off  th( 
bidders,  and  thereby-has  the  property  knocked  off  to  him  at  one 
fourth  its  yalue,  it  may  be  that  the  speculation  will  prove  un- 
profitable— ^he  may  have  agreed  to  pay,  by  this  complicated  ar- 
rangement, more  than  the  properly  was  worth,  and  more  than 
the  most  enterprising  bidder  would  have    offered — ^but  this 
affords  no  relief,  and  is  no  reply  to  the  defendant  in  the  pro- 
ceedings, or  to  his  execution  creditors.    The  inquiry  of  the  law 
is,  not  whether  the  purchaser  made  a  good  or  a  bad  bargain,  but 
whether  the  persons  interested  in  the  property  had  the  benefit  of 
a  full  and  free  competition.   If  not,  the  sale  is  void.   The  whole 
transaction  is  void;  and  can  be  enforced  by  none  of  the  parties 
to  it,  even  against  each  other.    The  purchaser  of  Bice  Hope 
agreed  to  pay  a  full  price  by  assuming  to  discharge  the  debt  of 
a  third  person  to  the  Bank  of  Charleston.    The  land  was  not 
bound  for  that  debt  in  any  way — and  the  mortgagees  of  Bice 
Hope,  those  interested  in  the  sale,  derived  no  benefit  from  that 
payment,  or  from  that  part  of  the  arrangement.    In  judicial 
sales  this  court  has  established  the  principle  that  no  inadequacy 
of  consideration,  however  gross,  should  impair  the  validity  of 
the  contract.    In  Stockddle  v.  Yongue,  Bice's  Eq.  3,  the  land  was 
bid  off  at  sheriff's  sales  at  one  fiftieth  part  of  its  real  value. 
There  was  no  suppression  of  biddings,  no  unfairness,  and  the 
purchaser  was  held  entitled  to  the  benefit  of  his  contract.     This 
was  due  to  the  public — ^to  the  security  of  purchasers  under 
judicial  process.     But,  while  thus  sternly  protecting  its  own 
sales,  it  is  the  duty  of  the  court  to  take  care  that  none  of  the 
principles  of  public  sales  are  violated.    Men,  intending  no  in- 
justice, desiring  only  to  protect  their  own  interests,  may  mis- 
apprehend, or  foiget,  or  disregard  those  principles.    It  is  the 
province  of  courts  to  expound  and  enforce  them.    "  They  are 
too  salutary'' — ^in  the  language  of  Judge  Sx>encer — "  to  per- 
mit any  refinements  which  have  a  tendency  to  sap  or  subvert 
them." 

It  is  ordered  and  decreed,  that  the  sale  of  Bice  Hope,  made 
by  Mr.  Gray  on  the  third  of  January,  1844,  be  set  aside,  and 
annulled,  and  that  the  cause  be  remanded  to  the  circuit  court  of 
equity  for  Charleston  district,  to  make  such  order,  at  the  next 
sittings  thereof,  for  the  sale  of  Bice  Hope,  and  the  execution  of 
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he  decree  of  Marbh,  1848,  as  to  the  said  ooort  may  seem  just 
ind  proper. 

JcsBsmoN,  chancellor,  and  <yNiAix,  Butlib,  WABixLiW,  and 
Fbost,  JJ.,  concurred. 

BiGHABDSOH,  J.,  absent* 


AoBsmssv  Xhterbzd  to  Svulb  OaMmRiov  at  ak  Auonov  Burnt  8te 
€iaLY.  MartUtud  ef  oL,  46  Am.  Deou  819^  and  note. 


MaSES   V.  DUBANT  ET  AL. 

YnjnnAXt  OovrxTAiios  or  Pbofkbtt  ok  thb  Eti  ov  Mabuaos,  wUh- 
oat  the  knowledge  of  the  intended  hnibend,  will  be  eet  adde  ae  a  taad 
on  the  nuoital  rights. 

Basdicatioh  ot  a  VoLnsTABT  Ck>imTAiicai  by  Istbibsd  Svemoi  osa 
not  bo  made  bythe  other  pertynnleee  he  knoir  that  the  otiglnal  hinwo 
tlon  wae  qnestionaUe.    The  mere  iMt  that  he  hired  the  ^ituperty  afti^ 
warde  does  not  ahow  a  oonfinnation. 

Tbb  facts  appear  in  the  opinion  of  the  ehaaoeUoir. 

MunrOf  for  the  complainant. 

HarUee  and  Dargan^  contra. 

Habfkb,  Chancellor.  In  September,  1888,  the  complainant 
ms  maxried  to  Isabella  0.  Shannon.  She  was  seised  and  pos- 
sessed of  some  real  estate  in  the  Tillage  of  Marion  and  two 
slaves.  A  few  days  prcTions  to  the  marriage,  she  conyeyed  to 
the  defendant,  Francis  B.  Dnxant,  her  half-brother,  the  two 
slaYes  and  a  quantity  of  household  fomiture,  in  trust  for  the  nse 
of  her  mother,  Mrs.  Bnth  Durant,  during  her  life,  remainder  to 
her  own  children,  if  she  should  leave  any  living  at  her  death, 
and  if  none,  to  the  two  daughters  of  the  said  Francis  B.  Dnrant. 
It  does  not  appear  that  any  one  was  made  acquainted  with  the 
execution  of  this  deed,  except  the  trustee  and  the  counsel  who 
prepared  it.  After  the  marriage,  the  slaves  remained  in  the 
possession  of  the  complainant,  his  mother-in-law  also  continuing 
to  live  with  him.  In  the  beginning  of  Januaiy,  1840,  the  com- 
plainant having  been  informed  of  the  existence  of  the  deed,  and 
the  trustee  being  about  to  leave  the  district,  they  went  together 
to  the  office  of  W.  W.  Bjurllee,  esq.,  where  the  deed  was  read  U> 
complainant,  and  he  executed  to  tiie  said  W.  W.  Bjurllee,  as  at- 
torney for  the  trustee,  his  note  of  hand  for  one  hundred  dollars, 
to  be  for  the  hire  of  the  slaves,  '*  conveyed  to  him,  the 
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mdd  F.  B.  Duxant,  as  trastee,  by  my  wife,  J.  0.  MianeB,  befoie 
our  maniagey  for  that  and  other  pnrpoBes."  On  the  eighth  of 
January,  1841,  the  complainant  exeouted  a  sunilor  note,  wxitton 
in  his  own  hand.  The  object  of  the  bill  is  to  set  aside  the  deed 
in  question  as  a  fraud  on  the  marital  rights. 

The  defendant,  Mrs.  Buth  Durant,  by  her  answer,  daims  that 
although  the  legal  title  of  the  real  estate  was  in  the  said  Isabella 
0.  Shannon,  yet  she  herself  and  another  deceased  daughter 
Anne  Shannon,  had,  in  equity,  an  equal  interest  with  her,  and, 
consequently,  that  she  is  entitled  to  three  fourths  of  the  said 
real  estate.  But,  besides  that  there  was  an  entire  fiulure  of 
proof  on  this  matter,  I  do  not  think  it  properly  put  in  issue  hj 
the  answer.  The  subject  of  the  suit  is  the  deed  of  trust,  and 
she  may  make  the  claim  by  a  bill  for  partition,  which  the  com^ 
.plainant  can  answer  and  defend.  She  claims  also  the  fumituie 
included  in  the  deed  as  her  own  priyate  property.  The  proof  of 
this  I  should  regard  as  too  slight,  and  haying  accepted  the  deed 
and  claiming  under  it,  she  would,  I  suppose,  be  estopped  to 
deny  the  title  of  her  grantor.  If  not,  and  the  deed  should  be 
set  aside,  she  will  have  plain  and  adequate  remedy  at  lawfor  the 
recoYcry  of  the  property.  I  do  not  regard  this  matter  as  in 
issue.  In  general,  it  is  not  questioned  that  a  yoluntaiy  convey- 
ance made  by  a  woman  in  contemplation  of  marriage,  without 
the  knowledge  of  the  intended  husband,  will  be  set  aside  as  a 
fraud  on  the  marital  rights.  It  has  been  supposed,  however, 
that  exceptions  have  been  made  in  some  particular  cases,  as 
where  the  object  was  to  make  a  reasonable  provision  for  the 
children  of  a  former  marriage.  In  the  case  of  Bamsay  v.  Joyce, 
McMull.  Eq.  236, 1  expressed  my  own  opinion,  that  there  was 
no  such  exception.  By  assuming  the  burdens  of  the  marriage 
relation,  the  husband  is  regarded  as  a  purchaser  for  valuable 
consideration  of  aU  the  personal  property  in  possession  of  his 
wife,  and  is  there  any  doubt  but  that  a  voluntary  conveyance, 
even  to  provide  for  children,  is  void  against  a  subsequent  pui^ 
chaser  for  valuable  consideration  and  without  notice  ? 

The  principal  question,  however,  related  to  the  confirmation 
of  the  deed,  by  complainant's  acquiescence  after  he  was  ap- 
prised of  it,  and  his  giving  the  notes  for  the  hire  of  the  negroes. 
I  am  inclined  to  believe  that  such  a  trieuiBaction  must  be  re- 
garded as  a  case  of  actual  fraud — suppressio  vert — the  suppres- 
sion of  truth  which  the  party  was  bound  to  disclose — ^which  can 
not  be  confirmed  by  anything  short  of  that  which  would  operate 
as  an  original  conveyance,  rather  than  one  of  those  in  whiob 
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tnnd  is  implied  from  the  ciicmnBtiixioefl  and  relation  of  the  per- 
tiflBy  which  admit  of  oonfixmation.  If  one  should  Bell  to  an- 
oiher»  for  a  TalnaUe  money  consideration,  property,  of  part  of 
which  he  had  a  few  days  before  made  a  Tolnntaiy  conveyance  to 
a  third  person,  it  cotQd  hardly  be  doubted  but  that  this 
amounted  to  actual  fraud.  But,  supposing  it  to  be  of  the  lat- 
ter class,  I  think  the  alleged  acts  of  confinnation  are  not  suffi- 
cient to  have  that  effect.  To  operate  as  a  confirmation,  I  think 
the  act  must  be  intended  to  confirm.  It  seemed  to  be  thought 
that  the  rule  in  this  respect  was  laid  down  somewhat  too 
strongly,  in  BuUer  y.  Haskell,  4  Desau.  709,  that  the  party  must 
be  no  longer  under  the  drcumstances  of  necessity,  influence,  or 
confidence  which  led  to  the  first  transaction,  and  that  he  musk 
be  "  aware  that  he  is  not  bound  by  the  original  contract,  but 
may  be  released  from  it;  but  that,  nevertheless,  he  chooses,  de- 
liberately, and  without  imposition,  to  confirm  what  he  had  first 
done."  The  rule,  I  think,  may  very  well  be  taken  as  laid  down 
liy  Lord  Bedesdale,  in  Murray  t.  Palmer,  2  Sch.  &  Lef .  486, 
that  the  party  must  at  least  be  aware,  that  the  act  he  is  doing  is 
to  have  the  effect  of  confirming  an  impeachable  transaction. 
He  must  at  all  events  know  that  the  original  transaction  was 
questionable.  The  maxim  that  every  one  must  be  presumed  to 
know  the  law,  seems  not  to  apply  where  the  party  has  been 
practiced  upon  by  fraud.  In  the  present  case,  there  is  nothing 
to  show  that  the  complainant  knew  the  original  transaction  to 
be  questionable,  or  anything  more  than  that  he  acquiesced  ia 
what  seemed  to  him  inevitable. 

It  is  therefore  ordered  and  decreed,  that  the  deed  in  questkA 
be  set  aside  and  delivered  up  to  be  canceled. 


YoMJUMTAXT  CoHvxTijrcB  ov  IBS  RvB  ow  Mixsuai  B  Vmkxmuunnt 
Pmni'  V.  /ofoe,  87  Am.  Deo.  fiSO.  Bat  if  made  to  ohildm  with  the  kaovl- 
edge  of  the  intendod  haebead,  it  ie  bo  Innd  on  hit  maritd  lightit  JfeChse 
V.  MaUr,  21  Id.  022. 
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Thompson  v.  Goohban  et  al. 

[7  RxnaEMMn,  72.] 

WlDOW^  0OWBB  IN  Lands  Held  ukdeb  Contiuot  of  Pubohasi  ■nte 
by  her  hnBband  in  his  life-time,  is  suhordinate  to  the  ri^t  of  the 
vendor  or  his  grantee  to  sell  the  land  for  the  payment  of  the  halanwi 
of  the  porohaae  price  remaining  due.  Subject  to  such  payment  ahe  is 
entitled  to  her  dower;  and  she  may  have  the  land  sold  to  pay  the 
debt,  and  be  endowed  of  one  third  of  the  money  remaining  after  anch 
payment. 

Ih  ohanoeiy^  The  &ot8  appear  in  the  opinion.  The  appeal 
mm  taken  hy  the  complainant,  Mrs.  Thompson. 

Arnold,  for  the  complainant. 

£•  J,  MoKinney^  for  the  defendants. 

Bj  Court,  Bkebb,  J.  The  complainant  files  her  faiU  to  baTi 
dower  assigned  her  in  a  tract  of  land  upon  which  her  late  hus- 
band, James  Thompson,  resided  at  the  time  of  his  death,  and 
upon  which  she  still  resides.  The  husband  of  complainant  in 
bis  life-time  made  a  contract  of  purchase  of  the  land  in  ques- 
tion from  one  Wheelock  for  the  sum  of  five  hundred  and  fifij 
dollars,  four  hundred  and  upwards  of  which  he  paid  to  Whee- 
lock, and  the  balance  he  agreed  to  pay  to  one  Allen,  to  whom 
Wheelock  had  given  a  mortgage  or  deed  of  trust  upon  the  land« 
and  Wheelock  executed  a  covenant  to  Thompson  to  conTcy  the 
land  when  the  balance  of  the  consideration  should  be  paid. 
The  balance  was  not  paid,  and  Allen  was  about  to  sell  the  land 
to  satisfy  his  demand.  Upon  this  state  of  the  case  Thompson 
procured  Cochran  to  advance  to  Allen  the  sum  of  one  hundred 
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ttnd  sixteen  dollars  and  sixty-two  and  one  half  cents,  and  the 
debt  to  Allen  was  paid,  and  the  deed  of  trost  or  mortgage  waa 
assigned  to  Cochran  by  Allen;  and  further  to  secure  Cochran 
for  his  advance  of  money  to  Allen,  Thompson  caused  and  pro- 
cozed  Wheelock  to  conyey  by  deed  the  land  to  Cochran,  and 
Cochran  executed  the  defeasance  set  forth  in  the  bill.  The 
legal  title  is,  therefore,  by  Yirtue  of  this  deed,  to  say  nothing  of 
the  assignment  of  the  mortgage,  in  Cochran,  and  the  equitable 
title  in  the  heirs  of  Thompson,  subject  to  the  charge  upon  the 
land  for  the  one  hundred  and  sixteen  dollars  and  sixty-two  and 
one  half  cents  advanced  by  Cochran.  It  is  obvious,  therefore^ 
that  the  widow  of  Thompson,  the  complainant,  can  not  have 
dower  assigned  to  her  without  paying  the  money  so  secured  to 
Oochian.  But  she  is  entitled  to  dower  ui)on  this  being  done, 
and  if  it  be  not  done,  she  is  entitled  to  have  the  land  sold  for 
the  payment  of  the  debt,  and  to  be  endowed  of  one  third  of  the 
money  arising  from  such  sale  after  the  payment  of  the  debt. 

Snch  it  seems  to  us  are  the  clear  rights  of  the  parties.  The 
record  has  been  incumbered  with  voluminous  and  inconclusive 
testimony  on  the  subject  of  the  alleged  insanity  of  Thompson 
at  the  time  of  these  transactions.  There  was,  as  it  seems,  no 
fraud  on  the  part  of  Cochran.  All  that  he  did  was  for  the  ben- 
efit of  Thompson,  and  he  obtained  no  advantage,  but  a  security 
for  his  money,  in  doing  which  he  violated  no  principle  of  justice 
or  equity. 

The  chancellor  took  this  view  of  the  subject,  and  we  a£Srm 
Ids  decree. 

Thx  TSOfoaAL  OASB  18  CXTID  in  Boifd  V.  MatrUi^  9  Hdak.  885,  to  show 
that  a  vendor's  lien  ib  saperior  to  the  widow's  right  of  dower,  and  she  caa 
not  have  dower  in  that  part  of  her  haahand'a  estate  required  to  pay  the  pnr- 
ehaae  money,  bat  her  right  of  dower  ib  restricted  to  one  third  for  life  of  tha 
sarplna  after  aatiafying  the  vendor'a  lien.  A  deed  of  trust  ia  superior  to  right 
of  dower,  when  it  ia  given  to  seeure  the  pajrment  of  the  purchase  priest 
WkeaOe^a  H^kn  v.  Cafiloim,  87  Am.  Deo.  654. 


TxMAinr 


tT  HuMWUtaiB,  80.] 

GaAHm  ov  ths  Btats  has  No  Grbateb  Biohts  than  hu  GsAinoa  la 
the  lands  granted. 

Iv  A  SxATS  OsANT  Lakds  fOB  A  Pabtioulab  Pubposb,  neither  it  nor  its 
sobaeqnent  grantee  can  complain  of  or  enjoin  their  use  for  auch  purpoaa. 
Hence  if,  under  a  atatute  of  this  atate,  lands  of  the  state  occupied  as  a 


70  Ttmannus  v.  W1LLIAM&  [TemL 

mill  site,  and  having  a  dam  tfattreon  wUoh  baoks  the  watar  over  lamia 
Ugher  up  the  itreamy  are  valaed  and  sold  aasnoh  mill  rite^  one  wlioafta^ 
wards  pnrohases  from  the  state,  lands  which  are  flooded  bj  sooli  damt 
oan  not  have  it  enjoined  or  abated  as  a  nnisanoe. 

Bill  in  chanoeiy  to  compel  the  lowering  of  a  certain  dam,  so 
that  it  will  not  oyerflow  a  spring  on  the  lands  of  complainant. 
The  defendant's  lands  were  on  South  Chickamanga  creek.  At 
some  time  prior  to  1837,  he  built  a  mill  at  a  cost  of  four  thou- 
sand dollars.  He  also  erected  a  dam  which  held  back  water, 
and  caused  it  to  overflow  the  spring  described  in  the  bill.  After* 
wards  a  law  was  passed,  under  which  the  lands  of  complainant 
and  defendant  were  purchased  as  stated  in  the  opinion.  Thft 
chancellor  decreed  in  favor  of  the  complainant.  Defendant  ap- 
pealed. 

Van  Dyke,  for  the  appellant. 

Bowles,  for  the  respondent. 

By  Court,  Bkese,  J.  The  defendant  in  ISST,.  was  an  oooift- 
pant,  at  the  time  of  the  passage  of  the  act  of  that  year,  chapter 
1,  of  a  quarter  section  of  land,  upon  which  he  had  erected  a 
valuable  mill,  at  a  cost  of  upwards  of  four  thousand  dollars; 
and  having  by  virtue  of  the  last  clause  of  the  sixth  section  of 
said  act,  a  priority  of  entty,  caused  the  entty  taker,  in  pur* 
suance  to  said  clause,  to  appoint  commissioners  to  value  the 
same,  who  made  their  valuation,  and  thereupon  the  defendant 
procured  an  entty  and  grant  for  the  same.  Above  the  said  mill  on 
another  quarter  section,  then  vacant  and  unoccupied,  there  is  a 
spring  of  water  upon  the  margin  of  the  creek,  veiy  little  ele* 
vated  above  the  current  of  the  creek,  which  at  the  same  time  of 
said  valuation,  entty,  and  grant,  was  covered  by  the  back  water 
from  the  dam  of  the  defendant.  The  said  spring  is  so  low,  or 
so  near  the  creek,  that  it  is  necessarily  covered  by  any  water 
available  at  the  site  below;  and  in  fact  there  is  no  mill  site  there, 
if  said  spring  must  not  be  covered  by  back  water  from  the  danu 
The  assignor  of  the  complainant  afterwards,  and  while  the  said 
spring  was  so  covered  over  by  the  back  water  from  the  defend- 
ant's dam,  became  a  settler  and  occupant  upon  the  quarter  sec- 
tion including  said  spring,  and  has  assigned  to  the  complainant, 
who  having  procured  title  from  the  state,  has  filed  this  bill  to 
enjoin  the  defendant  from  the  use  of  his  mill-dam;  in  efiEect  to 
abate  the  same  upon  the  sole  ground,  it  may  be  said,  of  the  spring 
in  question;  for,  although  other  grounds  have  been  stated  in 
the  bill,  they  are  not  satisfactorily  made  out  in  proof.  What, 
then,  are  the  rights  of  the  parties  upon  this  ground  of  com- 
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plaint  ?  Are  they  other  or  different  from  what  thej  would  have 
been,  if  the  complainant  had  been,  instead  of  the  state,  the  sole 
riparian  owner  at  the  time  of  the  erection  of  defendant's  mill, 
and  had  sold  and  conToyed  to  hm  the  mill  seat  with  the  mill 
eonstmcted,  and  the  dam  also  hacking  the  water  over  his  spring, 
and  years  afterwards  had  filed  this  bill  to  abate  the  dam  on  the 
ground  of  the  spring  above,  wotQd  he  have  been  permitted  to 
succeed  in  such  a  purpose?  We  think  not.  And  yet  we  take 
it,  that  as  strong  a  case,  at  least,  against  the  relief  complainant 
seeks,  is  now  before  ns. 

The  state  was  the  great  and  sole  riparian  owner,  the  entry 
tak^,  through  his  commisdoners,  valued  the  quarter  section 
upon  which  the  mill  and  dam  were  erected,  as  a  mill  site,  and 
the  money  was  paid  to  the  state.    The  defendant  could  not 
cause  the  commissioners  to  value  the  quarter  above;  with  regard 
to  it  he  had  no  prioriiy.    The  mill  was  built  and  the  lands  in 
the  general  neighborhood  were  probably  enhanced  in  price  to 
the  state  by  the  expenditure  of  the  defendant  in  erecting  this 
much-needed  manufactory;   could   the  state,  when  the  grant 
issued,  have  filed  a  bill  to  abate  the  dam  on  account  of  the 
spring,  and  have  succeeded  ?    We  think  not.    The  quarter  was 
^ued,  entered,  and  granted  for  a  special  piupose;  that  purpose 
being  the  construction  of  mills,  to  the  end,  of  these  being  profit- 
tUy  carried  out.    Could  the  state,  without  wrong,  retain  the 
price  of  the  valuation  and  destroy  the  thing  for  which  the 
tmount  was  given,  upon  the  ground  that  its  beneficial  use  of 
the  quarter  above  was  diminished;  a  fact  known  to  the  valuers 
at  the  time  of  the  valuation,  or  which  might  have  been  known 
to  them  ?    Does  the  subsequent  occupant  settler,  or  his  assignee, 
■land  in  a  better  attitude;  and  is  he  clothed  with  greater  equi- 
ties than  the  state  ?    Does  he  not,  under  the  circumstances  of 
the  case,  take  his  land  cum  oneref 

We  are  of  this  opinion,  and,  therefore,  reverse  the  deoiee  of 
the  chancellor,  and  dismiss  the  bill. 


Smith  v.  Edwabds  et  al. 

[7  HUMPBBKn,  106.] 

EsTiaum  Fabtver  has  No  laxs  on  the  partnership  property  when  he  teOi 
Us  interest  in  the  firm  assets  to  his  copartners,  and  takes  their  covenaot 
to  indemnify  and  sare  him  harmless  from  the  liabilities  of  the  firm.  He 
ean  not  maintain  any  prooeeding  in  equity  to  subject  sach  assets  to  the 
satisbotion  of  such  debt»  especially  after  they  have  gone  into  the  haadt 
el  a  snbrendee. 
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Bill  in  chanceiy.    The  facts  sufficiently  appear  in  the  opinion* 

TrewhiU  and  OaiU,  for  the  complainant. 

TorbU  and  Montgomery,  for  the  defendants. 

By  Court,  Bxbse,  J.  The  complainant  and  James  S.  Edwards 
and  John  S.  Edwards  became  copartners  in  a  mercantile  con- 
oem,  and  after  some  time,  by  mutual  agreement,  in  writing  and 
under  the  seal  of  the  parties,  the  partnership  was  dissolved, 
and  the  defendants  stipulated  by  their  covenant  to  pay  the  debts 
of  the  concern  and  indemnify  the  complainant  against  said 
debts;  and  further,  to  allow  him,  for  his  profits,  six  hundred 
dollars  of  his  private  account  on  the  books  of  the  firm,  and  the 
complainant  transferred  all  his  interest  to  said  James  S.  and 
John  S.  Edwards.  All  the  former  parties  were  jointly  sued  at 
law  by  eastern  creditors.  Upon  which  James  S.  and  John  S. 
sold  out  the  effects  of  their  concern  to  one  Alpheus  S.  Edwards, 
their  younger  brother,  a  clerk  in  the  store,  on  credit,  taking  his 
own  note  only;  and  he  for  some  time  conducted  business  ex- 
tensively on  his  own  account,  bought  one  thousand  five  hundred 
dollars'  worth  of  additional  goods,  and  then  sold  one  half  of  the 
concern  to  William  A.  Caldwell,  who  became  his  partner. 
Judgment  at  law  having  been  obtained  against  the  complainant, 
the  said  James  S.  and  the  said  John  S.,  by  the  eastern  creditors, 
and  the  same  not  having  been  paid,  the  complainant  has  filed  this 
bill  for  the  purpose  of  reaching  specifically  and  having  an  ac- 
count of  the  effects  of  the  late  firm,  of  which  he  was  a  partner, 
in  the  hands  of  any  of  the  defendants,  to  the  end,  that  they 
might  be  subject  to  the  satisfaction  of  claims  against  the  first- 
mentioned  firm.  Is  the  complainant,  under  the  circumstances 
above  set  forth,  entitled  to  this?  The  creditors  are  not  made 
parties,  but  that  is  not  material,  for  merely  as  creditors,  and 
before  execution  levied,  they  have  not  strictly  any  equity  against 
the  joint  partnership  effects;  their  equiiy  is  subordinate  to  the 
equity  of  the  partners,  and  to  be  worked  out  through  that  of 
the  partners  (see  Story  on  Part.),  while  the  partnership  is  solvent 
and  going  on.  Creditors,  therefore,  having  no  lien  on  such 
effects,  they  may  for  a  valuable  consideration  be  transferred 
bona  fide  to  any  x>erson,  and  as  well  to  the  other  partners  as  to 
a  stranger:  Id.,  sec.  358.  In  such  a  case,  the  retiring  partner, 
who  so  transfers  his  share,  has  no  lien  on  the  property  for 
the  discharge  of  the  debts  of  the  firm,  for  by  his  voluntary 
transfer  thereof  he  has  parted  with  it,  and  trusted  to  the  personal 
security  and  personal  contract  of  the  other  partners :  Id. ,  sec.  369. 
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This  principle  is  well  settled  in  England:  Et parte  Baffin^  6  Yes. 
119, 127;  Ex  parte  WiUiams,  11  Id.  3,  6. 

This  is  the  situation  of  complainant.  He  dissolved  the  firm; 
he  assigned  his  interest  for  a  yaluable  consideration,  and  he 
took  the  personal  covenant  of  indemnity  against  the  debts  of 
his  assignees,  the  former  partners.  He  does  not  pretend  that 
this  vras  not  done  bona  fide.  What  lien,  after  this,  can  he  have 
against  these  effects,  any  more  than  against  the  private  properij 
and  effects  of  his  former  partners?  They  alike  belong  to  them 
and  not  to  him.  If  this  were  not  so,  business  would  not  be 
oontmned  by  some  members  who  come  into  a  firm  upon  the  re- 
tirement off  a  partner,  for  to  give  them  both  liens  upon  the 
effects,  which  the  one  may  have  sold  to  the  other,  and  taken  out 
his  profits  and  obtained  a  covenant  of  indemnity,  would  be  at- 
tended with  a  confusion  and  inconvenience  difficult  to  be  esti- 
mated. The  plaintiffs  claim  set  up  in  his  bill  is  barred,  there- 
fore, by  his  own  assignment,  and  acceptance  of  a  personal  secur- 
ity in  the  covenant  of  indemnity  of  his  partners.  He  is  barred 
also,  by  the  purchase  of  these  effects,  by  Caldwell.  There  is 
not  any  satisfactory  evidence  to  show  that  this  purchase  was  not 
fairly  made. 

Upon  both  grounds  we  affirm  the  decree  of  the  chancellor. 


Tbx  ranroiPAX.  oasi  jb  ookd  and  avtibmsd,  in  Oroone  v.  BtveiM,  2  HeA^ 
S40^  and  HoUia  v.  Staiey,  3  Baxt.  168.  In  the  former  of  theae  caaea  it  waa 
bald  that  a  partner  who  had  thna  aold  out  to  his  copartner  who  had  agreed  to 
iaiiiuio  the  debta  of  the  firm,  conld  not  come  into  equity  and  obtam  an  ao- 
oonnt  of  the  firm  aaaeta,  apecifically,  to  have  its  debta  paid,  and  aach  retiriqg 
partner  releaaed  therefrom.  In  the  latter  caae,  it  waa  held  that  the  firm  erad* 
itota  woold  have  no  lien  on  any  property  suoh  retiring  partner  may  hare  with- 
dianRi  from  the  aawta  at  the  time  of  hia  letirenMnt,  See  to  the  aame  aflbal 
V.  DurkeCt  46  Am.  Deo.  412. 


TbE  SsAXB  v.  FliEHINa  KF  All. 

[7  Rummn,  lOS.] 
OolMiATUMONAL  Law. — ^Legiahtture  can  not  anthoriae  the  dlaohsigi^  wilhoel 
trial,  of  a  person  aoenaed  of  crime. 

Pbobbodtiok  for  selling  spiritaons  liquors.    The  faota  appeal 
la  the  opinion. 

The  aUamey  general^  for  the  state. 

Keeble^  for  the  defendants. 
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Bj  Court,  TuBLETy  J.  This  was  a  pxoseoation  on  behalf  of 
the  state  against  Andrew  Fleming  and  Alfred  G.  Cosbj,  for 
retailing  spirituons  liquors  contraiy  to  the  provisions  of  the  act 
of  1838,  c.  120.  Pending  the  prosecution  and  before  conTio- 
tion  the  legislature  passed  the  act  of  1846,  c.  90,  bj  which  un- 
der certain  restrictions  it  became  lawful  to  retail  spirituous  and 
other  liquors.  At  the  same  session  and  subsequent  to  the  pas- 
sage of  the  act  it  was  resolved  that  **  no  fine,  forfeiture,  or  im- 
prisonment should  be  imposed  or  recovered  for  the  offense  of 
tippling  under  the  act  of  1837,  and  that  all  causes  pending  in 
anj  of  the  courts  for  such  offense  should  be  dismissed."  Subse- 
quent to  the  passage  of  this  statute  and  resolution,  but  before 
their  promulgation,  the  defendants  were  tried  and  convicted  of 
the  offense  with  which  they  were  charged  in  the  circuit  court  of 
Butherford,  and  fined;  before  the  judgments  were  executed  the 
defendants,  bj  petition,  superseded  them  upon  the  ground  that 
the  resolution  of  1846,  freed  and  discharged  them  from  all 
responsibiliiy  for  the  offense  for  which  they  were  indicted,  and 
asked  that  judgments  against  them  might  be  vacated.  This 
the  circuit  judge,  upon  hearing  the  petition  directed  to  be  done. 
From  which  the  attorney  general  appeals  to  this  court.  The 
question  presented  for  our  consideration  is  whether  the  resolu- 
tion of  the  legislature  i>as8ed  in  1846,  is  a  constitutional  exeiv 
cise  of  power.  And  we  think  it  is  not.  The  passage  of  the  act 
of  1846,  authorizing  under  restrictions  the  sale  of  spirituous 
and  other  liquors,  did  not  upon  any  principle  operate  so  as  to 
discharge  persons  guilty  of  retailing  under  the  act  of  1838,  but 
they  were  left  liable  to  punishment  under  the  provisions  of  the 
act,  and  the  question  reduced  to  simplicity,  is  this,  can  the  leg- 
islature by  resolution  direct  that  an  individual  who  stands 
charged  with  crime  in  the  court  of  justice  be  dischaxged  there- 
from? The  mere  statement  of  the  question  it  seems  to  us  an- 
swers it  necessariiy  in  the  negative. 

The  powers  of  the  state  of  Tennessee  are  vested  in  legislative, 
executive,  and  judicial  departments,  each  separate  and  distinct 
from  the  other,  with  their  powers  and  duties  well  defined  by  the 
constitution,  and  by  which,  each  is  kept  within  its  appropriate 
sphere  of  action.  The  legislature  can  make  the  law,  but  the 
courts  must  expound  it  and  execute  it,  with  the  aid  of  the  execu- 
tive, when  his  action  may  become  necessary  for  that  piupose. 
The  legislature  has  no  power  to  interfere  with  the  administra- 
tion of  justice  either  criminal  or  civil  in  the  courts;  a  resolution 
that  a  criminal  or  class  of  criminals  shall  be  discharged  by  the 
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eonity  18  then  neoeaaarilyaiiaasomptionof  power  not  wanantecL 
After  conyiction  the  goTemor  maj  pardon,  bnt  before  oonvio- 
tion  the  attorney  general  and  the  court  are  the  only  power  that 
can  diflcharge  wifhont  acquittal^  and  this  bj  noQe  proeequi. 

We  are  therefore  constrained  to  hold,  that  the  resolution  un- 
der which  iheee  defendants  daimed  their  discharge,  is  Toid  for 
want  of  power  in  the  legislature  to  pass  it.  The  case  is  not  sim- 
ilar to  that  of  The  Chvemory.  McEwen^  5  Humph.  241,in which 
we  held  that  the  legislature  might  release,  bj  resolution,  a  debt 
due  to  the  state;  which  we  haye  again  held  at  this  term  of  the 
court  in  the  case  of  Pepper  y.  The  State  [not  reported].  If  the 
legislature  had  pctssed  a  resolution  releasing  the  funds  due  to 
ihe  state  by  judgment  after  conyiction,  in  the  cases  sought  to  be 
proyided  for,  instead  of  directing  that  thej  should  be  discharged, 
it  would  haye  fallen  within  the  principles  of  the  cases  referred  to 
and  would  haye  been  a  constitutional  exercise  of  power,  whiok 
would  be  enforced  by  the  courts. 

For  these  reasons  we  think  that  the  judgment  of  the  drouit 
court,  superseding  and  yacating  the  preyious  judgment  in 
ease,  erroneous,  and  reyerse  tho  same. 


AcxB  UyooKtyMTUTiOHAL  A8  AssuMPTioini  or  JnnioiAL  Power:  See  Hobt 
▼.  AnderMii,  25  Am.  0eo.  677,  and  oaaee  ooQeeted  in  note.  The  principal 
MM  is  cited  hf  Mr.  Oooley ,  at  page  95  of  his  work  on  oonstitatianal  limita* 
tkaii^  in  aapport  of  the  proposition  that  the  legidatore  oan  not  order  the  dia> 
tkarfeol  oflbndara. 


Campbell  v.  Upshaw. 

[7  HmtFBBSlB*  188.] 

PiaoLBfiMDnni  n  vor  Admthhtwlb  nr  ait  Action  ok  a  PfiomaBOBr  Kon^ 
to  prolong  the  date  of  payment  beyond  the  time  tpedfied  in  the  note. 

BsBT  on  a  promissory  note,  made  hj  defendant  to  Abemathy, 
and  by  him  assigned  to  Oampbell,  the  plaintiff  herein.  The  da* 
fandant  had  judgment.    The  facts  appear  in  the  opinion. 

T.  M.  Jones,  for  the  plaintiff. 

N,  8.  Brawn,  for  the  defendant. 

By  Conrt,  Tublbt,  J.  This  is  an  action  against  the  defend* 
•nt,  upon  a  promissory  note,  for  the  som  of  one  hundred  and 
ttzty  dollars.  Upon  the  trial,  the  defendant  introduced  and 
lead  to  the  jury  the  deposition  of  one  John  L.  Hawkins,  who 
pioyed  that  he  heard  the  bargain,  out  of  which  this  promissory 
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note  azoee,  made  between  D.  H.  Abernath  j,  the  assignor  of  the 
plaintiff,  and  the  defendant  James  J.  Upshaw;  that  it  was  for 
the  purchase  of  morus  mtdlicavlia  buds  and  the  eggs  of  silk 
worms;  that  James  J.  Upshaw  said  to  Abemathj,  that  be  was 
not  disposed  to  buy  but  a  few  of  the  buds  and  eggs,  that  be 
was  afraid  to  go  into  the  business  far;  and  Abemathj  insisted 
strongly  that  he  should  buj  three  hundred  and  twenfy  dollan^ 
worth,  and  said  if  he  would  purchase  that  amount,  and  pay 
him  twenty  dollars  to  buy  him  a  reel,  he  would  wait  with  him 
for  the  balance  until  he  made  it  out  of  the  morua  mtdticauii». 
The  plaintiff  moved  the  court  to  exclude  the  proof  from  the 
jury,  which  motion  was  oTerruled,  and  the  juiy  found  a  yerdicfc 
for  the  defendant,  and  there  was  judgment  accordingly;  to  re- 
Terse  which,  &e  plaintiff  prosecutes  his  appeal  to  this  court. 

The  testimony  of  Hawkins  ought  not  to  have  been  reoeiTedy 
and  when  received,  it  ought  to  have  been  excluded.  This  is  an 
attempt  to  prolong  the  date  of  payment  of  a  promissoiy  note 
beyond  the  time  specified  in  it,  by  parol  proof;  a  thing  which 
can  not  be  done  under  any  circumstances,  except  where  the  in- 
strument, either  by  fraud,  accident,  or  mistake,  does  not  con- 
tain the  true  stipulations  of  the  contract,  as  we  have  held  at  the 
present  term  of  the  court.  There  is  no  such  evidence  in  this 
case;  neither  is  there  any  evidence  of  fraud,  or  failure  of  con- 
sideration, in  procuring  the  contract  or  in  the  execution  of  it. 

Judgment  reversed,  and  case  remanded  for  a  new  trial. 

Parol  Evidbnoe  is  Inadmibbiblb  to  Vakt  thb  Tkbms  of  a  wiitton  ia- 
■iroMeiit:  Ibley  t.  Cotogill,  82  Am.  Deo.  40;  Protmr  y.  Luqueer^  40  Id.  288^ 
sad  note.  The  prinoipal  oase  is  cited  and  affirmed  in  EUu  v.  ffamUtont  ^ 
Sneed,  614,  and  Bridges  v.  Hobituon,  2  Tenn.  Ch.  723.  In  Baneoek  ▼.  3L 
wards,  7  Hnmph.  349,  it  was  held  that  a  bill  in  chanoery  woald  not  lie,  altar 
a  Judgment  at  law  on  a  note  under  seal,  to  enjoin  the  colleotion  of  the  Jadf* 
ment  for  three  years  npon  a  parol  promise  to  that  effect  made  at  the  time  ol 
the  exeoution  of  the  note,  there  being  nothing  to  show  that  the  promise 
formed  a  part  of  the  contract^  which  was  intended  to  be  reduoed  to  writings 
sad  was  not  by  aoddent,  or  mistake,  or  the  fraud  or  misooodaot  of  tbe  of^ 
piMdte  party. 


FnzPAXBioK  t;.  Scobcool  GoMiasaioNHBS. 

[7  HuMPHBns,  3M.] 
WOMOED    NOTB  IS    BaTOIKD  IT    THB  PeBSON  WHOSB    NaKB  IS   FOBOKD  SlS* 

oepto  a  deed  of  trust  to  indemnify  him  from  loss  by  the  note.    KeitiMT 
re-execution  nor  redelivery  is  necessary. 
Fabol  Eyidbnob  IB  Admissiblb  to  identify  the  note  intended  to  be  seeorad 
Mr  a  tmst  deed. 
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Battyicatioiv  Pbocused  bt  MiSBXFBXSXiiTAXXON  is  nerertbeleBB  effootnal 
and  binding  if  the  parides  to  be  benefited  by  the  latificfttion  did  not  par- 
ticipate in  the  misrepresentation. 

DsBT  on  a  note  which  purported  to  be  signed  by  Byan 
Oftperton,  B.  F.  Gibson,  and  John  Fitzpatriok,  and  to  be  paj- 
aUe  to  William  Jackson  and  others,  commissioners  of  the  Cap- 
erton  Core  tract  of  school  land.  After  the  note  was  made, 
Bjan  CSaperton  executed  a  deed  of  trust  to  James  G.  Caperton, 
ol  bis  interest  in  certain  slayes,  to  indemnify  Gibson  and  Fite- 
patriok,  and  for  other  purposes.  The  deed  stated  that  the 
giantor  was  bound  to  John  Fitzpatrick  and  B.  F.  Gibson  in 
about  seven  hundred  dollars  as  his  securily  to  the  school  com- 
miBBionerB  by  note,  etc.  The  other  facts  sufficiently  appear  in 
the  opinion.  Judgment  was  giyen  for  plaiutifBi,  Defendaiit 
Fitspatiick  appealed. 

TbsuX,  tar  the  plaintiff  in  error. 

VefuMe,  for  the  defendants  in  ezior. 

By  Oourt,  Tublbt,  J.  This  is  an  action  of  debt  brought  by 
the  commiasioners  of  Oaperton's  Ooye  school  tract  of  land,  in 
Franklin  county,  against  Byan  Oaperton,  Benjamin  F.  Gibson, 
and  John  Fitzpatrick,  upon  a  promissory  note,  purporting  to 
haye  been  executed  by  them  to  the  plaintiffs  for  the  sum  of  six 
hundred  and  seventy-Qne  dollars  and  twenty-nine  cents.  To 
this  action  Benjamin  F.  Gibson  and  John  Fitzpatrick  pleaded 
non  est  fachim,  and  upon  the  trial,  the  jury  found  that  it  was 
not  the  note  of  Benjamin  F.  Gibson,  but  that  it  was  the  note  of 
John  Fitzpatrick,  and  there  was  judgment  accordingly,  from 
which  Fitzpatrick  appealed  to  this  court  Upon  the  trial,  it  ap- 
peared that  the  signature  of  John  Fitzpatrick  was  not  in  his 
handwriting,  and  there  was  no  proof  that  he  had  eyer  author- 
ized Byan  Oaperton  to  sign  his  name  to  the  note  for  him.  But 
the  plaintiffs  produced  and  read  in  eyidence  a  deed  of  trust,  ex- 
ecuted by  Byan  Caperton  to  James  Oaperton,  purporting  to 
conyey  certain  slaves  to  indemnify  Gibson  and  Fitzpatrick  for 
their  liability  as  his  securities  to  a  note  to  the  school  commis- 
sioners for  about  seven  hundred  dollars.  It  api)eared  that  Fitz- 
patrick paid  the  fee  for  registrating  this  deed,  which  showed  his 
knowledge  of  its  execution,  and  the  purpose  for  which  it  was 
executed,  but  there  was  nothing  in  the  proof  bringing  home 
the  knowledge  to  Gibson.  To  the  reading  of  this  deed,  the  de- 
fendant objected,  but  his  objection  was  oyerroled  by  the  court, 
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and  {here  are  now  seyeral  oanaes  of  error  assigned  agamsi  this 
course  of  proceeding. 

1.  It  is  contended  that  the  oonrt  erred  in  holding,  that 
though  the  note  were  a  forgery^  in  its  conception  as  to  GKbson 
and  Fitzpatrick,  yet  if  they  subsequently  took  a  deed  of  trust 
upon  property  to  indemnify  themselyeSy  it  would  amount  to  a 
ratification  of  its  execution  on  their  part.  We  can  see  no  error 
in  this:  it  being  a  promissory  note,  no  re-execution  or  redelivery 
was  necessary,  and  the  taking  security  for  their  indemnification, 
is  an  acknowledgment  of  their  liability  as  securities. 

2.  It  is  contended  that  the  court  erred  in  holding,  that  parol 
proof  was  admissible  to  show,  that  the  note  sued  on,  was  the 
one  intended  to  be  provided  for  by  the  deed  of  trust.  We  see 
no  error  in  this:  the  note  was  in  possession  of  the  school  com- 
missioners, and  perfect  accuracy  of  description  was  not  to  be 
expected  in  the  deed  of  trust,  and  proof  was  properly  heard  to 
show  that  the  note  described  in  the  deed  of  trust,  though  not 
with  perfect  accuracy,  was  the  one  executed  to  the  commis- 
sioners. 

8.  It  is  contended  that  the  court  erred  in  holding,  that  though 
Caperton  represented  to  Gibson  and  Fitzpatrick,  that  he  had 
title  to  the  land,  whereby  they  were  induced  to  accept  of  the  se- 
curity, they  would  not  thereby  be  released  from  ilie  effect  of 
this  ratification,  unless  the  school  commissioners  had  been  par- 
ties to  the  fraud.  We  can  see  no  error  in  this:  the  question 
was  simply  one  of  ratification  or  no  ratification;  the  considera- 
tion for  which  the  ratification  was  made,  if  it  were  made,  can 
not  affect  it  in  any  way  whatever;  no  consideration  is  necessaiy 
to  support  it,  and  no  matter  how  fraudulently  Caperton  may 
have  acted  in  procuring  it,  it  is  good  in  favor  of  the  plaintiflh, 
unless  they  were  participators  in  the  fraud. 

These  constitute  the  substantial  objections  to  the  proceedings 
in  this  case  in  the  court  below;  there  being  no  error  in  them, 
the  judgment  must  be  affirmed. 


BATmcATiON  ov  FoROSD  SiONATUBB:  See  note  to  Laborde  v.  ConaoHdated 
Aaiodaiion,  39  Am.  Deo.  525.  In  Jones  v.  Hamlet,  2  Sneed,  265,  it  was  held, 
citing  the  prinoipal  caae,  that  where  a  party  accepts  a  oonveyance  of  proper^ 
to  a  tmstee,  as  indemnity  against  promissory  notes  npon  which  his  name  has 
heen  forged,  he  thereby  adopts  and  ratifies  the  debt;  and  his  liability  being 
BO  fixed,  he  b  estopped  from  any  relief  in  equity  against  said  notes,  nor  will 
the  fact  of  his  filing  a  bill  afterwards,  repudiating  said  debts  on  aoooont  «l 
forgery,  afiSoct  the  validity  of  the  conveyance. 
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Stogkabd  v.  Stogeabd'b  Adminibtbatob. 

[7  HDMPHJttn,  808.] 

MovKT  OB  Pbopxbtt  bxcto  Placxd  in  thb  Possession  ov  Onb  Pabtt  to 
be  pud  or  delivered  to  another,  a  trust  is  necessarily  implied  in  favor  of 
the  latter,  which  he  may  enforce  by  an  appropriate  action. 

BBRnciABT*8  Assent  to  a  Tbust  Cbxated  iob  his  Benefit  will  be  pra- 
■omed  in  the  absence  of  evidence  to  the  contrary. 

TluJST  CAN  not  be  REVOKED,  or  the  trast  estate  applied  to  other  pnrpoeei^ 
unless  the  beneficiary  has  dissented  from  the  trust. 

Bill  by  John  Stookard  againBt  Granbeny,  admiiiiBiratar  of 
PfpmnAl  Stookardy  deceased.  William  Craig  was  the  maker  of  a 
note  on  which  plaintiff  was  the  second  and  the  decedent  the 
third  and  last  indorser.  Craig  and  wife  sold  a  tract  of  land  to 
the  decedent,  who  agreed,  in  consideration  of  such  sale,  to  pay 
the  note.  Plaintiff,  having  paid  the  note  after  judgment,  sought 
to  compel  the  administrator  to  refund  the  money  which  dece- 
dent had  by  the  sale  obtained  in  payment  of  the  note.  After 
the  sale  of  the  land  Craig  became  indebted  to  the  decedent,  and 
they  then  agreed  to  apply  the  purchase  price  of  the  land  on  this 
latter  debt.  To  this  agreement  complainant  was  not  a  party. 
Complainant's  bill  was  dismissed.  The  other  facts  appear  ia 
the  opinion. 

if.  8,  Frienon^  for  the  appellant. 
HowsUm^  lot  the  defendant. 

By  Court,  Gsben,  J.  This  bill  is  brought  to  hold  the  defend- 
ant's intestate  liable  for  a  fund  which  was  placed  in  his  hands 
to  pay  a  note  on  which  the  complainant  was  an  accommodation 
indorser.  The  only  question  is,  whether  a  trust  was  thereby 
created  for  the  benefit  of,  and  to  save  harmless  the  complainant. 
It  appears  from  the  record,  that  W.  Craig  was  the  drawer  of  the 
note,  payable  in  the  Branch  Bank  of  Tennessee,  at  Columbia, 
and  Johnson  Craig,  the  complainant,  and  the  defendant's  intes- 
tate were  accommodation  indorsers.  W.  Craig,  the  maker,  had 
married  the  widow  of  Alexander  Johnson,  who  had  died  seised 
and  possessed  of  a'&eyenty-acre  tract  of  land  in  Maury  county, 
of  which  his  widow,  the  present  wife  of  Craig,  was  endowed  one 
third.  To  create  a  fund  for  the  payment  of  the  note  af oresaid, 
Cndg  and  wife  sold  her  dower  in  the  land  to  Samuel  Stockard, 
the  defendant's  intestate,  for  two  hundred  dollars,  part  of  which 
sum  was  to  be  paid  in  liquidation  of  the  note  aforesaid.  Subse- 
quently, Craig  became  indebted  to  Samuel  Stockard,  and,  in  a 
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and  there  are  now  seyezal  oanaes  of  error  assigned  agamsi  ihia 
coorse  of  proceeding. 

1.  It  is  contended  that  the  court  erred  in  holding,  that 
though  the  note  were  a  forgeiy,  in  its  conception  as  to  GHbson 
and  Fitzpatrick,  yet  if  thej  subsequently  took  a  deed  of  trust 
upon  property  to  indemnify  themselTes,  it  would  amount  to  a 
ratification  of  its  execution  on  their  part  We  can  see  no  ezior 
in  this :  it  being  a  promissory  note,  no  re-execution  or  redeliTery 
was  necessary,  and  the  taking  securily  for  their  indemnification, 
is  an  acknowledgment  of  their  liability  as  securities. 

2.  It  is  contended  that  the  court  erred  in  holding,  that  parol 
proof  was  admissible  to  show,  that  the  note  sued  on,  was  the 
one  intended  to  be  proTided  for  by  the  deed  of  trust.  We  see 
no  error  in  this:  the  note  was  in  possession  of  the  school  com- 
missioners, and  perfect  accuracy  of  description  was  not  to  be 
expected  in  the  deed  of  trust,  and  proof  was  properly  heard  to 
show  that  the  note  described  in  the  deed  of  trust,  though  not 
with  perfect  accuracy,  was  the  one  executed  to  the  commis- 
sioners. 

8.  It  is  contended  that  the  court  erred  in  holding,  that  though 
Caperton  represented  to  Gibson  and  Fitzpatrick,  that  he  had 
title  to  the  land,  whereby  they  were  induced  to  accept  of  the  se- 
curity, they  would  not  thereby  be  released  from  the  effect  of 
this  ratification,  unless  the  school  commissioners  had  been  par- 
ties to  the  fraud.  We  can  see  no  error  in  this:  the  question 
was  simply  one  of  ratification  or  no  ratification;  the  consideiar 
tion  for  which  the  ratification  was  made,  if  it  were  made,  can 
not  affect  it  in  any  way  whatever;  no  consideration  is  necessazy 
to  support  it,  and  no  matter  how  fraudulentiy  Caperton  may 
have  acted  in  procuring  it,  it  is  good  in  favor  of  the  plainti£b, 
unless  they  were  participators  in  the  fraud. 

These  constitute  the  substantial  objections  to  the  proceeding! 
in  this  case  in  the  court  below;  there  being  no  error  in  them, 
the  judgment  must  be  affirmed. 


BATmoATiON  ov  FoROSD  SiONATUBB:  See  note  to  Laborde  v.  Contotidaiei 
AisoeUUion,  39  Am.  Deo.  525.  In  Jones  y.  Hamlet,  2  Sneed,  265,  it  was  held, 
citing  the  principal  case,  that  where  a  party  accepts  a  conveyance  of  property 
to  a  tmstee,  as  indemnity  against  promissory  notes  apon  which  his  name  has 
heen  forged,  he  thereby  adopts  and  ratifies  the  debt;  and  his  liability  bidi^ 
BO  fixed,  he  b  estopped  from  any  relief  in  equity  against  said  notes,  nor  will 
the  fact  of  his  filing  a  bill  afterwards,  repudiating  said  debts  on  aoooont  «l 
said  forgery,  afiSoct  the  validity  of  the  conveyance. 
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[7  BrntnoMTB,  808.] 
If  OHST  OB  PbOPKBTT  BUNG  PLACXD  IN  THX  POSSB88IOK  OV  OnS  PaBTT  tO 

be  pud  or  deliTered  to  another,  a  tmat  is  neoesaarily  implied  in  favor  of 

tin  latter,  which  he  may  enforce  by  an  appropriate  action. 
BBrxnciAsr'^  Assent  to  a  Tbubt  Cbxatxd  iob  his  Bdtbfit  will  be  pra- 

Bomed  in  the  absence  of  evidence  to  the  contrary. 
TMtbt  oak  not  bb  Rsvokbd,  or  the  tnut  estate  applied  to  other  pnrpossi^ 

unlesB  the  benefidazy  has  dissented  from  the  trost. 

Bill  by  John  Stockard  agamst  Oianbeny,  admiiiiBirator  of 
Samuel  Stookardy  deceased.  William  Oiaig  was  the  maker  of  a 
note  on  which  plaintiff  was  the  second  and  the  decedent  the 
third  and  last  indoraer.  Ciaig  and  wife  sold  a  tract  of  land  to 
the  deoedenty  who  agreed,  in  consideration  of  such  sale»  to  pay 
the  note.  Plaintiff,  having  paid  the  note  after  judgment,  sought 
to  compel  the  administrator  to  refund  the  money  which  dece- 
dent had  by  the  sale  obtained  in  payment  of  the  note.  After 
the  sale  of  the  land  Craig  became  indebted  to  the  decedent,  and 
ihey  then  agreed  to  apply  the  purchase  price  of  the  land  on  this 
latter  debt.  To  this  agreement  complainant  was  not  a  party. 
Ck>mplainanf8  bill  was  dismissed.  The  other  facts  appear  ia 
the  opinion. 


if.  8.  JHerKm,  for  the  appellant. 
Edugton^  for  the  defendant. 

By  Ckrart,  Gsben,  J.  This  bill  is  brought  to  hold  the  defend- 
ant's intestate  liable  for  a  fund  which  was  placed  in  his  handi 
to  pay  a  note  on  which  the  complainant  was  an  accommodation 
indoraer.  The  only  question  is,  whether  a  trust  was  thereby 
created  for  the  benefit  of,  and  to  save  harmless  the  complainant. 
It  api>ears  from  the  record,  that  W.  Craig  was  the  drawer  of  the 
note,  payable  in  the  Branch  Bank  of  l^nnessee,  at  Columbia^ 
and  Johnson  Craig,  the  complainant,  and  the  defendant's  intes- 
tate were  accommodation  indorsers.  W.  Craig,  the  maker,  had 
married  the  widow  of  Alexander  Johnson,  who  had  died  seised 
and  possessed  of  a'sereniy-acre  tract  of  land  in  Maury  couniy, 
of  which  his  widow,  the  present  wife  of  Craig,  was  endowed  one 
third.  To  create  a  fund  for  the  payment  of  the  note  aforesaid, 
Craifif  and  wife  sold  her  dower  in  the  land  to  Samuel  Stockard. 
the  defendant's  intestate,  for  two  hundred  dollars,  part  of  which 
sum  was  to  be  paid  in  liquidation  of  the  note  aforesaid.  Subse- 
quently, Craig  became  indebted  to  Samuel  Stockard,  and,  in  a 
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eettlement  of  their  accounts,  it  was  agreed  that  Oraig  should  be 
credited  on  Stockard's  account,  with  the  two  hundred  doUazB, 
which  was  done.  The  note  has  been  protested,  and  John 
Stockard,  the  complainant,  has  been  compelled  to  pay  the 
amount,  about  one  hundred  and  thirty-two  dollars. 

The  question  now  is,  whether  Samuel  Stockard  heldtlua  fund 
in  trust  for  the  security  of  himself  and  the  other  indorsers.  And 
we  think  he  did.  Cndg  proves,  that  he  sold  the  land  for  the 
purx>ose  of  paying  the  note,  and  releasing  his  &ther  and  John 
Stockard  as  his  securities;  that  this  was  the  sole  object  in  sell- 
ing the  land,  and  the  condition  upon  which  the  contract  was 
made.  In  this  statement  Craig  is  corroborated  by  his  wife,  who 
■ays,  she  released  her  dower  on  condition,  that  the  fund  should 
be  held  for  the  security  of  the  indorsers  on  said  note.  Martin 
L.  Stockard,  a  brother  of  the  complainant  and  the  defendant's 
intestate,  says,  he  heard  Samuel  Stockard  say,  the  principal 
object  he  had  in  buying  the  land,  was  to  release  his  brother 
John  Stockard,  who  was  indorser  for  William  Czaig  in  bank. 
These  depositions  fully  prove,  that  this  fund  was  placed  in  the 
hands  of  Samuel  Stockard,  in  trust,  for  the  indemnify  of  the  in- 
dorsers on  Craig's  note. 

In  Story's  Eq.,  sec.  1197,  it  is  said:  ''  The  most  simple  form, 
perhaps,  in  which  such  an  implied  trust  can  be  presented,  is  that 
of  money,  or  other  property,  deliyered  by  one  person  to  another, 
to  be  by  the  latter  paid,  or  delivered  over  and  for  the  benefit  of 
a  third  person.  In  such  case,  the  party  so  receiving  the  money, 
or  other  property,  holds  it  upon  a  trust;  a  trust  necessarily  im* 
plied  from  the  nature  of  the  transaction,  in  favor  of  such  ben- 
eficiary, although  no  express  agreement  has  been  entered  into, 
to  that  effect."  And  in  2  Kent's  Com.  583, 534,  it  is  said: ''  TIm 
legal  estate  i>as8es  and  vests  in  the  trustees;  and  a  court  of  equity 
will  compel  the  execution  of  the  trust  for  the  benefit  of  the  cred 
itors,  though  they  be  not,  at  the  time,  assenting,  and  parties  to 
the  conveyance.  The  assent  of  absent  persons  to  an  assignment 
will  be  presumed,  unless  their  dissent  be  expressed,  if  it  be  made 
for  a  valuable  consideration,  and  be  beneficial  to  them."  W^ 
think,  upon  these  facts  and  authorities,  that  when  Craig  placed 
this  fund  in  the  hands  of  Samuel  Stockard  to  indemnify  the 
complainant  as  his  indorser,  the  law  implied  a  trust  for  the  ben- 
efit of  the  complainant,  which  equity  will  enforce:  2  Story's  Eq. 
1196;  2  Kent's  Com.  632.  And  that  the  assent  of  the  complain- 
ant must  be  presumed,  it  being  for  his  benefit,  and  for  a  valua- 
ble consideration:  Breedlove  v.  Stump ,  3  Yerg.  262 r  Ang.  on 
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Assign.  17,  35,  168, 173;  2  Story's  Eq.,  sees.  1046, 1047.  Nor 
can  it  be  reYoked  after  the  trustee  has  talcen  upon  himself  the 
tmst,  unless  the  benefidaiy  dissents  therefrom. 

The  decree  must  be  reversed,  and  the  estate  of  Samuel  Stock- 
ard  will  be  charged  with  the  sum  paid  by  the  complainant  on 
this  note,  and  interest  thereon. 


EvEBT  Pebson  is  A  Tbustes  Who  BEOKiyxs  Monet  to  ee  Paid  to  Air- 
OTHER,  or  to  be  applied  to  a  particular  pnrpose  to  wliich  he  doee  not  apply  it, 
and  is  liable  cither  at  law  for  money  had  and  received,  or  in  equity  for  breach 
of  tmst:  Finney  v.  Cochran^  37  Am.  Dec  ^50 

Teust  Created  fob  the  Benefit  of  a  Third  Person,  without  his  knowl- 
•dge  at  the  time,  may  be  afterwards  affirmed  and  enforced  by  him:  Woodhurff 
▼.  BovanaUj  31  Am.  Dec.  40,  and  note  collecting  prior  cases  in  this  series. 

ASSERT  OF  THE  CESTUI  QuE  Trust  TO  A  Trust  created  in  his  favor  will 
be  preaumed:  SHpwUh  v.  Cunninghamy  31  Am.  Dec.  642.  The  principal  case 
is  cited  in  SaylorB  v.  Sayhrs,  3  Heisk.  531,  to  the  point  that  the  assent  of  the 
beneficiary  will  be  presumed,  and  that  the  trust  can  not  be  revoked  after  the 
tnutee  has  taken  on  himself  the  trust,  unless  the  beneficiary  dissents  thers- 
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[7  HUMPRBSTS,  310.] 
IfOKTQAOB  DeBD   IS  NOT   FRAUDULENT   OR  VoiD    BECAUSE   OF  AN   EbBOB  in 

overstating  the  amount  of  a  debt  secured  thereby,  when  it  does  not  pro- 
fees  to  state  such  amount  with  precision,  and  it  does  not  appear  thai  the 
precise  amount  Iiad  then  been  ascertained. 

IfOBTOAOE  IS  NOT    FRAUDULENT    MERELY  BECAUSE  THE  MORTGAGEE,    from 

motives  of  kindness  to  the  mortgagor,  leaves  the  property  in  the  latter*! 
possession,  to  enable  him  to  make  money  and  pay  his  debts. 

That  a  Conveyance  or  Mortgage  is  Fraudulent  is  not  to  be  inferred  from 
the  relationship  of  the  parties  thereto. 

FkAUD  IN  A  CoNVETANCE  IS  NOT  PRESUMED  becauso  of  a  fraudulent  convey* 
ance  soon  afterwards  made  between  the  same  parties. 

Ouardlan's  Bond  with  the  Amount  of  Penalty  in  Blank  is  not  void  in 
equity;  and  a  mortgage  given  by  the  principal  in  such  a  bond,  to  indem- 
nify his  sureties  from  loss  by  reason  of  their  liability  thereon,  is  valid. 

Bill  by  the  judgment  creditors  of  Lucas  against  Dotson  and 
Lucas  and  others  to  set  aside  a  mortgage  deed  made  January  3, 
1842,  and  a  bill  of  sale  made  January  8,  1842,  both  of  which 
were  claimed  to  be  fraudulent.  The  lower  court  considered  the 
instruments  in  question  not  fraudulent.  The  facts  appear  in 
the  opinion. 

Wright,  for  the  complainants  and  appellants. 

N.  S.  Brown  and  Rose,  for  the  defendants  and  respondents. 

Am.  Dxo.  Vol.  ZLVI— 6 
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By  Court,  Gbeen,  J.  The  only  question  in  this  case,  \\  nich 
it  becomes  material  to  consider,  is  as  to  the  validity  and  effect 
of  the  mortgage  executed  by  Lucas  to  Dotson  on  the  third  of 
Januaiy,  1842,  for  the  negroes  Frank,  Ben,  Green,  Polly,  Mima, 
George,  and  Mary.  It  is  insisted  by  the  complainants,  who  are 
creditors  of  Lucas,  that  the  deed  is  fraudulent  and  void,  and 
can  not  stand  as  a  security  for  debts  really  due  from  Lucas  to 
Dotson.  The  deed  recites  that  it  is  made  to  secure  various  debts 
due  Dotson  and  liabilities  which  he  was  under  as  the  secuntj  for 
Lucas — among  which  latter,  the  deed  recites,  that  Dotson  was 
bound  for  Lucas,  and  liable  to  pay  as  his  security,  as  the  guardian 
of  the  heirs  of  Samuel  Johnson,  about  two  thousand  dollars;  and 
the  entire  sum  for  which  the  said  deed  was  made  to  save  Dotson 
harmless,  is  stated  to  be  three  thousand  two  hundred  dollars. 
The  negroes  were  worth  about  three  thousand  five  hundred 
dollars.  Upon  investigation,  the  debts  and  liabilities  recited  in 
the  deed  actually  amount  to  only  about  two  thousand  seven  hun- 
dred dollars.  The  amount  due  from  Lucas,  as  guardian  of  the 
children  of  Samuel  Johnson  upon  taking  the  account,  amounted 
to  one  thousand  and  forty  dollars,  instead  of  two  thousand  dol- 
lars as  recited  in  £he  deed.  It  also  appears  that  the  guardian's 
bond  executed  by  Lucas  and  by  Dotson  as  his  surety,  is  blank 
as  to  the  penalty. 

It  also  appears  that  on  the  eighth  of  January,  1842,  Lucas 
conveyed  the  same  negroes  to  Dotson  by  an  absolute  bill  of  sale 
for  the  consideration  expressed  in  the  deed  of  four  thousand 
dollars:  but  no  other  or  further  consideration  actually  passed 
between  the  parties,  than  is  expressed  in  the  deed  of  mortgage — 
nor  was  the  said  deed  intended  by  the  parties  to  be  anything 
but  a  security  for  the  debts  and  liabilities  mentioned  in  the 
mortgage.  The  defendant  Dotson  is  the  son-in-law  of  Lucas, 
and  had  purchased  during  the  year  1841,  two  other  negroes  for 
which  he  took  bills  of  sale;  which  purchases  are  also  attacked  in 
this  bill  for  fraud;  but  it  is  not  now  urged  in  argument  that  they 
were  fraudulent.  Upon  the  above  facts  it  is  insisted  that  the 
deeds  of  the  third  and  eighth  of  January,  1842,  are  fraudulent, 
and  should  be  set  aside.  The  principal  ground  relied  on,  is  the 
statement  in  the  deed  of  mortgage  that  the  liability  of  Lucas  aa 
the  guardian  of  Johnson's  childi'en  was  two  thousand  dollars^ 
when  in  truth  it  turns  out  to  be  half  that  sum;  and  the  case  of 
Peacock  V.  Tompkins,  Meigs,  317,  is  relied  on  as  decisive  upon 
this  point. 

In  the  case  of  Peacock  v.  7bmpki7iSt  the  deed  recited  twonotes» 
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amonntmg  to  fiye  hundred  dollars,  which  it  asserted  were  due, 
and  were  intended  to  be  secured  by  conveyance — when  in  fact, 
no  such  sums  were  due;  and  the  notes  were  only  given  to  cover 
advances  that  were  to  be  made  afterwards.  This  court  held 
these  facts  to  be  conclusive  of  an  intention  to  hinder  and  delay 
creditors;  and  that  the  deed  being  fraudulent  for  that  reason^ 
could  not  stand  as  a  security  for  the  sums  actually  due.  But 
we  think  the  question  is  a  very  different  one  here.  It  is  true, 
the  deed  states  that  the  liability  to  Johnson's  heirs  amounts  to 
about  two  thousand  dollars:  but  it  does  not  profess  to  state 
with  precision  the  existence  and  amount  of  the  debt — ^as  in  the 
case  of  Peacock  v.  Tompkins.  Here  Lucas  was  guardian,  and 
it  does  not  appear  that  any  settlement  had  been  made,  by  which 
he  could  have  accurate  knowledge  of  the  amount  he  would  owe 
his  ward.  It  was  a  subject  about  which  he  might  well  be  mis- 
taken— and  there  is  no  evidence  that  he  knew  what  the  indebt- 
edness actually  was.  In  this  state  of  uncertainty,  when  the 
deed  does  not  assume  to  state  the  amount  with  accuracy;  we 
think  the  statemept,  that  it  was  about  two  thousand  dollars, 
when  only  half  that  sum  is  actually  due,  does  not  furnish  evi- 
deD'ie  of  intentional  fraud. 

The  complainant's  counsel  insists,  that  the  statement  in  Dot- 
son's  answer,  that  the  negroes  mortgaged,  were  left  in  the  pos- 
session of  Lucas,  with  the  intention  that  he  might  make  money 
thereby  and  pay  his  debts,  is  an  admission  that  it  is  fraudulent. 
We  do  not  so  construe  this  statement.  If  a  deed  bo  otherwise 
fair  and  horta  fde^  the  intention  of  the  vendee  to  benefit  the 
vendor*  can  not  make  it  fraudulent.  If  there  be  a  secret  trust 
for  the  benefit  of  the  vendor,  or  if  the  stipulations  be  intended 
to  hinder  and  delay  creditors,  it  is  fraudulent.  But  if  none  of 
these  exist,  and  the  mortgagee  is  induced  to  advance  his  money, 
and  take  the  mortgage,  leaving  the  property  in  possession  of 
the  mortgagor,  from  kind  feelings,  believing  the  mortgagor  will 
be  benefited  thereby,  and  be  better  enabled  to  pay  his  debts, 
certainly  the  existence  of  such  feeling  is  no  evidence  of  fraud. 
And  this  is  the  sense  in  which  the  admission  is  made.  The 
relationship  between  the  parties,  though  a  circumstance  to 
awaken  suspicion,  seeing  fraudulent  conveyances  are  most 
usually  made  to  kindred,  is,  of  itself,  no  evidence  of  fraud. 
The  previous  purchases,  which  are  not  seriously  attacked  as 
fraudulent,  have  no  tendency  to  establish  that  this  mortgage  is 
fraudulent,  unless  the  evidence  had  made  it  doubtful  whether 
the  defendant  had  means  at  command  sufficient  to  make  aU  the 
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adTanoes  these  deeds  purport  that  he  has  made.  Bnt  Che  proof 
shows  that  the  various  descriptions  of  business  in  which  Dotson 
has  been  engaged  have  been  profitable,  and  that  he  has  realized 
profits  sufficient  to  have  made  all  the  advances  he  alleges. 

But  it  is  said  the  absolute  bill  of  sale  of  the  eighth  of  Janu- 
ary was  fraudrdent,  and  that  it  reflects  upon  the  mortgage  of 
the  third  of  that  month,  and  is  evidence  that  the  mortgage  was 
also  fraudulent.  The  parties  do  not  rely  on  this  bill  of  sale, 
and  if  they  did,  it  unquestionably  could  not  stand.  It  is  abso- 
lute on  its  face,  and  the  negroes  were  left  in  the  possession  of 
Lucas;  and  an  additional  consideration  to  that  expressed  in  the 
mortgage  is  stated,  no  part  of  which  was  paid.  And  this  cir- 
cumstance of  the  bill  of  sale,  thus  executed,  so  soon  after  the 
mortgage  was  made,  it  must  be  owned,  casts  suspicion  upon  the 
fairness  of  the  mortgage.  But  as  the  liabilities  mentioned  in  the 
mortgage,  are  shown  to  be  really  due,  and  there  is  no  evidence 
that  Dotson  received  any  money  or  effects  from  Lucas,  by  which 
to  aid  him  in  making  these  advances,  while  his  own  means  are 
shown  to  have  been  ample  for  the  purpose,  we  can  only  say  that 
the  bill  of  sale  is  a  suspicious  circumstance;  it  is  not  proof  that 
the  mortgage  was  fraudulent.  We  are  therefore  of  opinion, 
that  the  deed  of  mortgage  is  a  valid  security  for  the  debts  really 
due,  and  the  liabilities  actually  existing. 

2.  The  complainants  insist,  that  as  the  guardian's  bond  ia 
blank  as  to  the  penalty,  it  is  void,  and  creates  no  liability  on 
Dotson,  and  that  the  claim  of  Johnson's  heirs  should  not  be 
taken  into  the  account.  Although  it  be  true,  that  the  omission 
to  insert  a  penalty  in  the  bond,  would  prevent  a  recovery  at  law, 
9  Law  Lib.  1,  yet  it  does  not  follow  that  there  is  no  remedy  in 
equity.  The  parties  signed  and  sealed  this  instrument  as  a 
bond,  stipulating  for  the  performance  by  Lucas,  of  the  duties 
of  guardian;  and  in  thus  signing  and  sealing  this  instrument, 
they  intended  to  execute  a  lawful  bond  for  the  guardianship  of 
these  wards;  but  by  mistiike,  or  oversight,  the  clerk  failed  to 
insert  the  penalty,  lly  reason  of  the  execution  of  this  bond, 
Lucas  obtained  possession  of  the  estate  of  his  wards,  and  has 
acted  under  his  appoiutment  as  their  guardian — himself  and  his 
sureties,  considering  tliemseivea  bound  by  this  bond;  and  the 
one  has  given  and  the  other  has  actcepted  an  indemnity  in  the  ex- 
ecution of  this  mortgaf^^c,  upon  the  assumption  of  its  obligatory 
force.  Under  all  these  circumstances,  Dotson,  as  surety  for  this 
guardian,  would  not  be  heard  in  a  court  of  chancery,  were  he  now 
surging  the  objection  made  by  the  complainants,  against  his  liabil- 
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ity  upon  the  bond;  and  much  less  will  the  complainants  be  heari 
against  the  claim  of  these  infants,  coupled  as  it  is  with  the  ad- 
mission of  Dotson,  that  he  is  liable. 

This  is  a  much  stronger  case  for  holding  that  the  security  is 
liable,  than  the  case  of  Wiser  y.  Blachley^  1  Johns.  Ch.  607, 
or  the  case  of  Armiste^  y.  Bozman^  1  Ired.  Eq.  117,  which  were 
cited  at  the  bar.  In  both  those  cases,  the  guardian's  bond  was 
made  payable  to  different  persons,  than  those,  who  by  the  statute, 
should  haye  been  the  payees.  In  the  former  case,  the  court  said, 
"that  when  the  intention  is  manifest,  it  will  always  relieye 
against  mistakes  in  agreements,  and  that  as  well  in  a  case  of 
surety,  as  in  any  other  case,  ^t  would  be  intolerable  that  such 
a  mistake  should  prejudice  or  destroy  the  rights  of  infants.'* 
Both  those  cases  were  suits  against  the  sureties  for  the  guard- 
ian, and  were  resisted  by  them;  and  in  the  case  of  Armislead  y. 
Bozman,  it  had  been  determined  that  the  parties  were  not  liable 
at  law;  neyertheless  in  both  cases,  the  bonds  were  held  to  be 
obligatory  in  equity.  But  here,  the  surety  does  not  resist,  but 
acknowledges  his  liability,  and  with  these  infants,  now  insists 
on  the  existence  of  that  liability,  and  asks  that  they  may  haye 
the  benefit  of  the  indemnity  proyided  in  this  mortgage. 

The  case  is  much  stronger,  therefore,  than  either  of  the  cases 
referred  to;  and  we  think,  in  the  language  of  the  case  of  Wiser 
y.  BlacMey,  supra,  '*  it  would  be  intolerable  that  such  a  miHtftka 
should  prejudice  or  destroy  the  rights  of  these  infants.'' 

Let  the  decree  be  affirmed. 


MoRTOAOB  ov  Trader's  Stock  ov  Ooods  is  not  Fraubulxnt  per  81» 
although  it  proyides  that  the  mortgagor  may  remain  in  possession  and  make 
■alee  in  the  usoal  oourae  of  business:  Briggs  ▼.  Parkman,  37  Am.  Beo.  89. 

Erroksous  Amount  Stated  in  a  Mortoaob  without  fraud,  does  nol 
vitiate  snch  mortgage:  See  note  to  Stover  v.  JlerringUmt  41  Am.  Dec.  91, 
where  other  cases  are  collected.  I>jbts  secured  by  mortgage  must  be  de- 
scribed with  sufficient  certainty  to  enable  subsequent  purchasers  and  credit- 
on  to  ascertain  the  extent  of  the  incumbrance:  See  note  to  North  v.  Bdden^ 
35  Id.  87. 

Tmi  PRINCIPAL  CASE  IS  OETED  in  NtuffeT  V.  Parduey  3  Sneed,  194,  to  the 
point  that  the  recital  of  a  fictitious  consideration,  as  the  ground  of  the  deed, 
is  evidence  of  an  intention  to  hinder  and  dehkj  creditors.  And  in  Laaell  v. 
Tucker,  6  Sneed,  37,  that  a  transaction  not  fraudulent  in  fact,  but  only  by 
vpeiation  of  law  as  to  certain  debts  secured,  would  be  good  to  the  extent  of 
the  homa  fde  debts. 
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ISAAGES   V.    EdWABDS. 

[7  HXTMPSBXTB,  466.] 
AUXIUABT    PBOCESS    IN    THB    NATURE    OF    AkCTLLABT    AtTAGHMKNT    miuA 

issae  from  and  be  returnable  to  the  court  in  which  the  original  Boit  ii 

pending. 
DiVECis  IN    Ancillary    Attachment  are  waived  by  an  answer  to  the 

merits,  and  by  motion  to  compel  the  plaintiff  to  elect  whether  they  will 

prosecute  the  original  suit  or  the  attachment  bill. 
CorBT  OF  Chancery  in  Tennessee  is  by  statute  vested  with  jansdiotioii, 

in  attachment  cases,  over  demands  purely  legal. 

EZISTXNCE  OV  THE  FaCTS  NECESSARY  TO  GlVB  JURISDICTION  TO  IbSVS  AT- 
TACHMENTS can  be  questioned  only  by  a  plea  in  abatement. 

Attaohment  bill.    The  facts  appear  in  the  opinion. 
Wright,  for  the  complainant. 
Brown,  for  the  defendant. 

By  Court,  Green,  J.  This  is  an  attachment  bill,  on  two 
promissory  notes,  executed  by  the  defendant  to  the  female  com- 
plainant while  sole.  The  bill  states  that  suits  had  been  com* 
menced  in  the  circuit  court  on  said  notes,  and  were  then  pend- 
ing, that  the  defendant  was  about  removing  himself  and  his 
property  beyond  the  limits  of  the  state,  and  prays  an  attach- 
ment, etc. ,  that  the  defendant  answer,  etc. ,  and  for  general  re- 
lief. The  bill  was  filed  in  July,  1844.  The  defendant  answered 
the  bill,  admitting  the  execution  of  the  notes,  and  the  existence 
of  the  suits  in  the  circuit  court,  but  denying  that  he  was  about 
to  remove  himself  and  property,  and  excepting  to  the  jurisdic- 
tion of  the  court.  Proof  was  taken  in  the  cause,  and  at  Sep- 
tember term,  1845,  the  defendant,  on  making  it  appear  to  the 
oourt,  that  the  complainants  were  prosecuting  suits  upon  these 
promissory  notes  in  the  circuit  court,  and  this  bill  also,  moved 
that  the  complainants  elect,  which  suit  they  will  prosecute; 
whereupon  he  elected  to  prosecute  this  bill.  And  at  March 
term,  1846,  a  final  decree  was  made  for  the  complainants,  from 
which  the  defendant  appealed  to  this  court. 

The  only  question  now  raised  upon  this  record  is,  whether 
the  court  of  chancery  had  jurisdiction  in  this  case  to  decree  re- 
lief to  the  complainants.  This  court  has  decided  at  the  present 
term,  in  the  case  of  Fisher  v.  Cummings,  7  Humph.  232,  that 
when,  under  the  act  of  1843,  c.  29,  an  attachment  issues  in  a 
case  pending  in  court,  this  auxiliary  process  must  issue  from,  and 
be  returnable  to  the  court,  in  which  such  suit  is  pending.  The 
objection  to  this  attachment,  therefore,  had  it  been  made  on  the 


Dec.  1846.]  ISAACKS  V,  EDWARDS.  87 

return  of  the  process,  either  by  demurrer  to  the  bill,  or  by  mo- 
iion  to  dismiss,  would  have  been  fatal.  But  upon  this  point, 
we  think  the  case  is  now  very  much  altered.  It  is  true,  excep- 
tion is  taken  to  the  jurisdiction  in  the  answer,  but  the  defendant 
answers  fully  to  the  merits;  and  goes  on  to  take  proof,  emd 
prepare  the  case  for  hearing;  and  at  September  term,  1846, 
more  than  a  year  after  the  bill  was  filed,  he  moved  the  court  to 
compel  the  complainants  to  elect,  which  suit  they  would  prose- 
cute. When  therefore  on  his  motion,  the  election  was  made, 
and  the  suits  at  law  were  dismissed,  it  is  too  late  to  insist  that 
this  bill  shall  also  be  dismissed,  because  a  suit  at  law  for  the 
same  cause,  was  pending  when  the  bill  was  filed. 

2.  We  will  not  inquire,  whether  by  the  act  of  1843,  an  attach- 
ment bill  will  lie,  in  such  a  case  as  this,  leaving  out  of  view  the 
pending  of  the  suit  at  law  ?  The  first  section  of  the  act  of  1843, 
c.  29,  provides,  "  that  in  all  cases  where  a  debtor,  or  a  defend- 
ant in  any  suit  or  judgment,  is  removing  or  about  to  remove 
himself  or  his  property  beyond  the  limits  of  this  state,  or  shall 
be  absconding,  or  concealing  himself  or  his  property,  or  effects, 
it  shall  be  lawful  for  the  creditor,  or  other  person  entitled  to 
sue,  to  obtain  an  attachment  against  the  property,  debts,  choses 
in  action,  and  effects  of  such  debtor  in  the  same  manner  as  such 
process  may  be  obtained  against  absconding,  or  non-resident 
debtors,  under  the  different  statutes  now  in  force  in  this  state, 
and  the  same  proceedings  may  be  had  as  in  other  cases  of  at- 
tachment; except  so  far  as  it  is  altered  by  this  act."  By  the 
eighth  section  an  attachment  may  issue  under  this  act,  whether 
a  suit  be  pending  or  not.  By  the  provisions  of  this  act,  an  at- 
tachment may  issue  against  the  property  of  a  person  who  is  re- 
moving or  about  to  remove  himself  or  his  property  beyond  the 
limits  of  the  state,  or  who  shall  be  absconding  or  concealing 
himself  or  his  property,  founded  on  the  same  cause  of  action, 
that  by  the  law  previously  in  force,  would  entitle  a  party  to  an 
attachment  against  an  absconding  or  non-resident  debtor.  The 
section  of  the  law  above  quoted,  changed  the  former  law,.in  two 
respects,  to  wit:  1.  It  authorized  an  attachment  as  auxiliary  to 
a  suit  then  pending;  and,  2.  It  enlarged  the  groimds  for  suing 
out  this  process,  by  permitting  it  to  issue  against  a  party  who 
is  about  to  remove  himself  or  his  property  beyond  the  limits  of 
this  state.  But  wherever,  by  the  laws  previously  in  force,  an 
attachment  might  issue  to  recover  a  debt,  by  this  act,  an  attach- 
ment will  lie,  for  the  cause  mentioned  in  it,  from  the  same 
forum,  to  recover  the  same  debt. 
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Beferring  to  the  act  of  1836,  c.  43,  sec.  1,  we  find,  thai 
whereyer  any  person  who  is  a  non-resident  of  this  state  is  in- 
debted to  any  citizen  of  this  state,  or  any  other  state,  a  bill  in 
chancery  might  be  filed  against  such  non-resident  to  have  the 
choses  in  action  or  efiects  in  the  hands  of  any  citizen  of  this 
state  attached  without  first  having  recovered  a  judgment  at  law. 
By  this  act,  the  court  of  chancery  is  vested  with  jurisdiction  for 
the  recoveiy  of  demands  purely  legal,  in  attachment  cases. 
Wherever  a  non-resident  is  indebted,  whether  by  account,  note, 
or  bond,  if  he  has  choses  in  action,  of  effects  in  this  state,  the 
attachment  bill  will  lie  against  him,  at  the  suit  of  the  creditor. 
And  under  the  act  of  1843,  for  like  demands,  the  attachment 
bill  will  lie  against  a  debtor  who  is  removing  himself  or  his 
property  beyond  the  limits  of  the  state. 

3.  But  it  is  said,  that  the  fact  that  the  defendant  was  about  to 
remove  himself  or  property  beyond  the  limits  of  this  state,  is 
denied  in  the  answer,  and  is  not  proved;  and  that  as  the  exist- 
ence of  this  fact  is  necessaiy  to  give  the  court  jurisdiction,  the 
mere  allegation  in  the  bill  is  not  sufficient;  it  should  be  proved. 
The  cases  where  the  court  hold  that  the  allegations  that  give  the 
court  jurisdiction  must  be  proved — are  those  where  the  facts 
must  exist  in  order  that  the  court  shall  have  jurisdiction  of  the 
subject-matter.  But  this  case  does  not  present  such  a  question. 
The  defect  of  proof  here  insisted  on,  is  matter  in  abatement — 
and  should  have  been  pleaded:  Smith  v.  Story,  1  Humph.  420; 
Foster  v.  Hall  &  Eaton,  4  Id.  346.  The  answer  can  not  rely  upon 
matter  in  abatement,  upon  the  trial  of  the  merits:  Stoiy^s  Eq. 
648,  549,  550,  note  3,  et  seq.  The  fact,  that  a  court  of  chanceiy 
has  no  jurisdiction  of  a  mere  legal  demand,  except  in  attach- 
ment cases,  can  not  alter  the  pleading  in  this  respect. 

We  think,  therefore,  that  under  the  circumstances  the  court 
properly  exercised  jurisdiction  in  this  case,  and  that  there  is  no 
error  in  the  decree. 


The  principal  case  is  cited  to  the  point  that  the  act  of  1843,  o.  29,  sea 
1,  conferred  upon  the  chancery  court  jurisdiction  for  the  recovery  of  demanda 
purely  legal  in  attachment  cases;  and  that  no  previous  suit  or  judgment  on 
tliC  part  of  the  creditor  was  necessary,  in  WUion  v.  Beadle,  2  Head,  512;  to 
the  point  that  objection  to  jurisdiction  should  be  made  by  plea  in  abatementi 
in  Boffd  V.  Martin,  9  Heisk.  386;  Tarbox  v.  Tonder,  1  Tenn.  Ch.  165. 
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Cabter  v.  Union  Bank. 

(7  HnifPHBXTB,  648.] 

Pbotkst  of  a  Fobeion  Bill  can  not  be  Made  bt  a  Dbputt  Nota&t,  ok 
otherwise  than  by  the  notary  in  person,  except  when  the  law  of  the  placo 
where  the  protest  is  made,  authorizes  the  act  to  be  done  by  a  deputy  or 
other  agent  of  the  notary. 

PlKynBT  or  Foreign  Bills  should  be  made  out  and  drawn  up  in  the  man- 
ner required  by  law  or  usage  at  the  place  where  made.  When  so  mad* 
and  drawn  up,  it  is  sufficient  and  valid. 

Pbotest  Propkrlt  AiTTHENTiCATSD,  is  ezclusive  OTidence  of  presentment 
and  demand,  in  all  foreign  courts. 

Name  of  Flags,  Annexed  to  Name  of  Indobssk  on  a  Foreign  Bill,  ia 
deemed  a  part  of  the  indorsement,  and  notice  of  dishonor  may  be  directed 
to  the  indoraer  at  such  place. 

AonoN  by  the  Union  Bank  against  Carter^  as  indorser  of  a  bill 
of  exchange.  Verdict  for  plaintiff.  Appeal  by  defendant.  The 
opinion  states  the  facts. 

PetUiy  for  the  plaintiff  in  error. 

Herron  and  Yerger,  for  the  defendant  in  error. 

By  Court,  Gbeen,  J.  This  is  an  action  against  the  plaintiff  in 
error,  as  the  indorser  of  a  bill  of  exchange  drawn  in  Memphis, 
Tennessee,  by  Arthur  Bowen  on  Fort  &  Wilcox,  New  Orleans, 
in  favor  of  plaintiff  in  error,  for  two  thousand  five  hundred  dol- 
lars, and  by  him  indorsed.  The  bill  was  presented  at  maturity, 
payment  demanded,  and  was  protested  for  non-payment  by  A.  B. 
Cends,  a  notary  public  of  New  Orleans.  The  instrument  of 
protest  states,  that  the  notary  '*  by  his  deputy  McDime,  junior, 
presented  said  draft  to  Mr.  Fort,  one  of  the  members  of  the  firm 
of  Fort  &  Wilcox,  the  acceptors,  at  their  office,  and  demanded 
payment  thereof,  and  was  answered  that  the  same  would  not  be 
paid."  The  protest  was  made  the  eleventh  of  June,  1845.  By 
an  act  of  the  general  assembly  of  Louisiana,  passed  the  four- 
teenth of  March,  1844,  it  is  made  lawful,  for  each  and  every 
notaiy  public  in  New  Orleans,  to  appoint  one  or  more  deputies, 
to  assist  him  in  making  of  protests  and  delivery  of  notices  of  pro- 
tests of  bills  of  exchange  and  promissory  notes:  Provided,  that 
each  notary  shall  be  responsible  for  the  acts  of  each  deputy  em- 
ployed by  him:  and  provided  that  each  deputy  shall  take  an 
oath,  faithfully  to  perform  his  duties  as  such  before  the  judge  of 
the  parish  in  which  he  maybe  appointed:  and  provided,  the  cer- 
tificate of  notice  of  protest  shall  state  by  whom  made  or  served. 

The  defendant,  at  the  trial  below,  objected  to  the  protest  which 


90  Carter  v.  Union  Bank.  [Tenn. 

was  offered  as  evidence,  which  objection  was  oyerroled  bj  the 
court,  and  the  eyidence  was  admitted.  The  jury  found  a  yerdict 
for  the  plaintiff,  and  the  defendant  appealed  to  this  court.  It  is 
now  insisted,  that  this  protest  is  not  evidence  of  the  presentment 
and  demand  of  the  bill,  because  it  states  that  the  demand  was 
made  by  the  deputy  of  the  notary.  It  is  certainly  true,  as  the 
general  rule,  that  a  foreign  bill  must  be  presented  by  the  notary 
in  person,  and  demand  of  payment  made  by  him,  and  that  the 
demand  by  his  deputy  is  not  sufficient.  But  it  is  seen,  that  the 
law  of  Louisiana,  where  this  bill  was  payable,  authorizes  the 
employment  of  a  deputy  in  this  service,  and  that  the  protest 
must  certify  by  whom  the  demand  was  made. 

In  Story  on  Bills  of  Exchange,  sec.  276,  treating  of  protests 
of  foreign  bills,  it  is  laid  down,  that  the  protest  **  should  be 
made  out  and  drawn  up  in  the  form  required  by  the  law  or 
usage  of  the  place  where  it  is  made,  and  that  so  essential  is  the 
production  of  the  protest,  that  it  can  not  be  supplied  by  mere 
proof  of  noting  for  non-acceptance,  and  a  subsequent  protest  for 
non-payment."  AndMr.  Chitty observes.  Chit.  Bills,  333,  '^when- 
ever notice  of  non-acceptance  of  a  foreign  bill  is  necessary,  a 
protest  must  also  "be  made,  which,  though  mere  matter  of  form, 
is  by  the  custom  of  merchants  indispensably  necessary,  and  can 
not  be  supplied  by  witnesses  or  oath  of  the  parly,  or  in  any 
other  way,  and,  as  it  is  said,  is  a  part  of  the  constitution  of  a 
foreign  bill  of  exchange."  The  mere  production  of  this  protest, 
in  the  case  of  a  bill  payable  and  protested  out  of  the  country, 
will  be  evidence  of  its  dishonor,  ^'  and  to  it  aD  foreign  courts 
give  credit."  And  at  page  456,  he  says:  "  With  respect  to  the 
protest,  it  should  always  be  made  according  to  the  law  of  the 
place  where  the  payment  ought  to  have  been  made,  though,  with 
regard  to  notice  of  dishonor,  it  must  be  given  to  the  drawer 
within  the  time,  and  according  to  the  law  of  the  place  where  the 
bill  was  drawn,  and  to  the  indorsers  according  to  the  law  of  the 
place  where  the  indorsements  were  made." 

These  authorities  settle  the  question,  and  establish  the  follow- 
ing propositions:  1.  That  a  protest  is  indispensable  to  the  dis- 
honor of  a  foreign  bill  of  exchange;  2.  That  the  protest  is  to 
be  made  according  to  the  law  of  the  place  where  the  bill  is  pay- 
able; 3.  That  the  protest  properly  authenticated  is  evidence  by 
its  mere  production,  of  the  presentment  and  demand,  in  all  for- 
eign courts,  where  the  dishonor  of  the  bill  is  required  to  be 
proved;  4.  That  no  other  evidence  of  the  factd  stated  in  the 
protest  is  competent.      The  protest  in  the  present  case,  was 
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made  according  to  the  law  of  Louisiana,  where  the  bill  was 
payable,  and,  therefore,  is  evidence  here  of  the  dishonor  of  the 
bill. 

It  is  objected  that  there  is  no  evidence  that  Memphis  was  the 
defendant's  place  of  residence.  It  appears,  that  annexed  to  the 
name  of  ihe  defendant  on  the  bill  is  added,  "  Memphis,  Ten- 
nessee." This  we  regard  as  part  of  his  indorsement,  and  aa 
sufficient  authority  to  authorize  the  holder  to  send  the  notice  to 
Memphis. 

Affirm  the  judgment. 

PBXBXimiSNT  AKD  DsKAND  B7  Notabt's  Gubbk,  VAUDiTr  OF:  Sea^iioito 
to  Dnpri  ▼.  Biehard^  43  Am.  Deo.  222. 

NiCBBSiTr  AND  SufFiULKNCT  OF  Protxst  IS  QKtTEBALt  See  Doto  to  Ihqifi 
T.  Riehardf  43  Am.  Dec.  216-224,  where  the  subjeot  is  disooased  at  length. 
The  principal  case  is  cited  in  Thompson  v.  Commarddl  Bank,  3  Coldw.  49^  to 
the  point  that  a  bill  drawn  in  one  state  upon  a  person  in  another,  is  a  foreign 
hQl,  and  protest  must  be  made  aooording  to  the  law  of  the  place  where  it  is 
payable;  in  Oardner  ▼.  Bank  qf  Tennesaeey  1  Swan,  422,  to  the  point  that  a 
foreign  bill  oan  only  be  dishonored  by  protest,  and  proof  tdmnde  of  the  faott 
teqnisite  to  the  vaUdity  of  the  protest  is  inadmissible. 


HoBD  V.  Baugh  et  al. 

[7  HlTMPHBKTB,  F76.] 

Loss  OF  AK  Unbboisisbxd  Deed  Ektitlss  thb  GaAMTxa  to  the  aid  ol 
chancery  to  have  it  vest  the  legal  title  in  him,  or  to  have  the  dead  set 
up  and  established,  as  in  all  other  cases  of  lost  deeds. 

Bill  by  Hord  against  the  heirs  of  Josiah  Baugh,  showing 
that  said  Baugh,  being  the  owner  of  a  tract  of  land,  conyeyed 
it  to  Thomas  H.  Fowlkes,  who  conveyed  to  plaintiff;  that  the 
deed  to  Fowlkes  was  lost  before  recording;  that  complainant 
was  in  possession  at  the  filing  of  the  bill.  The  bill  prayed  for 
general  relief,  and  also  that  the  said  deed  be  set  up,  and  that 
the  title  to  the  land  be  divested  out  of  the  heirs  of  Baugh,  etc. 
Defendants  admitted  all  the  charges  of  the  bill,  and  submitted 
to  such  decree  as  the  court  should  think  proper.  Bill  dismissed. 
Complainant  appealed. 

J,  O.  Hwmphreys^  lot  the  complainant. 

PaiiUo  and  Pearce^  lot  the  defendants. 

» 

By  Court,  Tublet,  J.  This  bill,  filed  by  complainant,  asking 
the  aid  of  a  court  of  chancery  to  set  up  a  deed  of  bargain  and 
ttle  for  a  tract  of  land,  which  was  lost  and  destroyed  before 
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regiBtratioDy  the  bargainor  having  departed  this  life  withoat 
executing  another.  The  representatiyes  of  the  bargainor  do  not 
resist  the  relief  sought,  but  the  chancellor  dismissed  the  bill, 
upon  the  ground  that  the  bargainor  having  once  conveyed  the 
land,  had  parted  with  all  his  interest  therein,  and  that  the  court 
had  no  jurisdiction  of  such  case.  In  this  we  think  the  chan- 
cellor erred.  The  loss  of  the  deed  is  a  casualty  seriouslj  en- 
dangering the  complainant's  title,  as  he  can  maintain  no  action 
of  ejectment  without  it.  He  then  certainly  must  have  a  right  to 
ask  the  aid  of  a  court  of  chancery  in  his  case,  either  by  Ittving 
the  legal  title  vested  in  him  as  against  the  bargainor  and  his 
representatives,  or  by  having  the  deed  set  up  and  established  as 
in  all  other  cases  of  lost  deeds.  The  complainant  may  have  his 
decree  for  either  or  both  of  these 


Equitt  has  JuBiSDicnoN  TO  CoMFEL  ORIGINAL  Gbantobs  to  cou^ate  deeds 
of  confirmation,  where  the  original  parties  through  whom  the  comphunaat 
claime  tiUe,  have  lost  or  failed  to  register  their  deeds;  and  it  will  i^iteifere  to 
remove  difficulties  in  land  titles  when  a  party  can  not  readily  proccied  at  law, 
when  the  conveyances  are  lost  or  in  the  hands  of  the  opposite  parfy,  or  when 
the  parties  are  numerous  and  the  proof  hard  of  access;  and  generally  to  re- 
move incumbrances  and  claims  calculated  to  disturb  the  possaesion  of  the 
complainant  and  to  lessen  the  value  of  his  estate:  BUgh€%  Htin  ▼.  Soafa,  17 
Am.  Deo.  130. 


CASES 


IN   THE 


SUPREME  COURT 


or 


TEXAS. 


GooEE  V.  Grawfobd. 

[1  Tbxas,  9.] 

ArwEAL  BoRB,  Pbopbblt  Signed  and  Sealed,  and  Duly  Attirkd,  i«  Talid 
against  the  sureties  notwithstanding  the  omission  to  insert  their  names 
in  the  body  of  the  instrument. 

JuDOMJBNT  UPON  A  DsMURRER  should  be  regpondeol  outUr. 

GOUST  CAN    NOT   JUDICIALLY    KnOW  THE  RaTB    OP   InTERBST  IN    AnOTHUI 

Stats,  nntil  it  has  been  ascertained,  as  any  other  fact,  by  the  finding  of  a 
Jnry. 
Vdial  Judgment  should  kot  be  Given  in  an  AcnoN  upon  a  Note,  made 
in  another  state,  until  the  rate  of  interest  in  such  state  lias  been  asosr- 
tained  by  a  Jury. 

Action  on  a  promissory  note.  The  opinion  snffioiently  statas 
the  case. 

FrarUdiny  for  the  appellant. 

Henderson  and  Webb,  for  the  appellee. 

By  Court,  Lifsoomb,  J.  A  preliminary  question  was  pre- 
sented in  this  case,  upon  a  motion  to  dismiss  the  cause  from 
the  docket  for  want  of  an  appeal  bond.  On  inspection,  we  find 
that  the  bond  is  properly  signed  and  sealed  and  duly  attested. 
The  objection  taken  is  to  the  omission  of  the  names  of  the  secu- 
rities in  the  body  of  the  instrument.  We  believe  the  objection 
is  not  well  founded,  and  that  the  bond  is  valid  against  the 
securities,  notwithstanding  the  omission  to  insert  their  names  in 
the  body  of  the  instrument — their  names  being  subscribed  by 
them  make«  it  binding — the  motion  to  diflmiss  was  therefore 

9S 
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overraled.  The  points  presented  in  the  apx>ellant'8  biief  hare 
not  been  argued.  We  will  examine  two  of  them,  on  which  the 
court  below  is  supposed  to  have  erred  in  its  decision. 

We  find  from  the  record  before  us  that  the  petition  com- 
mences: ''  The  petition  of  Alexander  C.  Crawford,  of  the  county 
aforesaid,  against  William  M.  Cooke  and  Gabriel  Cooke,  mer- 
chants and  partners,  formerly  of  Nashyille,  Tennessee,  United 
States  of  America,  doing  business  under  the  firm  and  style  of 
William  M.  Cooke  &  Co.,  and  said  Cooke  is  now  a  resident  of 
the  county  of  Harrisburg  aforesaid."  The  petition  then  pro- 
ceeds to  set  out,  that  in  the  city  of  Philadelphia,  the  note  was 
given,  now  sued  on,  and  after  setting  it  out  in  its  terms,  signed 
"  Wm.  M.  Cooke  &  Co.,"  prays  that  citation  may  issue  to  them, 
and  that  judgment  may  be  given  against  them — ^keeping  up  the 
plural  throughout  the  whole  of  the  substantial  part  of  the  peti- 
tion. The  writ  was  sued  out  against  William  M.  Cooke  alone, 
and  service  was  made  alone  on  him.  The  counsel  for  the  de- 
fendant filed  exceptions  to  the  proceedings,  on  account  of  the 
variance  between  the  petition  and  the  writ.  These  exceptions 
seem  to  have  been  treated  by  the  court  as  a  demurrer,  and  were 
overruled,  and  final  judgment  given  for  the  plaintiff  below,  for 
his  debt  and  damages,  although  the  defendant  asked  leave  to 
set  aside  the  judgment,  and  sustained  his  application  by  an  affi- 
davit. The  decision  of  the  judge  on  the  demurrer,  his  judg- 
ment and  refusal  to  set  it  aside,  are  all  presented  to  our  consid- 
eration by  a  bill  of  exceptions.  That  the  variance  pointed  oat 
by  the  special  demurrer  was  an  objection,  well  taken,  to  the 
regularity  of  the  proceedings,  we  believe  can  not  admit  of  a 
doubt.  It  is  true,  it  was  an  error  of  that  character  that  could 
be  amended,  and  the  province  of  the  demurrer  was  to  point  out 
the  defect,  so  that  it  could  be  amended.  The  cases  to  which 
our  attention  has  been  called  by  the  appellee's  counsel  from  the 
Alabama  reports,  can  not  control  the  question  before  us;  it  is 
true  that  they  show  the  rule  in  Alabama  to  be,  that  service  on 
one  member  of  the  firm  is  service  on  all,  but  this  was  by  the 
force  of  a  statute.  But  even  if  the  exceptions  had  not  been  well 
taken,  it  seems  to  us  that  the  judgment  on  the  demurrer  should 
have  been  respondeat  ouster.  There  has  been  for  some  years 
past  a  decided  tendency  in  courts  of  common  law,  where  the 
boundaries  between  law  and  equity  have  been  kept  as  dis- 
tinct as  possible,  to  treat  a  demurrer  at  law  as  it  is  treated  in 
chancery,  only  as  an  appeal  to  the  court,  whether  the  party 
should  answer  or  not.     There  is  with  us.  in  our  blended  system 
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of  practice,  much  stronger  inducement  to  put  them  on  this  foot- 
ing. The  court  below  is  believed  to  have  also  erred  in  giving 
final  judgment  without  the  intervention  of  a  juiy. 

In  the  case  of  Evff  v.  Folger,  Lamb  &  Co.,  Dallam's  Dig. 
Law  of  Tex.  530,  decided  in  the  supreme  court  of  the  republic, 
the  note  sued  on  was  given  in  New  York — so  found  by  the  spe- 
cial verdict  of  a  jury — ^but  the  jury  did  not  say  what  was  the 
interest  in  New  York,  the  judgment  was  rendered  for  the  debt, 
and  five  per  cent,  interest,  being  the  interest  of  the  court.  It 
was  reversed  on  error  because  the  court  could  not  judicially 
know  the  interest  of  another  country  until  it  had  been  ascer- 
tained as  any  other  fact,  by  the  finding  of  a  juiy.  In  the  case 
before  us  the  note  sued  on  was  made  in  Philadelphia,  yet  the 
court,  without  the  finding  of  a  jury,  gave  final  judgment.  If 
{here  had  been  no  other  error  than  the  one  just  pointed  out,  we 
should  be  compelled  to  reverse  the  judgment  and  remand  to  the 
court  below;  but  as  we  believe  the  court  also  erred  in  its  judg- 
ment on  the  demurrer,  we  shall  reverse  the  judgment  and  the 
proceedings  in  the  court  below  to  the  petition. 


Thb  Obligobs'  Names  Nbed  not  Affbar  i-s  the  Bond;  it  ia  onffioient 
if  they  are  affixed  to  the  instrament:  PeqtuiwkeU  Bridge  v.  Mather,  26  Am. 
Dec.  737. 

Intibkst  in  Another  STATB.~The  court  will  not  Judicially  notice  the 
rate  of  interest  in  another  state:  Burton  t.  Anderson,  1  Tex.  03;  IFTieeler  v. 
Pope,  5  Id.  262;  Able  v.  McMurray,  10  Id.  350;  the  last  citing  the  principal 
case.  In  the  absence  of  ayerraent  and  proof  of  the  foreign  rate  of  interest* 
none  can  be  allowed:  WJteeler  v.  Pope,  stipro.  The  principal  case  is  distia* 
goiahed  in  BaUeif  ▼.  ffeald,  17  Id.  104. 


Thompson  v.  Gakfwbiqht. 

[1  Tkxas,  87.] 

Lmal  Hoij>sr  ov  a  Note  beat  Maintain  an  AonoN  thereon,  although 
he  has  disposed  of  his  interest  in  it,  but  without  a  transfer. 

Naked  Fact  of  Plaintiff  not  being  Beal  Owner  of  a  Noti  is  not  a 
matter  of  defense,  either  in  bar  or  in  abatement. 

Gasbs  mat  Arise  in  Which  Maker  of  Note  mat  Show  that  plaintiff  Is 
not  the  actual  owner  of  the  note,  for  the  purpose  of  letting  in  any  de- 
fense arising  between  himself  and  the  actual  owner,  but  such  mattsn 
must  be  specially  pleaded  in  the  answer. 

BiAL  Pabtt  in  Intekest  must  Sue,  when  suit  is  brought  in  equity. 

Thb  opiiiion  states  the  facts. 
Ardrey  and  Payne,  for  the  appellant. 
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e/.  Webb,  for  the  appellee. 

By  Court,  LiPScoiiB,  J.  This  was  an  action  on  a  promissory 
note  by  the  payee  against  the  maker.  The  only  question  worthy 
of  consideration,  is  presented  by  the  bill  of  exceptions.  The  ap- 
pellant, ia  the  court  below,  answered  fully  negativing  the  plaint- 
iflTs  petition,  the  answer  corresponding  with  the  general  issue  in 
its  effects,  according  to  the  common  law  rules  of  pleading.  After 
the  plaintiff*  had  closed  his  testimony,  the  defendant  offered  to 
prove  that  the  plaintiff  in  the  action  was  not  the  owner  of  the 
note  sued  on;  but  his  testimony  was  rejected  by  the  judge,  to 
which  the  defendant  excepted.  There  is  no  doubt,  where  the 
payee  of  a  note  has  disposed  of  his  interest  in  it  without  a  trans- 
fer, and  still  holds  possession,  that  a  case  might  occur,  in  which 
the  maker  ought  to  be  allowed  to  prove  the  fact,  for  the  purpose 
of  letting  in  any  defense  arising  between  himself  and  the  person 
having  the  beneficial  interest  in  the  note;  and  under  our  system 
of  jurisprudence,  defenses  of  that  character  could  be  made  avail- 
able in  an  action  like  the  one  under  consideration;  not,  however, 
by  a  plea  in  abatement,  but  by  setting  up  such  matter  of  defense 
specially  in  the  answer.  The  mere  naked  fact  of  the  plaintiff 
not  being  the  real  owner  of  the  note,  would  uot  be  matter  of 
defense,  cither  in  bar  or  in  abatement.  It  not  unfrequently  hap- 
pens in  the  course  of  business,  that  a  suit  at  law  is  brought  by 
the  legal  holder,  when  the  interest  is  in  another;  and  this  prac- 
tice is  not  repugnant  to  the  rules  of  law.  In  equity,  however, 
the  real  party  in  interest  must  sue. 

This  doctrine  is  acknowledged  by  Chancellor  Walworth,  in 
Oarr  v.  Gomez,  9  Wend.  G53.  He  says  that,  **  it  frequently 
happens  that  a  person  is  the  lawful  holder  of  negotiable  paper 
as  the  mere  naked  trustee  of  another,  and  for  the  piu'pose  of  col- 
lecting the  same  in  his  own  name  for  the  benefit  of  the  real 
owner;  and  if  a  suit  at  law  is  brought  in  the  name  of  such 
holder,  the  defendant  can  not  object  that  the  plaintiff  is  not  the 
real  owner.  In  such  cases,  if  the  holder  of  a  note  or  bill  is  dis- 
charged under  the  insolvent  act,  no  interest  or  right  in  the 
securities  passes  to  liis  assignees,  and  the  holder  may  continue 
an  action  at  law  previously  commenced  for  the  recovery  thereof 
in  his  own  name,  or  bring  a  new  suit,  without  reference  to  the 
assignees."  The  tnie  and  real  owner  of  the  note  sued  on  in  the 
case  under  consideration,  could  not  have  l>een  a  material  in- 
quiry. The  note  itself  showed  the  right  of  the  plaintiff  to  sue 
at  idW;  and  the  inquiry  whether  there  was  an  equitable  owner, 
aside  from  o    behind  the  legal  ownership,  was  not  essential  to 
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the  rights  of  the  defendant,  unless  there  was  matter  of  defense 
growing  up  between  him  and  such  equitable  owner.  The  judg- 
ment against  him  would  be  a  complete  bar  to  another  action,  on 
the  same  note.  The  inquiry,  who  was  the  real  owner,  could 
only  have  been  a  matter  of  idle  curiosity.  Because,  then,  the 
evidence  offered  in  the  cout  below  and  overruled  by  the  judge, 
was  not  pertinent  to  the  issue,  it  was  properly  rejected. 
The  judgment  is  therefore  affirmed. 

Party  hayinq  No  Iktxkest  in  Bill  can  not  Sttb  thbbbon,  bat 
of  the  bill,  unless  mala  fide,  is  sufficient  evidenoe  of  title  to  maintain  the 
tion  where  the  bill  is  either  payable  to  bearer,  or  payable  to  order,  and  in- 
dorsed in  blank;  for  in  the  latter  case  the  holder  may  at  the  trial  fill  np  the 
Indorsement  to  himself:  WMttford  v.  Burekmyer,  39  Am.  Deo.  641;  so  an 
agent  may  sne  in  his  own  name  on  a  note  indorsed  in  blank:  Pearee  v.  Augtin^ 
M  Id.  623. 

Thb  principal  case  is  cited  to  the  point,  that  the  person  in  whom  the 
legal  title  to  the  note  is  may  maintain  the  action  upon  it,  although  the  equi- 
table ownership  is  in  another,  in  McMiUan  ▼.  Onifi,  2  Tex.  308;  Knight  t. 
EoOoman^  6  Id.  162;  BtUler  v.  Rcberimm,  11  Id.  143;  Dt  Oordom  ▼.  Ateki^ 
mm,  13  Id.  372;  Mtider  ▼.  Duval,  28  Id.  624. 


DUKMAN  V.   StBOTHER. 

[1  Tkzas,  89.] 

Webbs  Obuoation  is  Made  Payable  in  Specific  Abtiglib  <m  a  oertaia 
day,  no  demand  is  necessary  on  the  part  of  the  obligee.  If  the  obligor 
fail  to  pay  in  the  articles  at  the  time  named,  he  renders  himself  liable  to 
pay  in  money. 

Wagbbs  on  Hobsb-kages  abb  not  Illegal  in  Tbxas,  and  may  be  vtwvw 
ered  in  an  action  at  law. 

Tbb  facts  are  sufficiently  stated  in  the  opinion. 

Henderson,  for  the  appellant. 

Bwcldeyy  for  the  appellee. 

By  Court,  Hemphill,  C.  J.  This  suit  'was  brought  on  a  writ- 
ten agreement,  which  was  expressed  in  the  following  terms: 

"  Houston,  Not.  23,  1840. 
"  For  value  received,  I  promise  to  pay  Walter  Strother  or  or- 
der, twenty  good  cows  and  calves,  on  or  before  the  first  day  of 
April,  1841.  (Signed)  Robert  Dunman." 

The  petition  alleges  the  riefusal  of  the  said  Dunman  to  pay» 
although  thereto  often  requested,  and  judgment  is  prayed  for 
the  value  of  the  cattle.  A  want  of  consideration  is  pleaded  by 
the  defendant,  and  it  is  admitted  by  the  plaintiff,  in  answer  to 
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an  interrogatory  by  the  adyerae  party,  that  tbe  note  was  won 
upon  a  horse-race.  Eyidenoe  was  introduced  to  proTe  the  value 
of  the  cattle,  and  the  juiy  found  for  the  plaintiff  the  sum  of  two 
hundred  and  forty  dollars.  The  court  charged  that  money  won 
upon  a  horse-race  was  recoyerable;  and  exception  thereunto  was 
taken  by  the  defendant. 

The  appellant  assigned  for  error:  1.  There  was  no  demand 
proYen,  and  the  action  being  for  spedfio  property,  it  was  neoes- 
sary  that  a  demand  should  be  made  and  proven,  to  warrant 
the  finding  of  a  juiy.  Had  the  defendant,  at  the  trial,  been  of 
the  opinion  that  the  case  was  not  duly  proven,  he  should  have  re- 
quested instructions  to  the  jury  to  that  effect,  and  should  have 
presented  in  writing,  to  the  judge,  such  charge  or  charges  as  he 
wished  given  to  the  jury,  and  the  refusal  of  the  judge  to  deliver 
any  portion  of  these  charges,  would  have  been  a  proper  subject 
for  review  in  this  court,  or  a  motion  for  a  new  trial  might  have 
been  made.  This  would  have  been  the  more  correct  practice; 
but  waiving  the  exception  that  has  been  made  to  the  considera- 
tion  of  this  ground  of  error,  here  it  can  not  be  made  available 
to  the  appellant.  The  property  was  not  to  be  delivered  on  de- 
mand, but  payable  on  or  before  a  certain  day  named  in  the  in- 
strument. Under  the  terms  of  the  agreement,  no  demand  was 
necessary  on  the  part  of  the  creditor.  The  contract  specifies 
the  time  at  which  the  obligation  is  to  be  discharged,  and  it  was 
the  duty  of  the  payor  to  have  delivered  the  cattle  at  that  period. 
His  failure  to  do  so  deprived  him  of  the  benefit  of  discharging 
his  contract  specifically,  and  rendered  him  liable  to  pay  the  value 
of  the  property  in  money:  See  Hardin  v.  Titus,  Dallam's  Dig.  L. 
of  Tex.  623;  Bu;by  y.  Whitney,  5  Greenl.  192. 

2.  The  charge  of  the  judge,  that  money  won  on  a  horse-race 
may  be  recovered,  is  objected  to  as  erroneous.  The  instrument 
of  writing  on  which  the  action  is  founded,  was  executed  after 
the  introduction  of  the  common  law,  and  must  be  tested  by  its 
principles.  Under  that  system,  wagers,  in  general,  were  not 
unlawful  contmcts,  and  might  be  sustained  in  courts  of  justice. 
In  Da  Costa  v.  Jones,  Cowp.  729,  it  is  laid  down  '*  that  indiffer- 
ent wagers  upon  indifferent  matters,  without  interest  to  either 
of  the  parties,  are  allowed  by  the  law  of  this  country,  so  far  as 
they  have  not  been  restrained  by  particular  acts  of  parliament; 
and  the  restraints  imposed  on  particular  cases  support  the  gen- 
eral rule — whether  it  would  not  have  been  better  policy  to  have 
treated  all  wagers,  originally,  as  gaming  contracts,  it  is  how  too 
late  to  discuss.     They  have  too  long  and  too  often  been  heU 
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good  and  Talid  contracts."  The  subject  of  wagers  is  folly  dis- 
cnssed  in  this,  and  cases  to  be  found  in  the  term  reports,  and  it 
may  now  be  regarded  as  settled  law,  that  wagers  are  only  illegal 
when  they  are  prohibited  by  statute,  or  when  they  would  be  an 
inducement  to  a  breach  of  the  peace,  or  to  immorality,  or  when 
they  militate  against  public  policy,  or  against  decency,  or  tend 
to  affect  the  pfuiicular  interest  of  individuals:  See  Da  Costa  y. 
Jones,  supra;  ARen  y.  ffeam,  1  T.  B.  56-60;  Oood  y.  EUwU, 
8  Id.  693;  Aiherfold  y.  Beard,  2  Id.  610. 

This  definition  is  vague,  and  leaves  frequently  abundant  room 
for  doubt,  as  to  whether  a  particular  wager  be  within  its  limita- 
tions  or  not.  In  the  case  of  Chod  v.  EUioU,  above  referred  to, 
it  was  decided  that  a  wager  that  A.  had  purchased  a  wagon  of 
B.y  was  not  void  at  common  law;  but  the  dissenting  opinion  of 
Mr.  Justice  Buller  was  a  luminous  argument  to  prove  that  such  a 
wager  was  embraced  within  the  last  branch  of  the  definition,  and 
that  in  the  decision  of  the  wager,  evidence  might  be  introduced 
tending  to  the  disgrace  of  the  character  of  A.,  the  purchaser. 
But  no  difficulty  of  that  character  occurs  in  the  decision  of  the 
present  question. 

The  several  statutes  of  Charles,  of  Anne,  and  of  George  11. ,  by 
which  wagers  on  horse-racing  in  England  are  placed  under  certain 
restrictions,  have  not  been  introduced  into  this  country.  Wagers 
on  horse-racing  were  always  held  in  England  to  be  recoverable 
at  common  law;  and  now,  when  made  in  conformity  vdth  the 
provisions  of  the  above  statutes,  they  are  considered  valid  con- 
tracts. There  is  no  statute  in  this  country  forbidding  wagers  on 
horse-races,  and  the  legality  of  the  same  being  recognized  by  the 
common  law,  we  are  of  opinion  that  the  judge  did  not  err  in  tha 
charge  which  has  been  made  the  ground  of  exception:  See  Has- 
kei  V.  Woolan,  1  Nott&  M.  180;  AJtchMm  v.  Oee,  4  McCord,  211; 
Blaxkm  v.  Pye,  2  Wils.  309. 

It  is  ordered  that  the  judgment  of  the  court  below  be  affirmed. 

Wheblkb,  J.,  absent. 

KoTi  Patablb  IK  Cattls  Bboohxs  Patablb  nr  Cash  titer  deiaalt:  Van- 
hoomr  ▼.  Logan,  38  Am.  Deo.  90.  An  agreement  to  pay  in  speoifio  articles,  if 
not  diacharged  at  the  maturity  of  the  obligation,  may  be  treated  by  the  obligee 
aa  an  agreement  to  pay  in  cash:  Waimoright  v.  Straw,  40  Id.  675.  See  alaOk 
Roberta  ▼.  BeaUy^  21  Id.  410,  and  note,  where  the  eabject  ia  discuased. 

Waosbs,  Validitt  o#:  See  caaea  collected  in  notes  to  EdgtU  v.  McLaugK" 
Urn,  36  Am.  Dec  214;  RiuM  v.  Pyland,  Id.  307;  Jeffrey  v,  F%eklin,  Id.  456| 
Stacy  V.  Foes,  Id.  755. 

Bond  Qivkk  fob  Monsy  Won  at  Hobsb-Racino,  to  seoore  a  forfeitare  for 
failnx«  to  ran  a  horae-race,  ia  Toid  in  Miaaoori:  ShropMrt  ▼•  Glaeeoeik,  81  Am. 
Dee.  189. 
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SUTHEBIiAND  £T  AL.  V.  De  LeON. 

[1  TxXAfl,  280.] 

Rbgula&itt  of  Judom ent  not  Absoltttelt  Void,  can  not  be  qnettioiied  in 
a  collateral  inqairy;  until  reversed  on  appeal,  if  voidable,  it  is  f«f 
ac{judiccUa, 

PftEAMBLB  or  AN  AoT. — If  the  enacting  part  of  a  statute  is  ambignons,  resort 
may  be  had  to  the  preamble  for  the  purpose  of  arriving  at  the  tme  object 
intended;  but  resort  can  not  be  had  to  tiie  preamble  to  control  the  mean- 
ing  of  the  clear  language  of  the  act. 

Bulb,  in  Constbuino  Statutes,  is  to  Giyv  that  OovsTRucnoN  which  wiD 
sustain  and  not  render  them  unconstitutional,  if  it  can  be  done  without 
subverting  the  obvious  meaning  of  the  language  used. 

ODJHrriTUTiON  PBOHiBiTiNa  * '  Rbtrospbctiyb  Laws"  Means  Laws  giving  a 
right  where  none  before  existed,  and  by  relation  back  to  give  the  parfy 
the  benefib  of  it;  if,  however,  the  right  already  existed,  the  legislators 
may  devise  and  provide  an  additional  or  cumulative  remedy. 

Bitbnth  Section  of  Act  of  Ck>NGREss  of  Texas  of  December  22, 1836,  re- 
fers to  such  process  as  may  be  issued  from  the  district  oourt  in  the  ordi- 
nary suits  of  that  court,  and  not  to  such  process  as  the  judge  had  basB 
required  to  issue  himself. 

▲or  OF  December  18,  1837,  of  Congress  of  Texas  authorizing  the  judge 
to  issue  an  attachment  against  the  property  of  a  non-resident,  upon  an 
affidavit  showing  that  the  defendant  is  a  non-resident,  and  the  value  of 
his  property,  provides  for  a  proceeding  strictly  t»  rem^  and  the  court  ac- 
quires jurisdiction  of  the  subject-matter  as  soon  as  the  sheriff  has  returned 
the  attachment  levied. 

Trespass  to  try  title.  Plaintiff  claimed  the  land  by  virtae  of 
two  deeds  from  the  Mexican  authorities,  and  proved  the  land 
had  been  occupied  by  him  as  a  rancho  from  1826  to  1836^  when 
be  and  his  family,  in  common  with  all  other  families,  were  or- 
dered to  leave  by  General  Busk.  Defendants  claimed  under 
sheriff's  deed.  Verdict  and  judgment  for  plaintiff.  Defendants 
appealed.    The  opinion  sufficiently  states  the  other  &ct8. 

/.  W.  Bdbvnson  and  Howard^  for  the  appellants. 

Denison  and  Webby  for  the  appellee. 

By  Court,  Lipsoomb,  J.  This  cause  comes  before  us  on  an 
appeal  from  the  district  court  for  the  county  of  Victoria.  The 
action  was  brought  by  the  appellee  against  the  appellant  to  re- 
cover land.  The  facts  of  the  case,  so  far  as  they  are  thought 
material  to  be  noticed,  are  these.  Sutherland  and  Menifee  sued 
out  an  attachment,  called  in  common  law  parlance,  an  original 
attachment,  against  the  appellees,  to  recover  the  value  of  goods 
wrongfully  taken  and  carried  away  from  them  by  the  appellant. 
It  is  said  the  attachment  was  sued  out  imder  the  act  of  congress 
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of  the  eighteenth  of  December,  1837.  It  was  issued  by  the 
judge  of  the  district  court,  his  own  name  being  thereunto  sub- 
scribed, on  the  petition  of  the  plaintiffs.  It  was  directed  to  the 
sheriff  of  the  county,  and  returned  "  levied  on  four  leagues  of 
land,"  and  such  proceedings  were  had,  that  the  plaintiffs  in  the 
suit  had  judgment  and  execution  in  their  favor.  The  sheriff 
under  the  execution,  sold  a  portion  of  the  land  levied  on,  and 
Sutherland,  one  of  the  plaintiffs  in  the  attachment,  and  who  is 
also  one  of  the  appellants  in  this  court,  became  the  purchaser, 
and  received  title  from  the  sheriff  for  the  land  that  is  the  subject 
of  controversy  in  this  suit.  On  the  trial,  the  sheriffs  title  was 
offered  by  the  appellants  in  the  defense,  and  was  ruled  out  by 
the  court;  and  in  this,  it  is  contended  by  the  appellants,  the 
court  erred. 

Several  objections  were  taken  to  the  sheriffs  deed,  all  based 
on  the  Bupx>osed  nullity  of  the  judgment  on  the  attachment; 
and  it  seems  to  be  admitted  by  the  appellee,  that,  if  that  judg- 
ment is  not  absolutely  void)  its'.regulanty;oau.not  be  questioned 
in  a  collateral  inquiry;  that  if  it  da  xr^eieiy  \oidarble>  tedr  j^ould 
be  reversed  for  error,  on  apx>eal,  yet  so  long  as  it*  remains  *un- 
reversed,  it  can  not  be  questioned.  It  is  res  adjudicata.  But 
it  is  contended,  that  the  judgment  is  void,  because  the  act  of 
congress  under  which  the  attachment  was  sued  out,  is  uncon- 
stitutional. 

The  first  objection  we  shall  notice  to  the  constitutionality  of 
the  act  of  congress,  is,  that  it  is  partial  in  its  operation,  and 
designed  to  operate  on  Mexicans  alone,  a  class  of  our  citizens 
entitled  to  equal  privileges  with  all  others.  The  authorities 
referred  to,  and  particularly  that  in  Bank  of  the  State  v.  Cooper, 
2  Yerg.  599,  would  certainly  sustain  the  position  assumed,  if 
the  premises  were  admitted,  that  it  applied  to  our  Mexican 
citizens  alone.  But  we  will  inquire  if  this  is  a  fair  construction 
of  the  act  of  congress  of  the  eighteenth  of  December,  1837.  We 
will  here  insert  the  whole  of  that  act;  it  is  in  the  following 
words: 

**  Whereas  many  Mexicans  residing  upon  our  frontier  stole 
and  drove  off  large  herds  of  cattle,  and  took  and  carried  off 
other  property  belonging  to  the  citizens  of  the  republic:  and 
whereas  those  Mexicans  have  abandoned  the  countiy  and  re- 
moved beyond  the  Bio  Grande,  so  that  persons  from  whom  they 
have  taken  property  are  wholly  without  remedy. 

''  Sec.  1.  Be  it  therefore  enacted,  by  the  senate  and  house  of 
lepresentatives  of  the  republic  of  Texas  in  congress  assembled. 
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that  in  all  cases  it  shall  be  lawful  for  any  person  from  whom 
property  was  wrongfully  taken,  to  sue  out  an  attachment  upon 
filing  an  affidavit  stating  to  the  best  of  his  or  her  belief,  the 
value  of  such  property;  and  to  the  best  of  his  or  her  belief,  that 
the  same  was  taken  by  the  person  against  whom  the  attachment 
is  prayed;  and  that  the  said  party  resides  out  of  the  jurisdic- 
tion of  the  court,  so  that  an  action  can  not  be  prosecuted  against 
them;  which  said  attachment  may  be  levied  by  the  sheriff  of  the 
proper  county,  upon  property,  both  real  and  personal,  of  the 
defendant. 

'*  Sec.  2.  Be  it  further  enacted,  that  upon  the  return  of  such 
attachment,  the  court  shall  proceed  to  the  trial  of  such  cause, 
and  judgment  and  execution  as  in  other  oases  provided  for  by 
law." 

If  the  preamble  vras  substantially  carried  into  the  enacting 
part  of  the  statute,  and  we  should  construe  it  to  mean  Mexican 
citizens  of  Texas,  the  objection  made  by  the  appellee  would  be 
presented.  ^  But  eye.n  if  the  langu&ge  of  the  preamble  was  in 
the  UQ(^  of  the  act  oLtt^  the  ena<5ting  clause,  the  more  reason- 
-able"  donstruction  would  be  to  refer  it  to  such  Mexicans  as  ad- 
hered to  the  enemy.  We  vnll  not  say  that  it  was  not  competent 
for  the  legislature  to  provide  a  remedy  for  its  citizens  who  had 
claims  for  property  taken  by  Mexicans,  so  running  away,  and 
adhering  to  the  enemy,  and  who  had  left  property  in  the  coun- 
try. It  seems  to  us  that  it  wotdd  have  been  within  the  powers 
of  congress  to  have  appropriated  such  property  to  public  use, 
and  why  not  to  the  payment  of  the  just  demands  of  our  citizens, 
without  violating  any  privilege  of  the  jtis  belli :  would  it  not  in 
fact  be  applying  it  to  public  use  ?  There  is  a  moral  obligation 
on  the  part  of  the  government  to  protect  the  citizen:  it  is  one 
of  the  conditions  on  which  his  submission  to,  and  support  of 
the  government  is  based;  and  the  citizen  has  an  equitable  claim 
on  his  government,  to  compensation,  for  spoliation  committed 
on  him  by  the  public  enemy.  Again,  confiscation  of  property 
for  political  offenses,  does  not  find  much  favor  in  modern  times; 
it  is  supposed  by  many  to  belong  to  a  less  enlightened  age;  but 
surely,  courtesy  for  an  enemy  ought  not  to  be  carried  so  far  as 
to  place  his  property  in  a  better  condition,  than  that  of  an  alien 
friend,  who  resides  beyond  the  jurisdiction  of  the  court. 

But  the  construction  of  the  act  of  congress  contended  for  ia 
not  correct.  The  preamble  is  no  part  of  the  act.  If  the  enact- 
ing part  was  ambiguous,  as  to  the  meaning  of  the  law-maker,  it 
would  be  proper  to  resort  to  the  preamble  for  the  purpose  of 
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arriTlng^  at  the  trae  object  intended.  But  we  can  never  resort 
to  the  preamble,  to  control  the  meaning  of  the  clear  language 
of  the  statute,  folloTnng  tile  enacting  clause.  The  body  of  the 
act  makes  the  remedy  general  against  all  persons  who  had 
wrongfully  taken  away  property.  The  preamble  only  suggests 
that  these  Mexican  robberies  had  awakened  the  legislature  to  the 
necessity  of  providing  a  remedy;  as  one  or  more  acts  of  outrage 
would  be  the  inducement  to  providing  for  another  penalty,  or 
mode  of  trial.  Again,  we  know  no  rule  of  law  that  would  au- 
thorize us  to  say,  that  an  act  of  the  legislature  is  unconstitu- 
tional, unless  it  be  clearly  so;  and  it  certainly  would  be  a  great 
abuse  of  judicial  power  to  invoke  the  aid  of  the  preamble  to 
render  it  unconstitutional,  when  without  such  aid  there  could 
be  no  such  objection.  The  rule  is  to  give  it  that  construction, 
that  will  sustain  and  not  destroy  it,  if  it  can  be  done  without 
subverting  the  obvious  meaning  of  the  language  used. 

It  is  further  urged  that  the  act  is  unconstitutional,  because  it 
gives  a  remedy  by  civil  process  for  a  felony;  and  further,  that 
it  gives  a  remedy  where  there  was  none  before,  and  is  therefore 
retrospective.  We  believe  that  neither  of  these  conclusions  can 
be  deduced  by  fair  construction  from  the  language  of  the  act. 
In  no  part  of  the  body  of  the  act,  is  there  any  reference  to  steal- 
ing eo  nomine;  but  it  gives  a  remedy  for  the  wrongfully  taking 
away  property.  We  surely  will  not  be  required,  when  the  law 
uses  the  term  wrongful,  to  say  felony  is  meant,  and  that  too  a 
felony  of  so  high  a  grade  as  to  work  a  forfeiture;  for  that  class 
alone  wotdd  merge  the  civil  remedy;  such  a  construction  would 
be  a  perversion  of  the  ordinary  meaning  of  words.  It  was  ad- 
mitted by  the  counsel  for  the  apx>ellee,  that  it  was  perfectly 
competent  to  change  the  remedy,  or  to  give  an  additional  one; 
but  that  to  give  one  where  none  before  existed  would  be  retro- 
spective, and  prohibited  by  the  constitution  of  Texas.  An  e» 
post  facto  law  has  been  usually  held  to  apply  to  criminal  pro- 
ceedings only;  and  its  judicial  interpretation  is,  the  making  an 
act,  not  against  law,  at  the  time  it  was  done,  punishable.  It 
has  never  been  contended  that  process  for  punishing  an  offender, 
or  bringing  him  to  trial  for  an  offense  clearly  known  to  the  law, 
can  not  be  changed  or  modified.  By  analogy  retrospection, 
within  the  meaning  of  the  constitution,  would  be  to  give  a  right 
where  none  before  existed,  and  by  relation  back,  to  give  the 
party  the  benefit  of  it;  if  however,  the  right  already  existed,  it 
would  be  in  the  power  of  the  legislature  to  devise  and  provide  a 
remedy.     This  seems  to  be  a  fair  construction  of  that  part  of 
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the  constitution  that  prohibits  the  passage  of  retrospective  laws, 
if  a|.plicable  to  civil  cases.  If  this  should  not  be  correct,  it  is 
pretty  clear  that  the  act  of  congress  under  consideration,  does 
not  give  a  remedy  where  there  was  none  before.  In  argument 
it  was  contended  that  there  was  no  remedy  in  the  case  presented, 
for  the  wrongfully  taking  away  the  goods  of  Menifee  and  Suth- 
erland, imtil  it  was  provided  for  by  the  act  of  1837.  This  argu- 
ment is  not  well  founded;  the  law  is  believed  to  be  otherwise. 
When  goods  have  been  wrongfully  taken  and  carried  away, 
making  the  taker  a  tort  feasant  ^  the  tort  may  be  waived,  and  suit 
sustained  for  the  value  of  the  goods.  This  could  have  been  done 
by  the  plaintiff  in  the  attachment  under  the  laws  as  they  were 
in  force,  before  the  act  of  1837;  De  Leon  could  have  been  sued 
for  the  value  of  the  goods^  if  he  could  have  been  found,  in  an 
ordinary  action,  and  by  the  appointment  of  a  curator  if  absent 
The  act  then  did  not  give  a  right  or  a  remedy,  where  none  ex- 
isted before;  it  only  gave  an  additional  or  cumulative  remedy* 

Another  ground  taken  by  the  counsel  for  the  appellee  is,  that 
if  the  act  under  which  the  attachment  was  sued  out,  is  free 
from  objection  as  to  its  constitutionality,  yet  the  judgment  is  a 
nullity,  because  the  process  was  signed  by  the  judge,  and  not  by 
the  clerk.  If  the  judgment  was  a  nullity  and  absolutely  void, 
its  effect  would  be  binding  on  no  one,  and  no  right  could  be 
founded  on  it.  We  have  said  that  the  act  of  1837,  can  not  be 
impeached  on  the  ground  of  its  constitutionality;  then  there 
can  be  no  question  but  the  court  derived  from  it  jurisdiction  of 
the  subject-matter;  and  we  will  inquire  whether  the  steps  re- 
quired by  law  were  taken,  to  bring  that  jurisdiction  to  operate 
in  the  case  before  us.  It  seems  to  have  been  conceded  in  argu- 
ment, and  it  certainly  is  true,  that  up  to  the  time  of  the  pas- 
sage of  that  act,  there  had  been  no  legislation  in  Texas  since  the 
revolution,  on  the  subject  of  attachments;  but  the  ordinance  of 
the  provisional  government,  that  introduced  on  this  subject  the 
code  of  practice  of  Louisiana,  authorizes  the  judges  of  ilie  pro- 
visional judiciary  to  issue  writs  of  sequestration,  arrest,  or  at- 
tachment, in  all  cases  established  by  the  civil  code  and  code  of 
practice  of  the  state  of  Louisiana:  Article  7  of  the  plan  and 
powers  of  the  provisional  government,  adopted  on  the  seventh 
of  November,  1835.  And  by  reference  to  the  code  of  practice, 
under  the  head  of  attachment  in  the  hands  of  third  persons, 
will  be  found,  in  the  two  hundred  and  thirty-ninth  article,  the 
following:  '*An  attachment  in  the  hands  of  third  persons,  is  a 
mandate  which  a  creditor  obtains  from  a  competent  judge  com* 
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manding  the  selztu:e  of  any  properly,  credit,  or  right  belonging 
to  his  debtor,  in  whatever  hands  they  may  be  found,  to  satisfy 
the  demand  which  he  intends  to  bring  against  him."  And 
article  241  is  as  follows:  ''A  creditor  may  in  like  manner  obtain 
a  mandate  of  seizure  against  all  species  of  property  belonging 
to  his  debtor,  real  or  personal." 

From  the  above  reference,  it  seems  clear,  that  a  judge  was 
authorized  to  issue  an  attachment.    It  is,  however,  contended 
that  so  much  of  the  code  of  practice  as  relates  to  the  issuance 
of  an  attachment,  is  controlled  and  modified  by  the  act  of 
congress  of  Texas,  organizing  the  district  courts:  1  Laws  of 
Texas,  201.     The  seventh  section  of  that  act  is  in  the  following 
words:  **  The  style  of  all  process  shall  be  the  republic  of  Texas, 
and  shall  be  tested  in  the  name  of  the  court  from  which  the 
same  may  issue;  and  the  clerk  issuing  the  same,  shall  mark 
thereon  Ihe  day  on  which  it  shall  be  issued."    There  can  be  no 
doubt  but  the  above  section  refers  to  such  process  as  may  be  is- 
sued from  the  district  court,  in  the  ordinary  suits  of  that  court; 
and  not  to  such  process  as  the  judge  had  been  required  to  issue 
himself,  and  it  does  not  relate  to  a  mandamus,  arrest,  and  at- 
tachment; it  was  not  intended  to  modify  the  laws  regulating  at- 
tachment.    The  authority  given  by  the  provisional  government 
to  the  judges  was  unimpaired,  unless  the  modification  is  to  be 
found  in  the  act  of  1837. 

Another  objection  taken  by  the  appellee  to  the  validity  of  the 
judgment  is,  that  there  was  no  citation  served  on  the  defendant, 
or  posted  up  as  the  law  requires.  The  record  does  not  show 
affirmatively  that  a  citation  was  served,  nor  does  it  negative  the 
fitct  of  its  having  been  done;  a  part  of  the  record  shows,  that 
**  the  cause  came  on,"  *'  publication,"  etc.  What  was  meant  by 
publication  is  left  to  presumption,  and  that  would  be  in  favor  of 
the  conclusion,  that  publication  of  the  citation  had  been  made 
in  conformity  to  law;  this,  at  all  events,  would  be  the  presump- 
tion where  the  judgment  is  sought  to  be  nullified  in  a  collateral 
way.  But  is  it  essential  that  a  citation  should  have  been  issued 
or  served  at  all,  under  the  provision  of  the  act  of  1837  ?  This 
act,  under  which  the  proceedings  were  had,  does  not  in  its  terms 
require  it.  The  first  requisite  is  an  affidavit  of  the  value  of  the 
property,  and  to  the  best  of  his  beUef ,  it  was  taken  by  the  per- 
sons against  whom  the  attachment  is  prayed;  and  that  the  party 
resides  out  of  the  jurisdiction  of  the  court,  so  that  an  action  can 
not  be  brought  against  him.  This  affidavit  authorizes  an  at« 
tachment  to  be  issued,  and  levied  by  the  sheriff  of  the  proper 
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counfy,  npon  the  property  both  real  and  pt:rsonal,  of  the  de- 
fendant. The  affidavit  is  all  that  is  necessary  to  support  the  at- 
tachment, and  the  sheriff  is  directed  to  make  the  levy;  not  a 
word  is  found  in  the  statute  about  anything  else  to  be  done,  ia 
the  commencement  of  the  proceedings.  Indeed  it  would  appear 
to  be  an  idle  form  in  a  proceeding  strictly  in  rem,  as  this  was, 
against  a  non-resident,  on  whom  there  could  be  no  personal 
service,  to  have  required  a  citation,  and  a  copy  of  the  process  to 
have  been  posted  at  the  door  of  the  parish  church.  *  It  is  worthy 
of  remark,  that  in  the  subsequent  legislation  in  this  country,  on 
the  subject  of  attachment,  in  the  act  of  congress  of  1841,  when 
a  citation  or  notice  is  required  to  be  published  in  cases  of  non- 
residents, the  same  act  authorizes  the  judgment  to  be  entered 
for  the  amount  of  the  debt  established;  and  execution  to  run 
against  all  of  the  property  of  the  defendant.  Prior  to  that  act, 
no  citation  was  required,  and  it  is  believed  that  until  then,  the 
attachment  was  strictly  in  rem,  and  the  judgment  on  it  could 
only  bind,  and  operate  on  the  property  levied  on. 

The  second  section  of  the  act  requires,  that  on  the  return  of 
the  attachment  the  court  shall  proceed  to  the  trial  of  such  cases, 
and  judgment  and  execution  as  in  other  cases  provided  for  by 
law.  Is  it  anything  more  than  a  fair  and  a  reasonable  con- 
struction of  the  law,  to  say  that  it  requires  nothing  more  to  be 
done  to  bring  the  case  into  court  than  is  fully  expressed  by  the 
language  employed?  After  the  return  of  the  sheriff,  ''levied 
on  the  property  of  the  defendant,"  the  jurisdiction  has  fully 
attached,  and  it  becomes  a  cause  in  court.  Such  is  the  obvious 
and  clear  meaning  of  the  law,  for  when  that  is  done,  the  second 
section  of  the  act  requires  that  it  shall  be  tried,  and  judgment 
and  execution  as  in  other  cases.  We  consider  it  a  fair  con- 
struction of  this  part  of  the  statute,  that  it  means  the  trial  shall 
be  conducted  as  in  other  similar  cases,  and  that  cases  against 
non-resident  defendants  shall  be  within  this  rule.  In  the  laws 
of  Coahuila  and  Texas,  265,  art.  98,  it  is  provided,  that  "  when 
the  defendant  can  not  be  found,  or  his  residence  be  out  of  the 
state,  and  under  circumstances  that  he  can  not  soon  return,  or 
being  cited  in  the  manner  mentioned  in  the  preceding  articles, 
he  does  not  reply  in  the  time  specified  in  the  citation,  or  if  on 
any  stage  of  the  trial  whatever,  one  of  the  parties  shall  not  ap- 
pear when  under  obligation  to  do  so,  the  judge,  on  information 
and  petition  of  the  party  interested,  shall  appoint  an  attorney 
ad  litem  for  the  party  absent,  and  the  trial  shall  proceed  in  the 
tame  manner  as  if  the  party  himself  were  present."    This  law 
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is  believed  to  have  been  in  force  in  the  courts  of  Texas  until  it 
was  repealed  bj  the  statute  of  1839  and  1840,  introducing  the 
common  law;  and  it  is  believed  to  have  been  the  uniform  prac- 
tice to  appoint  an  attorney  to  represent  an  absent  party.  The 
record  shows  that  in  the  case  under  consideration  this  practice 
was  substantially  complied  with.  If  this  view  of  the  statute  is 
correct,  the  judgment,  so  far  from  being  void,  would  not  have 
been  voidable  on  error,  or  on  appeal.  We  are  not,  however, 
now  to  inquire  into  the  irregularities  of  the  judgment  on  the 
attachment;  if  not  void,  it  can  not  be  treated  as  a  nullity,  al- 
though error  may  be  very  apx)arent  on  the  record;  until  reversed, 
it  is  conclusive  of  the  subject-matter,  unless  successfully  im- 
peached for  fraud. 

In  the  case  of  Voorfieea  v.  The  Bank  of  the  UniJted  Stales,  10 
Pet.  474,  the  court  say,  that  ''the  irregularities  for  which  a 
judgment  is  not  nullified  are  those  which  relate  to  the  prac- 
tice or  mode  of  proceeding  in  the  progress  of  a  cause  to  judg- 
ment."   And  again,  in  the  same  opinion,  the  court  say,  "  in 
that  case  there  are  no  provisions  of  the  statute,  that  if  the  sev- 
eral acts  there  directed  to  be  done,  are  omitted,  the  sale  or  hiif 
other  proceeding  under  the  attachment,  shall  be  void;  and  the 
acts  that  should  have  been  done,  were  conditions  precedent  on 
which  this  power  of  the  court  to  proceed  depended,  but  the  law 
did  not  prescribe  what  should  be  deemed  evidence  of  the  acts 
being  done,  or  directed  that  their  performance  should  appear  on 
the  record."    And  in  Orignon  et  aZ.  v.  Aator  et  al,,2  How.  (XJ. 
8.)  843,  the  supreme  court  of  the  United  States  say,  when  juris- 
diction is  attached  to  a  subject,  or  exists  over  a  person,  this 
court  has  adopted  a  rule  applicable  to  all  courts  of  record,  that 
Aeir  decisions  are  conclusive;  "  it  has  a  right  to  decide  every 
question  which  arises  in  a  cause,  and  whether  its  decision  be 
correct  or  otherwise,  its  judgment,  until  reversed,  is  binding  on 
every  other  court:"  Thompsm  v.  Tolmie,  2  Pet.  166;  EUiott  v. 

Peirsol,  1  Id.  840;  Voarheea  v.  Bank  of  (he  UrvUed  States,  10  Id. 
478. 

The  principles  of  the  cases  above  dted,  are  conclusive  of  the 
character  of  the  judgment  on  the  attachment.  The  act  of  con- 
gress of  Texas  of  1837  gave  jurisdiction  of  the  subject-matter, 
the  property  of  the  defendant,  on  making  the  affidavit;  the 
JQiisdiction  attached  on  the  return  of  the  sheriff,  of  the  attach- 
ment levied,  and  jurisdiction  having  once  attached,  in  the  lan- 
guage of  the  supreme  court,  the  decision  is  conclusive;  an 
^''egularity  afterwards  could  not  nullify  the  judgment.    We 
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believe  that  the  true  rule  of  distinction,  as  established  by  the 
concurrent  decisions  of  the  most  respectable  tribunals,  between 
a  Toid  and  a  voidable  judgment,  is  this:  Has  the  court  junsdic- 
tion  and  has  that  jurisdiction  attached  ?  Has  the  court  no  juris- 
diction,  or  has  the  jurisdiction  not  attached?  The  former  would 
be  a  judgment  not  to  be  questioned  by  a  collateral  inquiry,  and 
until  reversed  would  be  binding  on  all  other  courts;  the  latter 
would  be  a  nullity  and  could  give  no  right  and  afford  no  de- 
fense. In  the  case  before  us,  we  consider  the  judgment  in  the 
attachment  was  not  void,  and  that  the  district  court  erred  in 
treating  it  as  a  nullily. 

There  were  many  other  points  presented  by  the  record,  and 
insisted  on  in  this  court,  by  the  appellant's  counsel;  but  as  the 
view  we  have  taken  of  the  points  considered,  is  decisive  of  the 
ease,  we  have  not  felt  called  on  to  dispose  of  the  others. 

The  judgment  of  the  district  court  is  reversed. 

JUDOMBNT    CAN    NOT    BB    C!OLLATERALLY    ATTACKED,    WHEN:    Thocber  T. 

Chambers,  42  Am.  Deo.  431 ;  Brown  v.  WculmDorth,  40  Id.  674,  and  notea  to 
those  cases,  where  prior  cases  in  this  series  are  collected. 

Pbeamble  of  a  Statute  may  be  used  to  explain  equivocal  expressions, 
hut  never  to  control  the  obvious  meaning  of  the  statute,  nor  to  supply  mat- 
ter not  embraced  in  its  spirit:  Bynum  v.  Clark,  15  Am.  Dec  633.  See  also 
Moniesquku  v.  Heil,  23  Id.  471;  and  Hart  v.  Mayor  of  Albany^  24  Id.  165. 

Statute  should  not  be  Declared  Unconstitutional  but  in  cases  of  plain 
and  manifest  violation  of  that  instrument  by  the  legislature:  WilUcanaon  t. 
WiUiamaont  41  Am.  Dec.  636,  and  note.  That  construction  of  a  statute 
should  be  preferred  which  best  harmonizes  with  the  constitution:  Bloodgood 
V.  M.  d'  II.  /?.  R.  Co,,  31  Id.  313. 

Retrospective  Laws. — Laws  which  affect  the  remedy  merely  are  nol 
within  the  scope  of  the  inhibition  against  retrospective  laws,  unless  the  rem- 
edy be  entirely  taken  away,  or  be  incumbered  with  conditions  that  would 
render  it  useless  or  impracticable:  there  can  not  be  a  vested  right  in  any  par- 
ticular remedy  until  suit  be  commenced  at  least:  Z>e  Cordova  v.  CUy  o/Oal^ 
vetton,  4  Tex.  471.  Laws  affecting  the  remedy  are  not  generally  within  th« 
inhibition  against  retrospective  laws,  but  may  become  so  by  impairing  or  d^ 
■troying  a  right:  Podchal  v.  Perez,  7  Id.  365. 
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[1  Texas,  826.] 

Br  Civil  Law,  Vendor  has  a  Lien  upon  the  Land  Sold,  for  any  part  ol 
the  purchase  money  remaining  unpaid,  and  this  without  any  agreemenii 

Vendor's  Lien  is  Founded  upon  an  Implied  Trust  between  the  vendor  and 
purchaser.  The  trust  attaches  to  the  land,  and  follows  it  into  the  handt 
of  a'  subsequent  purchaser  with  notice. 
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PsuiA  Facis  a  Vkxdor^s  Li£n  Exists,  and  it  lies  on  the  vendee,  or  a  por- 
chaser  from  him  with  notice,  to  show  that  the  vendor  agreed  to  waive  it. 

Pabol  Sals  of  Land,  Acxjompanikd  bt  Po&session,  paaaed  a  title  as  valid 
and  legal  as  a  written  conveyance  in  Texas  before  the  adoption  of  the 
principles  of  the  statute  of  frauds. 

Wheke  Pajool  Sale  or  Lands  Passes  a  Legal  and  Valid  Title,  the  want 
of  a  writing  does  not  affect  the  right  of  the  vendor  to  retam  a  lien  upon 
the  land  to  secure-the  payment  of  the  purchase  money. 

Bquitablb  LnsNS  not  Evidbncsd  bt  Wiuttbn  Instbumbhtb  are  not  em- 
braced within  registration  acts. 

P0BCHASE&  OF  SuBjBOT-MATTER  OF  A  SuiT  PENDENTS  I^TB  aoqoires  DO  interest 
as  against  tlie  title,  whether  legal  or  equitabk,  of  the  plaintiff  in  that 
suit. 

la  Pendens  is  Constructive  Notice. 

Fraud  wnx  not  be  Presumed,  but  must  bb  Proved,  yet  it  may  be  profred 
by  circnmstantial  or  presumptive  evidence. 

Fraudulent  Intent  will  in  General  be  Presumed  from  the  faot  that 
the  party  conveying  was  indebted  at  the  time  whan  the  oonvsyanoe  was 
executed. 

Qboss  Inadequacy  of  Price  naturally  leads  to  the  presumption  of  fraud. 

Frauduleht  Intent  is  a  Question  of  Fact  for  thb  Jury,  and  they  are 
the  judges  of  the  weight  of  evidence. 

GouRT  wii«L  hot  Interpose  and  Qraitt  a  New  Trial,  unless  it  be  in  order 
to  remedy  some  manifest  error,  where  it  is  a  question  of  fact  to  be  ascer- 
tained by  the  jury. 

Qbjbctioks  to  a  Verdict  must  be  Vert  Cogent,  to  induce  the  court  to 
grant  a  new  trial  where  the  controversy  is  chiefly  npoo  qsestiaiis  of  fact. 

Tex  opinion  states  the  facts. 

B.  O.  Campbell,  for  the  appellee. 

Buckley,  for  the  appellant. 

By  Oourty  Wheeler,  J.  This  was  an  action  bxooght  hy  the 
appellant  to  recover  of  the  appellee  the  possession  of  a  lot  with 
its  improvements,  in  the  city  of  Houston.  A  verdict  and  judg- 
ment thereon  haying  been  given  for  the  defendant,  the  plaintifl 
appealed,  and  now  contends  that  the  verdict  was  contrary  to  law 
and  the  evidence  in  the  case,  and  that  the  judgment  should 
therefore  be  reversed.  The  histoiy  of  the  derivation  of  title,  as 
disclosed  by  the  record,  appears  to  be,  that  the  original  proprie- 
tors, the  Houston  Town  Company,  sold  the  premises  to  one 
Woodruff,  who  sold  to  the  present  defendant,  by  parol  sale,  and 
put  him  in  possession;  that  the  defendant,  in  the  spring  or  sum- 
mer of  1838,  sold  to  one  George  0.  Briscoe,  then  in  possession 
as  his  tenant;  that  one  thousand  dollars  of  the  price  remained  un- 
paid to  the  defendant;  and  that  the  title  was  made  by  Woodruff 
to  Oeorge  C.  Briscoe.    The  plaintiff  claimed  by  purchase,  under 
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a  deed  of  trust  from  Greorge  C.  Briscoe>  bearing  date  the  second 
of  May,  1839. 

From  the  statement  of  facts,  it  appears  that  the  defendant's 
vendee,  George  C.  Briscoe,  refused  to  pay  him  the  one  thousand 
dollars  of  the  purchase  money,  for  which  he  (Bronaugh)  brought 
suit  at  the  fall  term,  1838,  of  the  Harris  district  court;  and  at 
the  spring  term  following,  obtained  judgment.  This  judgment 
bears  date  on  the  sixteenth  day  of  May,  1839.  The  property 
now  in  controversy  was  levied  on  and  sold,  under  an  execution 
issued  upon  this  judgment  in  September,  1839,  and  the  defend- 
ant, Bronaugh,  became  the  purchaser.  The  deed  of  trust  under 
which  the  plaintiff  claims,  purports  to  convey  that  part  of  the 
premises  now  in  controversy,  to  one  Harris,  who  is  appointed 
by  the  deed  trustee,  with  power  to  sell,  upon  a  certain  contin- 
gency specified  in  the  deed,  after  having  given  ten  days'  notice. 
It  recites  among  other  matters,  that  the  grantor,  Briscoe,  '*  has 
this  day  given  to  Andrew  Briscoe,  a  promissory  note  for  the  sum 
of  four  hundred  and  tweniy-two  dollars,"  and  provides  that  the 
proceeds  of  the  sale,  when  made  by  the  trustee,  shall  be  applied 
to  the  payment  of  this  note.  The  contingency  mentioned  in  the 
deied  having  happened,  the  trustee  proceeded,  on  the  twenty-sixth 
day  of  May,  1840  (having  given  the  required  ten  days'  notice), 
to  sell  the  premises,  according  to  the  terms  of  the  deed;  and 
the  present  plaintiff,  Andrew  Briscoe,  became  the  purchaser,  for 
the  consideration  of  two  hundred  and  seventy-five  dollars. 

It  further  appears  that  the  plaintiff,  Andrew  Briscoe,  acted  as 
agent  for  George  C.  Briscoe,  in  the  absence  of  the  latter,  the 
ffijl  and  winter  of  1838,  and  that  as  such  agent,  he  claimed  for 
him  the  continuance  of  a  cause  in  which  he  was  defendant,  at 
the  fall  term,  1838,  of  the  Harris  district  court;  at  which  court, 
also,  the  cause  of  the  present  defendant  against  the  said  George 
G.  Briscoe,  for  the  one  thousand  dollars  of  purchase  money, 
was  pending  and  continued.  During  the  pendency  of  the  pres- 
ent suit,  Mrs.  Sarah  A.  Bronaugh,  wife  of  the  defendant,  in- 
tervened, claiming  the  premises  in  litigation  as  her  own  separate 
property.  But  as,  in  our  opinion,  her  evidences  of  title  were 
properly  rejected  by  the  court,  we  have  dismissed  them  from 
oar  consideration. 

The  defense  set  up  by  the  answer  is,  that  the  defendant  was 
creditor  of  the  plaintiff's  vendor,  George  C.  Briscoe,  for  a  part 
of  the  price  at  which  the  latter  had  purchased  the  premises; 
and  that  he  (the  defendant)  had  a  lien  therefor,  upon  the  prem- 
ises, subsisting  when  the  plaintiff's  title  had  its  origin.     That 
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the  plaintiff  purchased  Tnth  notice  of  the  defendant's  lien,  and 
with  the  intent  to  defraud  and  deprive  him  of  his  rights,  accru- 
ing in  consequence  of  said  debt  and  lien;  and  that  the  defend- 
ant, having  had  his  debt  for  the  purchase  money  ripened  into  a 
judgment  against  the  said  Geoi^e  C.  Briscoe,. and  having  pur- 
chased the  premises  at  sheriff's  sale  in  satisfaction  of  this  judg- 
ment, liis  is  the  better  right  and  title  to  the  premises.  To  re- 
verse the  judgment  it  is  insisted,  for  the  plaintiff:  That  he  is 
entitled  to  recover  the  premises  bj  virtue  of  his  elder  legal  title. 
That  the  defendant  had  no  lien  upon  the  property,  or  if  he  had, 
that  there  is  no  evidence  to  charge  the  plaintiff  with  notice, 
actual  or  constructive,  or  with  any  intent  to  defraud  the  defend- 
ant; and  that  his  vendor,  Gteorge  C.  Briscoe,  in  making  him 
beneficiary  in  the  deed  of  trust,  had  but  exercised  his  legal 
right  of  preferring  one  creditor  to  another. 

It  will  be  conceded  that  the  plaintiff  can  not  recover  upon  the 
weakness,  or  want  of  title  in  his  adversary;  and  that  before  he 
can  dispossess  the  defendant,  he  must  show  in  himself  a  valid 
legal  title.  But  as  his  is  the  elder  legal  title,  it  must  prevail, 
unless  overborne  by  some  prior  equily  in  the  defendant;  or, 
tainted  with  fraud;  and  in  reference  to  its  sufficiency  and  valid- 
ity in  these  respects,  it  becomes  material  to  inquire:  1.  Had  the 
defendant,  at  the  period  of  the  plaintiff's  acquisition  of  title,  a 
lien  upon  the  premises?  2.  Is  the  plaintiff's  title  affected  with 
notice  of  this  prior  equity?  or,  3.  Is  it  affected  with  fraud  ?  The 
respective  claims  of  the  parties  had  their  origin  in  facts  which 
transpired  before  the  common  law  became  the  rule  of  decision 
in  this  country;  and  when  the  law  of  Spain  (or  the  civil  law  as 
in  force  in  that  country  and  Mexico)  was  the  law  of  the  land, 
except  so  far  as  modified  by  our  own  legislation. 

1.  That  "  a  vendor  has  a  privilege  (lien)  over  the  thing  sold, 
that  is  to  say,  the  right  of  requiring  the  sale  of  it  in  order  to 
obtain  his  payment,"  is  a  doctrine  recognized  by  the  courts  of 
Louisiana  as  existing  in  the  laws  of  Spain:  MUne  v.  Amelung, 
2  Mart.  (O.  S. )  209.  And  we  are  told  by  distinguished  jurists  that 
the  doctrine  of  the  vendor's  lien  for  his  purchase  money,  as  recog- 
nized in  the  equity  jurisprudence  of  England  and  the  United 
States,  was  derived  from  the  civil  law:  4  Kent's  Com.  152,  153, 
note  d;  2  Story's  Eq.  642.  '*  There  is,"  it  has  been  said,  '*a 
natural  equity  that  the  land  should  stand  charged  with  so  much 
of  the  purchase  money  as  was  not.  paid,  and  that  without  any 
special  agreement  for  that  purpose :"  Chapman  v.  Tannery  Vem. 
267;  4  Kent's  Com.  152.     It  is  founded  upon  an  implied  trust 
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between  the  vendor  and  purchaser.  The  latter  is  regarded  as 
the  trustee  of  his  vendor,  receiving  the  contract  or  conveyanoe^ 
to  hold  it  for  the  use  of  the  vendor  until  the  purchase  money  is 
paid.  The  trust  attaches  to  the  land,  and  follows  it  into  the 
hands  of  a  subsequent  purchaser  with  notice,  upon  the  univers- 
ally received  doctrine,  that  he  who  purchases  a  trust  property, 
with  notice  of  the  trust,  is  bound  by  it.  This  equitable  mort- 
gage exists  in  every  case  of  sale,  where  the  money  is  not  paid, 
unless  it  be  otherwise  agreed  by  the  parties,  either  expressly  or 
by  acts  showing  that  the  lien  was  not  intended  to  be  retained: 
lieman  v.  Beam.  2  Ohio,  884  [15  Am.  Dec.  557].  Prima  facie 
the  lien  exists,  and  it  lies  on  the  purchaser  to  show  that  the  ven- 
dor agreed  to  waive  it:  Jackman  v.  HaUock,  1  Id.  818  [13  Am. 
Dec.  627];  4  Kent's  Com.  152;  2  Phil.  Dig.  711,  see.  207;  2  Stoiy's 
Eq.  638;  Oaraon  v.  Oreen,  1  Johns.  Ch.  808.  This  is  the  well- 
settled  doctrine  of  the  English  courts.  It  is  recognized  by  both 
the  common  and  the  civil  law.  It  has  been  asserted  and  main- 
tained almost  universally  throughout  the  United  States;  and 
may  now  be  regarded  as  settled  upon  too  firm  a  basis  of  judicial 
authority  to  be  successfully  questioned. 

But  it  is  contended  that  the  legal  title  to  the  lot  was  never  in 
the  defendant,  and  that  therefore  he  never  had  a  lien  upon  it  for 
the  purchase  money.  This  point  was  raised  but  not  positively 
decided  in  the  case  of  Bayley  v.  Oreenleef,  7  Wheat.  46.  Some 
difference  of  opinion  existed  in  the  court  upon  that  question. 
But  it  will  be  remembered  that  the  court  were  there  deciding 
under  the  same  provision  of  positive  law,  which  is  embraced  in 
the  statute  of  frauds  of  29  Charles  11.,  and  which  declares  that 
no  person  shall  be  charged  upon  any  contract  or  sale  of  lands, 
or  any  interest  in  or  concerning  them,  unless  the  agreement  or 
some  memorandum  or  note  thereof,  was  in  writing  and  signed 
by  the  party  to  be  charged  therewith:  4  Kent's  Com.  450.  No 
such  principle  existed  in  the  laws  of  this  country  at  the  time  of 
the  purchase  and  sale  by  the  defendant;  but,  on  the  contrary,  a 
parol  sale  accompanied  by  possession,  passed  a  titie  as  valid  and 
legal  as  a  written  conveyance.  The  objection  is  therefore  with- 
out foundation  in  the  present  case.  The  rule  of  law  which  cre- 
ated the  doubt  in  Bayley  v.  Oreenleqf,  supra,  was  unknown  here 
until  the  adoption  of  the  statute  of  frauds,  of  the  eighteenth  oi 
January,  1840,  and  in  the  absence  of  the  rule  requiring  a  writ- 
ing,  signed  by  the  party  or  by  his  authoiiiy,  in  order  to  pass  an- 
interest  in  lands,  it  is  not  perceived  that  the  want  of  such  writ- 
ing, where  there  has  been  a  valid  sale,  by  which  the  entire  in- 
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teiest  and  right  haTe  passed  and  vested  in  the  porohaser,  can  at 
all  affect  the  right  of  the  vendor,  to  retain  a  lien  upon  the  land 
to  secure  the  payment  of  the  purchase  money. 

The  other  objection  urged  to  the  existence  of  a  lien  in  the 
present  instance,  supposed  to  arise  from  a  want  of  compliance 
hy  the  vendor  with  the  law  concerning  the  registration  of  deeds, 
1  Laws  of  Tex.  155,  seems  equally  untenable.     The  statute,  to 
which  reference  is  made,  clearly  contemplates  the  recording  only 
of  **  instruments  of  writing,"  giving  title  or  "  color  of  title"  to, 
or  a  lien  upon  lands.    It  was  not  intended  to  embrace  any 
equitable  lien  not  evidenced  by  writing;  nor  by  requiring  an 
impossibiliiy  to  be  performed,  to  destroy  an  existing  right  indi- 
rectly and  by  implication.     In  Miller  v.  Mercier,  8  Mart.  (N.  S.) 
233  [15  Am.  Dec.  156],  it  was  said  that  '*  tacit  liens  restdtingfrom 
acts  done,  and  not  from  contracts  reduced  to  writing,  were  not 
embraced  by  the  provision  of  the  law  (concerning  registration) 
because,  among  other  reasons,  it  was  impossible  such  acts  could 
be  recorded."     We  think  the  defendant  in  the  case  before  us 
had  a  lien  upon  the  lot  now  in  controversy,  for  the  unpaid 
purchase  money,  subsisting  as  between  him  and  his  vendee, 
Oeorge  G.  Briscoe,  from  the  sale  to  the  latter  in  1838,  until  the 
purchase  by  the  former,  at  sheriff's  sale  in  1840;  and  that  it  was 
in  no  degree  impaired,  or  affected  by  the  absence  of  a  convey* 
tnce  in  writing,  or  the  want  of  registration. 

2.  Is  the  plaintiff's  title  affected  with  notice  of  this  lien  ?    The 

effect  of  bringing  home  to  the  plaintiff  notice  of  the  defendant's 

Hen,  would  be,  that  the  former  can  derive  no  benefit  from  his 

legal  title,  as  against  the  latter.     A  purchaser  with  notice  of  a 

lien  takes  the  estate,  if  at  all,  subject  to  the  prior  equity,  and 

can  not  set  up  his  title  against  the  person  holding  it,  until  he 

bas  first  paid  off  and  discharged  the  incumbrance.     The  notice 

is  said  to  raise  a  trust  in  him,  to  the  amount  of  the  lien.     And 

if  (as  in  the  present  case)  the  purchaser  resists,  and  seeks  to 

overcome  the  claims  of  the  party  having  the  prior  equity,  and  it 

be  made  to  apx)ear  that  he  purchased  with  notice,  he  will  be  held 

a  trustee  for  the  benefit  of  the  pariy  whose  rights  he  has  thus 

sought  to  defraud  and  defeat:  2  Sug.  Vend.  279.     The  ground 

of  the  doctrine  is  stated  by  Lord  Hardwicke  to  be  that,  '*  the 

taking  of  a  legal  estate  after  notice  of  a  prior  right,  makes  a 

person  a  mala  fide  purchaser;  and  not  that  he  is  not  a  purchaser 

for  a  valuable  consideration,  in  every  other  respect.     This  is  a 

•pedes  of  fraud  or  dolus  malus  itsdf :"  Le  Neve  v.  Le  Neve,  8 

Itk.  646. 
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What  shall  constitute  notice,  says  Mr.  Justice  Stoiy  in  cases 
of  subsequent  purchasers,  is  a  point  of  some  nicety,  and  re- 
solves itself,  sometimes  into  matter  of  fact  and  sometimes  into 
matter  of  law:  Story's  Eq.  400.     It  is,  perhaps,  impossible  to 
lay  down  definite  rules  as  to  what  facts  shall  be  deemed  proof 
of  constructive  notice  in  every  case,  ''  for  it  must  depend  upon 
the  infinitely  varied  circumstances  of  each  case:"  4  Kent's  Com. 
179.     It  is  a  general  rule  that  whatever  is  sufficient  to  put  a 
party  upon  inquiry,  amounts  in  judgment  of  law  to  notice;  for 
*'  constructive  notice  is  no  more  than  evidence  of  notice,  the 
presumption  of  which  is  so  violent  that  the  court  will  not  even 
allow  of  its  being  controverted:"  2  Sug.  Vend.  278.    It  is  upon 
this  ground  that  every  man  is  presumed  to  know  what  passes 
in  the  courts  of  justice  of  the  government  in  which  he  resides; 
and  therefore  a  purchase  of  property  actually  in  litigation, 
though  for  a  valuable  consideration,  and  without  any  notice  in 
point  of  fact,  affects  the  purchaser  in  the  same  manner  as  if  he 
had  such  notice.     This  principle  is  sought  to  be  applied  in  the 
case  before. us;  and  it  is  insisted  by  the  defendant  that  the 
plaintiff  purchased  lis  pendens,  and  consequently  is  affected  with 
constructive  notice.     That  the  purchaser  of  the  subject-matter 
of  a  suit  pendente  lUe,  acquires  no  interest  as  against  the  title, 
whether  legal  or  equitable,  of  the  plaintiff  in  that  suit,  is  weU 
settled.     Such  sale  as  against  the  plaintiff  is  considered  a  null- 
ity.    The  decree  of  the  court  binds  the  property  in  the  hands 
of  such  purchaser,  although  he  is  no  party  to  the  suit,  and  had, 
in  fact,  no  notice  of  the  suit,  or  the  claim  of  the  plaintiff;  and 
although  he  paid  for  the  property  its  full  value.     He  is  chaiged 
with  constructive  notice  of  the  pendency  of  such  suit;  so  as  to 
render  the  interest  he  might  have  acquired  by  his  purchase,  in 
the  subject  of  it,  liable  to  abide  its  event:  lAidlow  v.  Kidd^  8 
Ohio,  541.     And  had  the  suit  in  question  been  prosecuted  for 
the  purpose  of  enforcing  the  lien,  and  in  the  manner  proper  for 
attaining  that  object,  making  the  premises  purchased  directly 
the  subject  of  litigation  in  the  suit;  there  would  have  been  such 
a  lis  pendens  as  to  charge  the  appellant  with  notice  of  the  lien. 
But  it  is  justly  contended  by  the  appellant  that  such  was  not 
the  case.     The  petition  in  the  suit  for  the  purchase  money  is 
not  before  us;  but  the  judgment,  as  presented  in  the  record, 
merely  establishes  the  amount  of  indebtedness,  and  changes 
its  character  from  a  simple  contract  debt  to  a  debt  of  record. 
Had  the  object  of  the  suit  been  directly  to  establish  and  enforce 
the  lien,  it  is  evident  that  it  failed  to  attain  that  object,  and  tb* 
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inference  would  be  unfavorable  to  the  appellee.  But  we  are 
Batisfied  that  such  was  not  its  object;  and  thongh  the  lien  still 
sabsisted,  it  was  not  asserted  in  that  action;  nor  does  there  ap- 
pear to  have  been  anything  in  the  proceeding  to  charge  the  ap- 
pellant with  constructiTe  notice. 

But  although  there  may  be,  in  the  case,  no  evidence  to  charge 
the  plaintiff  with  constructive  notice  of  the  lien;  yet,  under  the 
issue  presented,  the  question  of  actual  notice  was  a  proper  one  for 
the  jury  y  and  one  which  must  have  been  considered  by  them.  The 
answer  charged  the  plaintiff  with  fraud.  That  issue  was  found 
for  the  defendant;  and  the  question  of  notice  was  necessarily 
involved  in  that  finding,  for  the  plaintiff  could  not  have  in- 
tended a  fraud  upon  a  party,,  of  whose  rights  he  was  ignorant. 
The  circumstances  mainly  relied  on,  as  proof  of  actual  notice, 
are  the  relative  situations  as  principal  and  agent  of  the  plaintiff, 
and  his  vendor,  George  C.  Briscoe;  that  the  former,  as  such 
agent,  attended  the  term  of  the  district  court  when  the  suit  of 
the  appellee  for  his  purchase  money  was  pending  against  his 
principal,  and  procured  the  continuance  of  a  cause  in  which  his 
principal  was  defendant;  that  the  suit  and  its  subject-matter 
were  within  the  scope,  and  peculiarly  the  subject  of  his  cogni- 
zance and  authority  as  agent;  and  his  means  of  knowing  the 
facts  of  the  appellee's  demand,  in  consequence  of  the  business 
confided  and  confidence  reposed  in  him  by  his  principal,  the 
party  most  materially  interested  and  affected  by  the  facts,  and 
the  suit  upon  them  then  pending.  If  he  had  a  knowledge  of  these 
facts,  i.  e.,  the  indebtedness  of  his  principal  and  the  origin  of 
that  indebtedness,  he  had  notice  of  their  legal  consequence, 
which  was  the  lien  of  the  defendant  upon  the  premises,  and  his 
title  is  thereby  affected. 

The  questions  in  the  present  case,  of  actual  notice  and  fraud, 
being  so  intimately  connected  and  dependent,  one  upon  the 
other,  and  both  upon  the  same  evidence,  and  involved  in  the 
same  issue  and  verdict,  may  be  considered  together  under  the 
remaining  inquiry. 

8.  Is  the  plaintiff's  title  affected  with  fraud?  There  was  no 
direct  and  positive  evidence  of  notice,  or  of  any  intent,  on  the 
part  of  the  appellant,  to  defraud  the  appellee;  but  there  were 
facts  and  circumstances  proven,  conducing  to  charge  the  plaint- 
iff with  notice  and  fraud,  and  whether  they  were  sufficient  to 
justify  the  verdict,  is  now  the  subject  of  inquiry. 

Altiiough  fraud  (it  is  said)  will  not  be  presumed,  but  must  be 
proved,  yet  it  may  be  proved  by  circumstantial,  or  presumptive 
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evidence:  Ohio  Cond.  128;  Oregg  v.  Sayre,  8  Pet.  244;  1  Stoiy'a 
Eq.  206,  207.  The  circumstances  relied  on  to  charge  notice 
and  fraud  upon  the  appellant  (in  addition  to  those  already  men- 
tioned, as  arising  from  the  peculiar  and  confidential  relation  of 
principal  and  agent  existing  between  the  parties — ^the  scope  and 
object  of  the  agency — the  business  actually  transacted  by  the 
agent,  and  the  opportunity  of  time  and  place  and  means  afforded 
him  of  obtaining  a  knowledge  of  the  facts),  are — ^the  date  and 
contents  of  the  deed  of  trust;  the  consideration  paid  by  the 
plaintiff,  at  the  sale  by  the  trustee;  the  omission  to  show  upon 
what  consideration  the  trust  deed  was  executed;  or,  that  any 
consideration  whatever  passed;  or  any  previous  indebtedness 
had  existed  between  the  beneficiary  in  that  deed,  and  the  other 
parties  to  it;  and  the  total  absence  of  any  proof  tending  to  ex- 
plain  the  transaction,  and  show  it  to  have  been  fair  and  bona 
fide — though  it  had  been  especially  challenged  for  fraud. 

The  purchase  was  made  pending  the  writ,  and  upon  the  eve 
of  the  judgment  recovered  by  the  appellant  for  the  purchase 
money;  and  this,  according  to  Ttoyne's  Case,  8  Go.  80,  was  a 
''sign  and  mark"  of  fraud:  and,  according  to  GUmore  v.  The 
North  Am.  Land  Co.,  1  Pet.  C.  C.  460,  a  "  fraudtdent  intent  will 
in  general  be  presumed  from  the  fact  that  the  party  conveying 
was  indebted  at  the  time  when  the  conveyance  vras  executed." 
If  any  consideration  passed  from  the  plaintiff  to  his  vendor,  or 
there  existed  any  previous  indebtedness,  these  facts  were  suscep- 
tible of  easy  proof;  and  the  plaintiff  was  fully  apprised  of  the 
necessily  of  being  prepared  with  such  proof,  by  the  charge  of 
fraud  expressly  made  in  the  answer.  Yet  he  is  content  to  suffer 
the  transaction  out  of  which  the  deed  of  trust  arose,  to  remain 
wholly  without  explanation,  by  any  evidence  extrinsic  of  the 
deed  itself.  He  has  direct  and  explicit  notice  of  the  charge  he 
will  be  called  upon  to  meet  and  repel;  facts  are  proved,  which 
cast  suspicion  upon  his  titles,  and  throw  upon  him  the  burden 
of  proof;  yet  he  makes  no  attempt  to  explain  the  transaction, 
or  to  repel  the  presumptions  arising  against  him.  He  exhibits 
his  mere  naked  legal  title,  and  rests  on  that  alone;  though  called 
upon  to  answer  to  a  prior  equity,  in  respect  to  which  that  legal 
title  is  impeached,  as  having  hod  its  inception  and  consumma* 
tion  in  fraud. 

If,  as  has  been  contended  for  him,  his  title  had  its  origin  in 
the  right  of  his  vendor  to  prefer  one  creditor  to  another,  it  de- 
volved on  him  to  establish,  by  evidence  other  than  his  deed  of 
trust  (for  its  validity,  and  the  verity  of  its  contents  were  the 
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yeiy  points  in  question),  that  he  was  a  bona  fide  creditor.  This, 
he  not  only  has  omitted  to  do,  but  has  left  the  jury  at  liberty 
to  draw  an  inference,  unfaTorable  to  his  having  been  a  creditor, 
from  the  fact  that  he  produces  no  other  evidence  of  indebted- 
ness, than  a  mere  recital  in  the  deed,  of  a  note,  as  having  been 
then  given  him  by  his  vendor,  for  the  payment  of  four  hundred 
and  twenty-two  dollars;  and  also  unfavorable  to  the  solvency  of 
his  yendor,  from  the  fact  that  the  latter  had  suffered  that  part 
of  the  lot  embraced  in  the  deed  of  trust  (being  the  property  in 
controversy,  and  which,  for  aught  that  appears,  may  have  in- 
cluded the  principal  part  in  value  of  the  premises,  which  a  short 
time  before  had  been  sold  for  one  thousand  two  hundred  dol- 
lars, and  which  he  had  more  recently  purchased  at  an  advance 
upon  that  sum  of  one  thousand  dollars),  to  be  sold  for  two  hun- 
dred and  seveniy-five  dollars.  Inadequacy  of  price,  so  gross, 
naturally  leads  to  the  presumption  of  fraud,  of  the  description 
alluded  to  by  Lord  Hardwicke,  when  he  said:  "Fraud  may  be 
apparent  from  the  intrinsic  nature  and  subject  of  the  bargain 
itself;  such  as  no  man  in  his  senses,  and  not  under  a  delusion, 
would  make,  on  the  one  hand;  and  no  honest  and  fair  man 
would  accept,  on  the  other:  1  Story's  Eq.,  sec.  158.  ''Inad- 
equacy of  price,"  say  the  court  in  Wright  v.  Sianard,  2  Brock. 
311,  "  may  be  so  great  as  to  be  evidence  of  fraud  proper  to  be 
submitted  to  a  jury."  And  though  it  would  not,  in  itself,  un- 
der the  English  law,  afford  a  ground  for  avoiding  the  sale,  yet 
it  would  raise  a  strong  presumption  against  it,  and  would  come 
under  the  denunciation  of  their  courts  of  equiiy,  as  demon- 
strative of  some  gross  imposition — as  inequitable  and  uncon- 
scientious— and  under  the  more  severe  denunciation  of  the  civil 
law  (where,  it  is  said,  the  very  elements  of  the  doctrine  of  equiiy 
upon  this  subject  may  be  seen),  as  in  violation  of  the  law  of 
nature,  which  obliges  us  to  take  no  advantage  of  the  necessities 
of  the  seller:  1  Story's  Eq.,  sec.  247;  and  whenever  lands  are 
the  subject,  annuls  the  sale,  where  the  price  given  for  them  is 
less  than  half  their  value:  Id. 

This  doctrine  is  not  intended  to  be  asserted  as  governing  the 
case  before  us,  but  only  as  indicative  of  the  presumptions  which 
may  be  afforded  by  the  terms  and  contents  of  the  conveyance 
itself,  and  the  necessity  of  proof  to  repel  those  presumptions. 
In  Louisiana  it  has  been  held,  that  a  conveyance  which  gives  all 
the  property  of  a  debtor  to  a  single  creditor,  who  has  no  pref- 
erence by  law,  is  fraudulent,  both  on  the  part  of  the  debtor  and 
creditor;  and  when  attacked  as  fraudulent,  it  is  for  the  vendee 
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to  show,  that  the  debtor  possessed  other  property :  Hodge  ▼.  W)r^ 
gan,  2  Mart.  (N.  S.)  61;  Meeker  v.  WilHajmon,  4  Mart.  (O.  S.)  625. 
In  Saul  V.  His  Creditors,  5  Mart.  (N.  S.)  620,  621  [16  Am.  Dec. 
212],  the  court  say:  '*  Eepeated  decisions  of  this  court,  founded 
on  the  laws  of  Spain,  have  settled  that  a  preference  can  not  be 
given  by  a  debtor  to  one  of  his  creditors  in  what  is  called  tiempo 
ir^iabU.  That,  where  there  exists  an  inability  to  pay  debts,  and 
a  cession  of  property  follows  soon  after,  the  debtor  can  not 
make  any  change  in  the  rights  of  his  creditors;  that  actual  is 
the  same  as  declared  insolvency."  "  By  the  Roman  law  (says 
Mr.  Justice  Story),  the  vendor  of  property  sold,  had  a  privilege, 
or  right  of  priority  of  payment,  in  the  nature  of  a  lien  on  the 
properly,  for  the  price  of  which  it  was  sold,  not  only  against 
the  vendee  and  his  representatives,  but  against  his  creditors:"  2 
Story's  Eq.,  sec.  122.  Under  the  application  of  these  author- 
ities, it  would  seem  that  the  case  of  the  appellant  would  not  be 
very  materially  aided,  even  did  it  appear  that  he  was  the  cred- 
itor of  his  vendor:  and  we  have  seen  that  the  laws  on  which  they 
are  based  were  of  force  here  when  the  respective  rights  of  the 
parties  accrued.  Mr.  Sugden  in  his  treatise  on  vendors,  2  Sug. 
Vend.,  9th  ed.,  74,  75,  says,  that  '*  persons  coming  in  under  the 
purchase  by  act  of  law,  as  assignees  of  a  bankrupt,  are  bound 
by  an  equitable  lien,  although  they  had  no  notice  of  its  exist- 
ence," *  *  *  "and  creditors  claiming  under  a  conveyance 
from  the  purchaser,  are  bound  in  like  manner  as  assignees,  be- 
<!au8e  they  stand  in  the  same  situation  as  creditors  under  a  corn- 
mission." 

This  doctrine  is  examined  and  questioned  by  Chief  Justice  Mar- 
shall, in  Bayley  v.  Greenleaf,  7  Wheat.  46;  S.  C,  5  U.  S.  Cond. 
229,  where  the  subject  of  inquiry  was,  how  far  the  vendor's  lien 
may  be  asserted  against  creditors.  "Though  its  existence  is 
there  treated  as  a  well-settled  right,  still  (says  the  chief  justice) 
it  is  a  secret,  invisible  trust,  known  only  to  the  vendor  and  ven- 
dee and  to  those  to  whom  it  may  be  communicated  in  fact.  To 
the  world  the  vendee  appears  to  hold  the  estate,  divested  of  any 
trust  whatever;  and  credit  is  given  to  him,  in  the  confidence  that 
the  property  is  his  own  in  equity,  as  well  as  law.  It  would  seem 
inconsistent  with  the  principles  of  equity,  and  with  the  general 
spirit  of  our  laws,  that  such  a  lien  should  be  set  up  in  a  court 
of  chancery  to  the  exclusion  of  bonajide  creditors." 

The  doctrine  here  maintained,  that  the  vendor's  lien  can  not 
be  asserted  against  a  bona  fide  creditor,  without  notice,  who  gave 
the  credit  to  the  vendee,  * '  in  the  confidence  that  the  property 
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was  his  own  in  equity,  as  well  as  law/'  would  indeed  seem  to 
be  the  more  rational  doctrine,  and  more  in  accordance  with  the 
spirit  of  natural  equity  wh;ch  pervades  our  system  of  laws,  than 
that  laid  down  by  Mr.  Sugden,  that  bona  fide  creditors  are  bound 
by  such  eqnitable  lien,  although  they  had  no  notice  of  its  ex- 
istence.    But  to  entitle  the  plaintiff  to  the  benefit  of  this  milder 
and  more  reasonable  rule,  he  must  have  been  a  bona  fide  cred- 
itor; that  is,  he  must  have  given  credit  to  the  vendee  without 
notice  of  the  lien  and  in  the  confidence  that  the  property  be- 
longed to  his  debtor  in  equily,  as  well  as  law.     It  does  not, 
however,  appear  that  he  had  given  any  credit  to  his  vendor,  or 
that  the  latter  had  at  any  time  been  his  debtor.    He  can  not, 
then,  claim  the  protection  of  the  rule  which  forbids  a  secret 
trust  to  be  set  up  against  a  bona  fide  creditor.    But  if  he  pur- 
chased with  notice  of  the  prior  equity,  he  falls  under  the  denim- 
ciation  of  being  particepa  criminia  with  his  fraudulent  grantor. 
He  can  not  be  permitted  to  shelter  himself  under  his  mere  legal 
title,  and  there  set  at  defiance  the  equitable  claims  of  others; 
but  his  own  title  will  be  postponed  and  made  subservient  to 
theirs.     It  would  be  gross  injustice  to  allow  him  to  defeat  the 
just  rights  of  others,  by  his  own  iniquitous  bargain:  Story's  Eq. 
422. 

The  question  submitted  to  the  jury  imder  the  issue,  was  as  to 
the  fraudulent  intent  of  the  appellant  in  procuring  his  title. 
That  intent  was  a  question  of  fact,  and  peculiarly  within  the  prov- 
ince of  the  jury :  1  Stark.  Ev.  462, 476.  Of  the  weight  of  evidence 
they  are  the  judges.  The  law,  it  has  been  said,  has  no  scales 
wherein  to  weigh  the  different  degrees  of  probability;  still 
less  to  ascertain  what  weight  of  evidence  shall  amount  to 
proof  of  any  disputed  fact.  Its  business  is  to  define,  to  dis- 
tinguish, and  to  apply  legal  consequences  to  ascertained  facts; 
but  whether  a  fact  be  probable  or  improbable,  true  or  false,  ad- 
mits of  no  legal  definition.  The  law  therefore  refers  the  weight 
of  evidence,  and  of  the  different  degrees  of  probability  to  the 
jury,  who  are  to  be  guided  in  their  decision  by  their  conscientious 
judgment  and  belief  under  all  the  circumstances  of  the  case:  Id. 
474,  476.  And  where  the  question  is  one  of  fact,  to  be  ascer- 
tained by  the  jury,  from  weighing  the  evidence  and  the  degrees 
of  probability,  the  court  will  not  interpose  for  the  purpose  of 
granting  a  new  trial,  unless  it  be  in  order  to  remedy  some  man- 
ifest error.  *'  Where  a  controversy  consists  chiefly  of  questions 
of  fact,  the  objections  to  a  verdict  must  be  very  cogent  to  induce 
the  court  to  grant  a  new  trial :"  Uniled  States  v.  Duval,  Qilp. 
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889.  In  such  a  case  it  is  not  enough  that  it  is  not  dear  that  the 
yerdict  is  right;  but  it  must  clearly  appear  that  it  is  wrong  to 
induce  the  court  to  set  aside  the  yerdict.  For,  as  was  said  in 
Baudin  v.  Eoliff,  1  Mart.  (N.  S.)  178  [14  Am.  Dec.  181],  where, 
as  in  this  case,  the  issue  was  fraud,  "  on  such  an  issue  a  jury  are 
emphatically  more  competent  than  this  tribunal  to  arriye  at  the 
truth.  ^'  And  in  Oregg  v.  The  Leasee  of  Sayre,  8  Pet.  244, 
'*  where  matters  alleged  to  be  fraudulent  are  investigated  in  a 
court  of  law,  it  is  the  proyince  of  a  juiy  to  find  the  facts  and  de> 
termine  their  character.'' 

In  the  case  before  us  the  appellant  can  be  in  no  better  con- 
dition here  than  he  would  haye  occupied  on  a  motion  for  a  new 
trial  in  the  court  below;  and  indeed,  that  court  may  haye  pos- 
sessed means  of  judging  of  the  correctness  of  the  yerdict  which 
we  can  not;  for  (as  has  been  remarked  by  Chief  Justice  Marshall) 
evidence  which  the  court  has  heard  may  make  an  impression  not 
always  to  be  communicated  by  a  statement  of  that  evidence. 
Neither  courts  of  law  nor  equily,  says  Mr.  Justice  Story,  insist 
upon  positive  and  express  proofs  of  fraud;  but  each  deduces 
them  from  circumstances  affording  strong  presumptions.  We 
think  the  circumstances  adduced  in  evidence  in  the  case  before 
us,  afford  strong  presumptions  against  the  plaintiff's  title,  and 
unexplained  by  him,  warranted  the  verdict  of  the  jury. 

We  see  no  reason  to  be  dissatisfied  with  the  verdict;  and  are 
therefore  of  opinion  that  the  judgment  of  the  district  court  be 
affirmed. 

Vendor's  Lien,  Creation,  Existence,  and  Extent  of:  See  cases  col- 
lected in  notes  to  HaWs  Ex*r8  y.  CUck^  39  Am.  Deo.  327,  and  WiiAom  v. 
GorreU,  40  Id.  456. 

Fraud  will  not  be  Presumed,  but  poeitive  and  direct  proof  of  it  is  on- 
necessary:  DavU  V.  Calvert,  25  Am.  Dec.  282;  and  the  harden  of  proof  to 
estahlish  it  is  on  the  party  who  alleges  it:  Nichols  y.  Patten,  36  Id.  713;  Tow- 
9ey  V.  Shook,  25  Id.  108.  See  also,  Juzan  v.  Totdmin,  44  Id.  448.  The  prin- 
cipal case  is  cited  in  GraJtam  t.  Roder,  5  Tex.  148,  to  the  point,  that  the  ex- 
istence of  actual  or  positive  fraud  is,  in  general,  a  question  for  the  jury  to 
decide;  and  that  when  the  question  is  one  of  fraudulent  intention  it  is  Uieir 
province  to  judge  of  the  weight  and  sufficieucy  of  the  evidence  to  mft.infaLi^ 
the  issue. 

Gross  Inadequacy  of  Price  Affords  Veuement  Presuuftion  of  Fraud, 
when  connected  with  suspicious  circumstances  or  peculiar  relations  between 
the  parties:  Jwxan  v.  Toulmin,  44  Am.  Deo.  448;  gross  inadequacy  of  price, 
when  the  vendor  is  indebted,  gives  rise  to  a  presumption  of  fraud  in  the  sale: 
firyarU  v.  Keltoiiy  1  Tex.  415. 

Lis  r£NDEN8  IS  Constructive  Notice,  and  a  sale  pendente  lite  iaa  nul- 
lity as  against  the  plaintiff  in  the  suit:  Burford  v.  Ro8ef\field,  37  Tex.  40, 
citing  the  principal  case. 
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The  FBiNdPAL  CASK  IS  ciTXD  to  the  point  that  the  sapreme  ooort  will  not 
•et  aside  the  yerdict^  when  it  is  not  clear  that  the  Terdict  is  not  rig^t,  but 
that  it  most  clearly  appear  that  it  is  wrong,  to  authorize  a  reversal  of  the 
judgment  on  that  ground,  in  Wells  v.  Barnett,  7  Tex.  587;  Long  t.  SUiger^ 
8  Id.  462;  Edrington  v.  Kiger,  4  Id.  93;  Dcmidson  v.  Edgar,  5  Id.  496;  Powell 
w.  Haley,  28  Id.  56;  to  the  point  that  by  the  Spanish  law  a  parol  sale  of  land 
is  sufficient  to  pass  a  good  and  indefeasible  title,  in  SuUivan  v.  DimmiU,  84 
Id.  114;  and  to  the  point,  that  the  vendor  of  land  has  an  equitable  lien 
thereon,  to  secure  the  payment  of  the  purchase  money,  and  that  this  lien  ez- 
iBts  against  the  vendor  and  all  subsequent  purchasen  with  notice,  actual  or 
eonstractive,  in  ^ttfrqf  v.  WhUmoret  31  Id.  627. 


Samuel  Smith  v.  Mabia  de  Jesuba  Smith. 

[1  Texas,  fi21.1 
f  AXffSOUOH    COHABITATIOM    AND    RSPUTE    MAT    ESTABLISH  A  MaBBIAOI  in 

oonntries  governed  by  the  common  law,  yet  it  will  not  be  admitted  in 
the  courts  of  Texas  to  annul  a  subsequent  marriage  celebrated  there, 
while  Texas  was  a  part  of  Mexico,  and  with  all  the  soleumities  then 
required  by  the  law. 
Pboof  ov  Foreign  Makriaob. — Certified  copy  of  marriage  certificate  from 
records  of  Balls  county,  Missouri,  Ib  not  evidence  in  Texas  to  establish  a 
former  marriage  in  Missouri  to  the  exclusion  of  a  subsequent  one  per- 
formed  according  to  the  rites  and  formalities  of  Texas,  without  proof 
that  such  copy  would  be  sufficient  to  establish  a  marriage  by  the  laws  of 
Missouri. 
Br  THE  Spanish  Law,  iv  a  Ssoond  Mabriaoi  is  GoNTRACfrED  during  tha 
existence  of  a  prior  marriage,  and  celebrated  with  all  the  formalities  of 
that  law,  and  in  good  faith  on  the  part  of  the  woman,  it  imposes  upon 
her  aU  the  obligations  and  invests  her  with  all  the  rights  of  a  lawful  wifa 
so  long  as  she  continues  ignorant  of  any  annulling  impediment  on  tha 
part  of  the  husband. 
twoND  Marriage  having  been  Contraoted  in  Texas  before  its  An- 
nexation to  the  United  States,  the  obligations  flowing  from  it  will  be 
governed  by  the  principles  of  the  Spanish  jurisprudence  after  its  annex- 
ation. 
Pdtatiyb  Marriage  is  One  Which,  being  Null  on  account  of  some  dis- 
solving impediment,  is  held,  notwithstanding,  a  true  marriage,  because 
of  its  having  been  contracted  in  good  faith  by  both  or  one  of  the  spouses. 

^  Fdtative  Marriage  mat  be  Changed  into  a  Real  Marriage,  by  the 

Spanish  law,  by  the  removal  of  the  disability. 
Widow  bt  Second  Marriage  will  be  Entitled  to  Letters  of  Admin- 
istration, on  the  death  of  her  husband,  by  the  laws  of  Texas,  in  pref- 
erence to  a  son  by  the  first  marriage,  although  the  first  marriage  was  in 
force  at  the  time  of  consummating  the  second,  if  the  second  wife  had  na 

)  knowledge  of  the  prior  marriage. 

Appeal  from  order  of  probate  court  granting  letters  of  admin- 
istration on  the  estate  of  J.  W.  Smith  to  Maria  de  Jesosa  Smith. 
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.V|>pt'llant  claims  the  right  to  administer  upon  the  estate  as  be« 
hig  the  8on  of  the  intestate  by  a  former  marriage,  and  claims 
that  the  marriage  of  the  appellee  was  null  and  void,  it  having 
been  contracted  during  the  existence  of  the  prior  marriage. 

NeiU  and  Lewis,  for  the  appellant. 

J.  WeM),  for  the  appellee. 

By  Court,  Hemphill,  C.  J.  (after  stating  the  facts).  The 
provision  of  law  regulating  the  rights  of  parties  to  adminis* 
tration,  was,  at  the  commencement  of  this  suit,  found  in  the 
first  section  of  the  "act  regulating  the  duties  of  probate 
courts,"  etc.,  approved  the  fifth  of  February,  1840,  p.  110, 
4th  vol.  laws;  and  is  in  the  following  terms,  viz.:  "That 
when  any  person  shall  die  intestate,  the  executors  named  in 
any  testament  shall  renounce  the  executorship,  or  refuse  or 
neglect,  for  the  space  of  thiriy  days  after  death  of  testator,  to 
exhibit  such  a  testament  for  probate,  then,  administration  of  the 
succession  of  such  intestate  or  such  testator,  with  the  testament 
annexed,  shall  be  granted— first,  to  the  surviving  husband  or  sur- 
viving wife;  then,  the  next  of  kin  of  such  intestate  or  testator, 
or  one  of  them,"  etc.  During  the  progress  of  the  cause  in  the 
lower  courts  the  statute  containing  the  above  provisions  was 
repealed,  but  the  present  one  on  the  subject  contains,  substan- 
tifjly,  a  similar  regulation.  The  appellant  contends  that  the 
marriage  between  the  appellee  and  the  deceased  was  null,  on  the 
ground  that  at  the  time  of  their  marriage  the  deceased,  as  the 
appellant  alleges,  had  a  lawful  wife  living  in  the  state  of  Mis- 
souri, one  of  the  United  States  of  America,  and  that  the  ap- 
pellee having  never  been  lawfully  the  wife,  can  not  claim  admin- 
istration as  the  surviving  wife  of  the  deceased. 

The  questions  arising  in  this  controversy,  in  their  natural 
order,  are:  1.  Whether  there  is  any  sufficient  legal  proof  of  the 
former  marriage,  alleged  to  have  been  celebrated  between  the 
deceased  and  the  mother  of  the  appellant?  and,  2.  Whether, 
if  the  former  marriage  be  established,  and  also  the  existence  of 
the  wife,  at  the  time  of  the  celebration  of  the  latter,  the  appellee 
is  not,  nevertheless,  imder  the  laws  of  the  land,  to  be  regarded 
as  the  lawful  wife  of  the  deceased,  and  entitled  as  such  to  all  the 
rights  and  privileges  of  a  surviving  wife  ? 

An  attempt  was  made  to  establish  the  former  marriage  by 
proof  of  the  cohabitation  of  the  parties,  and,  also,  by  evidence 
of  its  solemnization  by  a  justice  of  the  peace,  an  officer  duly 
authorized,  as  is  contended,  by  the  laws  of  the  state  of  Missouri 
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to  celebrate  the  rights  of  matrimony.  Whatever  force  may  be 
given  to  evidence  of  cohabitation  and  repute,  as  establishing  a 
domestic  marriage,  in  countries  governed  by  the  common  law, 
yet  we  can  not  permit  the  establishment  of  a  foreign  marriage 
on  such  evidence  in  our  courts,  in  cases  where  it  would  ox>erate 
to  the  annulling  of  a  marriage  celebrated  here  according  to  the 
laws  of  the  country,  and  to  the  destruction  of  all  the  rights  of 
the  innocent  partner  and  the  offspring  of  the  latter  marriage; 
and  this  will  especially  not  be  regarded  as  competent  proof 
when,  from  other  facts  adduced,  it  is  apparent  that  marriage  in 
the  foreign  country  of  its  celebration  is  considered  not  only  as 
a  contract,  which  can  be  consummated  by  the  consent  and  co- 
habitation of  the  parties,  but  as  one  the  solemnization  of  which 
is  regulated  by  special  laws,  and  is  celebrated,  as  in  this  in- 
stance, by  an  officer  of  the  government — asstuning  to  himself 
authorily  for  that  purpose.  From  our  knowledge  of  the  laws, 
or,  at  least,  the  customs  and  usages  of  Spain,  we  know  that  co- 
habitation between  single  unmarried  persons  is  tolerated  to  a 
great  extent  in  Sx>ain  and  Mexico;  and  to  admit  such  evidence 
as  competent  proof  of  a  foreign  marriage,  without  any  knowl- 
edge of  the  laws  or  usages  regulating  the  marriage  union,  would 
be  unwarrantable,  and  dangerous  to  the  rights  of  our  citizens, 
growing  up  in  good  faith  under  the  laws  of  the  country. 

Nor  are  we  of  opinion,  that  the  foreign  marriage  was  suffi- 
ciently established  by  the  evidence  adduced  of  its  actual  solem- 
nization. This  consisted  in  a  certified  copy,  from  the  office  of 
the  recorder  of  Balls  counly,  state  of  Missouri,  of  a  certificate, 
under  the  sign  manual  of  a  justice  of  the  peace,  that  he  had,  on 
a  certain  day  in  1822,  solemnized  according  to  law,  the  mar- 
riage rite  between  the  deceased  and  one  Harriet  Stone.  Admit- 
ting that  this  record  is  authenticated  according  to  the  act  of 
congress  of  1834,  and  that  it  should  have,  therefore,  such  faith 
and  credit  accorded  to  it  in  our  courts,  as  by  the  laws  and 
usages  of  the  state  of  Missouri,  it  has  in  the  courts  of  that  state: 
yet,  having  no  knowledge  of  the  laws  and  usages  of  that  state 
relative  to  the  subject-matter,  we  can  not  determine  the  faith 
and  credit  to  which  this  office  copy  of  the  record  may  be  entitled. 
The  form,  validity,  and  effect  of  the  record,  and  of  the  probate, 
if  any  be  required,  must  depend  on  the  provisions  of  some  local 
statute,  and  this  should  have  been  proved,  before  the  compe- 
tency or  force  of  the  evidence  could  be  determined.  We  can 
not  judicially  know,  without  proof  of  the  law,  whether  such  an 
instrument  is  authorized  to  be  recorded — nor  the  legal  effects  of 
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the  prodootion  of  a  copy  of  such  a  record  in  a  court  of  justice. 
Before  it  can  be  admitted  as  competent  eyidence  to  establish  a 
foreign,  to  the  dissolution  of  a  domestic  marziagey  and  to  the 
destruction  of  the  rights  of  the  innocent  partner,  and  offspring 
of  the  latter,  the  proof  of  the  statute  authorizing  the  registration 
of  such  a  certificate,  and  the  effects  of  such  a  record  as  evidence, 
is  indispensable.  See  Bryant  y.  Keliorit  decided  at  this  term  of 
the  court:  1  Tex.  415.  If  the  production  of  the  certificate  were 
for  the  purpose  of  proving  the  solemnization  of  the  foreign 
marriage,  according  to  the  laws  of  the  state  of  Missouri,  it  be« 
came  necessary  that  proof  of  the  laws  of  that  country  should 
have  been  made:  See  2  Stark.  Ev.  610;  4  Ph.  Ev.  209.  But, 
granting  that  the  foreign  marriage  was  fully  established,  we  are 
of  opinion,  that  the  claim  of  the  appellant,  to  the  administration, 
can  not  be  sustedned. 

The  record  shows,  that  on  the  twenly-second  day  of  February, 
1830,  all  the  formalities,  rites,  and  ceremonies  having  been  duly 
observed,  and  proclamation  having  been  made  on  three  festival 
days,  according  to  the  ritual  of  the  holy  apostolic  catholio 
church,  and  no  impediment  having  been  made,  the  deceased 
and  the  appellee  were  married,  in  fade  ecclestoB,  by  the  actual 
priest  of  the  city  of  San  Antonio.  This  marriage  was  not  im- 
peachable for  the  want  of  any  formality,  but  was  in  full  com- 
pliancu  with  the  laws  regulating  the  marriage  ceremonial,  and,  if 
made  in  good  faith  on  the  part  of  the  appellee,  imposed  upon 
her  all  the  obligations,  and  invested  her  with  all  the  rights  of  a 
lawful  wife,  so  long  as  she  continued  ignorant  of  any  annulling 
impediment  on  the  part  of  her  husband,  which  would  dissolve 
such  a  marriage,  although  such  an  impediment  might  have,  in 
fact,  existed.  The  second  marriage  having  been  contracted  be- 
fore the  introduction  of  the  common  law,  the  rights  and  obliga- 
tions flowing  from  it,  depend  on  the  principles  of  Spanish  juris- 
prudence, and  we  have  been  referred  to  authority  to  support  the 
position  that  the  appellee,  under  the  circumstances  of  this  case, 
is,  under  the  laws  of  Spain,  entiUed  to  all  the  rights  of  a  lawful 
wife  of  the  deceased. 

Among  other  authorities  we  have  been  referred  to  law  1,  tit. 
13,  Partidas,  4.  This  law  treats  of  the  legitimacy  of  children, 
and  declares  that  although  there  exists  an  impediment,  for 
which  a  marriage  should  be  dissolved,  yet  the  children  begotten 
before  such  an  impediment  is  known,  will  be  legitimate;  and 
this,  as  well  where  both  of  the  spouses  are  ignorant  of  the  ex- 
istence of  such  impediment,  as  where  only  one  of  them  knew  it, 
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for  the  ignorance  of  one  of  the  spouses  alone  "will  render  the 
children  legitimate.  Bot  after  they  knew  with  certainly  the 
existence  of  such  an  impediment,  those  that  they  afterwards 
have  will  not  be  Intimate.  This  law,  in  its  terms  extends  only 
to  the  legitimation  of  children  whose  parents,  or  one  of  them, 
haye  the  misfortune  through  ignorance,  to  contract  marriage 
during  the  existence  of  an  impediment  which  would  annul  such 
proTifiion;  but  the  spirit  of  the  provision  would  extend  the  same 
protection  to  the  innocent  parent,  as  io  the  innocent  ofiEspring. 
The  beneficent  object  of  the  legislator,  was  to  shield  the  off- 
spring from  the  consequences,  not  of  vice — ^but  of  ignorance  on 
the  part  of  the  ancestor — and,  if  this  ignorance  operate  as  in- 
nocence, and  convert  an  unlawful  into  a  lawful  act  for  the  ben- 
efit of  the  child,  it  should  exert  the  same  benign  influence  on 
the  rights  of  the  parent  who  was  in  no  fault.  The  reason  of  the 
law  is  the  same  in  both  cases,  and  this  legal  provision  is  not  one 
of  that  class,  which,  from  their  terms,  objects,  limitations,  or 
provisions,  can  not  be  extended  beyond  the  case  specially  re- 
lieved— ^but  of  that  class,  which  embrace  all  who  have  substan- 
tially the  same  merits — and  between  whom  the  discrimination 
would  be  odious,  partial,  and  unjust.  The  legitimation  of  the 
children  should  be  considered  as  only  one  of  the  effects  of  the 
innocence  of  the  parents,  and  not  as  precluding  the  parent  her- 
self, whose  claim  is  equally  as  strong,  from  all  benefit  on  the 
same  grounds. 

It  should  be  remembered  that  we  are  in  a  great  measure  des- 
titute of  authentic  collections  of  the  former  laws  of  the  country. 
The  edition  of  the  Partidas,  that  is  in  common  use,  is  very  in- 
complete— ^and  we  are  altogether  without  the  compilations  of 
the  laws  introduced' since  the  adoption  of  that  code.  We  find, 
it  is  true,  some  scattered  and  detached  fragments  of  these  laws 
in  other  works,  and  from  two  or  three  commentators  we  can 
glean  the  substance  of  such  of  them  as  are  referred  to  in  these 
writings,  but  they  are  in  so  condensed  a  form,  as  to  frequentiy 
present  but  very  vague  and  unsatisfactory  information.  Were 
all  of  these  laws  accessible,  some  positive  regulation  would 
doubtless  be  found,  which  would  convert  the  ignorance  of  the 
parent  into  a  shield,  covering,  with  the  like  protection,  both 
the  parent  and  child — ^and,  under  whose  shelter,  the  rights  of 
both  would  be  alike  sustained  against  all  assaults,  from  what- 
ever quarter.  But,  though  the  rational  inference  from  the  law 
in  the  Partidas,  would  lead  to  the  conclusion,  that  the  benign 
spirit  of  that  provision  had  been  extended,  also,  to  the  protec- 
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tion  of  the  innocent  and  honest;  yet,  we  are  not  left  to  unaided 
construction,  or  to  rules  of  exposition,  however  just,  to  sustain 
this  extension  of  the  salutary  proTision.  In  the  **  El  Dicdonario 
de  Legislacion,"  we  find  the  rule  above,  deduced  from  the  spirit 
of  the  law  in  Partidas,  so  fully,  precisely,  and  positively  laid 
down  by  this  eminent  writer,  that  we  can  have  no  doubt  of  its 
existence  as  a  principle  of  Spanish  jurisprudence. 

In  this  work,  putative  matrimony  is  defined  to  be  a  marriage, 
which  being  null  on  account  of  some  dissolving  impediment,  is 
held,  notwithstanding,  for  a  true  marriage,  because  of  its  hav- 
ing been  contracted  in  good  fath,  by  both  or  one  of  the  spouses 
being  ignorant  of  the  impediment.  Good  faith  is  always  pre- 
sumed, and  he  who  would  impede  its  effects,  must  prove  that  it 
did  not  exist.  To  make  the  good  faith  perfect,  it  is  necessary 
that  the  marriage  should  have  been  celebrated  with  the  pre- 
scribed solemnities — ^that  the  spouses  may  have  been  ignorant  of 
the  annulling  vice,  and  that  their  ignorance  be  excusable.  Even 
after  such  marriage  is  annulled,  it  produces  the  civil  effects  of 
true  matrimony,  as  well  with  respect  to  the  spouses  as  with  re- 
spect to  the  offspring.  The  interests  of  the  consorts  at  separa- 
tion, will  be  regulated  according  to  the  disposition  which  would 
have  been  made  of  them,  in  case  of  dissolution  by  death  or  di- 
vorce. This  good  faith  produces  its  results  as  long  as  it  contin- 
ues, and  when  it  ceases,  its  effects  also  cease. 

To  illustrate  the  principles  pf  the  law  on  this  subject,  this  jur- 
ist refers  to  a  case  identical  in  its  circumstances,  with  the  mar- 
riage between  the  deceased  and  the  appellee.  He  says,  that  if 
good  faith  does  not  exist,  except  on  the  part  of  one  of  the  con- 
sorts, it  seems  natural  that  this  matrimony  should  not  produce 
its  civil  effects,  except  in  favor  of  this  consort  and  of  the  off- 
spring of  the  marriage.  ''  The  man,  for  example,  conceals  his 
first  marriage,  and  marries  with  another  woman  ignorant  of  the 
fact — this  connection  is  annulled,  but  the  woman  having  acted 
in  good  faith,  shall  enjoy  the  civil  rights  of  a  legitimate  wife,  as 
well  with  respect  to  her  children,  as  with  respect  to  her  husband 
— and  the  children  shall  enjoy  all  the  rights  of  legitimacy,  with 
respect  to  both  of  their  parents,  but  it  seems  unjust  that  the 
husband,"  etc.  Again:  "  Putative  matrimony  may  be  converted 
into  a  true  marriage,  if,  after  the  celebration,  the  impediment 
ceases  to  exist.  In  the  case  for  example,  that  a  man  be  married 
to  a  second  wife,  living  the  ^rst,  if  afterwards  this  one  die,  the 
second  wife  who  was  ignorant  of  the  first  marriage  of  her  hus- 
band, may,  at  her  pleasure,  select  either  to  live  with  him,  or  be 
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separated  and  many  another."  A  full  and  complete  translation 
of  the  article  has  not  been  attempted,  but  only  the  substance  of 
sach  portions  as  are  more  immediately  applicable  to  the  circum- 
stances of  this  case. 

The  court  of  Louisiana  has  held,  on  a  similar  provision  in 
their  code,  that  where  a  woman  was  deceived  by  a  man  who  rep- 
resented himself  as  single,  she  and  her  children  bom  while  the 
deception  lasted,  are  entitled  to  all  the  rights  of  a  legitimate 
wife  and  children:  Clendenning  v.  Clendenning^  8  Mart.  (N.  S.) 
488.  In  this  case,  there  was  no  attempt  to  prove  that  the  ap- 
pellee had,  at  the  time  of  the  marriage,  or  at  any  time  before 
the  death  of  her  husband,  or  even  tmtil  the  question  of  admin- 
istration was  agitated — any  knowledge  whatever  of  the  former 
alleged  marriage.  The  deception  pnicticed  upon  her  appears  to 
have  been  complete.  Her  faith  in  her  husband  appears  never 
to  have  been  disturbed  with  suspicions  of  former  infidelity  to 
the  marriage  relations,  or  with  doubts  of  his  treachery  (as  al- 
leged) to  a  former  partner  in  matrimony;  a  certain  knowledge  of 
which  on  the  part  of  the  appellee,  at  the  time  of  her  marriage, 
would  have  covered  her  with  the  shame  of  an  adulterous  con- 
nection, and  d^praded  her,  in  legal  contemplation,  below  even 
the  level  of  the  concubine.  There  was  not  only  no  proof  of  any 
knowledge,  on  her  part,  but  were  presumptions  at  all  admissible 
as  against  the  good  faith  of  the  appellee,  they  would,  if  sufiEered 
to  be  raised  from  the  facts  as  proved,  not  operate  injuriously  to 
the  appellee;  but  would,  instead  of  proving  her  knowledge,  man- 
ifest her  ignorance  of  the  existence  of  a  former  marriage  or  wife. 

The  first  marriage  was  celebrated  in  a  remote,  foreign  coun- 
tiy,  between  which  and  this  there  existed,  at  the  time,  but  little 
intercourse,  and  more  es2>ecially  with  San  Antonio,  the  place  of 
the  latter  marriage — a  city  whose  inhabitants  were  then  almost 
exclusively  Mexicans,  and  had  seldom  intercommtinication  with 
foieignerB.  The  movements  of  the  deceased  between  1828  and 
1880,  are  not  established;  but,  from  the  &ct  of  his  being  found, 
at  the  latter  period,  in  San  Antonio,  we  may  conjecture  that  he 
had  resided  there  for  several  years.  Residing  here  under  a 
change  of  name,  and  claiming  to  have  been  from  North  Car- 
olina— another  foreign  country,  remote  both  from  Texas  and  from 
the  state  of  Missouri — ^it  vms  almost  impossible  that  the  appellee 
could,  on  inquiry — ^had  her  suspicions  been  aroused — have  ob- 
tained any  satisfactory  information  as  to  the  former  condition  of 
her  husband  in  Missouri,  while  she  was  altogether  ignorant  of 
the  fact  of  his  domiciliation  in  that  state.    There  is  not,  then,  a 
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shadow  of  probabilily  that  the  appellee  had,  at  any  time,  heard 
of  the  former  marriage. 

If  presamptions  might  arise,  that  this  fact  was  ascertained 
after  the  arrival  of  the  first  wife  in  Texas,  yet  this  wife  was 
married  to  another  man  before  her  emigration  to  this  country. 
As  innocence  is  always  presumed,  it  is  not  to  be  supposed  that 
the  first  wife  remarried,  without  having  obtained  a  divorce.  If 
the  appellee  ever  heard,  then,  of  the  existence  of  the  first  wife, 
it  was  only  as  one  from  whom  her  husband  had  been  divorced, 
and  between  whom  the  marriage  had  been  utterly  dissolved. 
Had  it  been  ever  proven  that  the  appellee  had  received  certain 
information  of  the  existence  of  the  former  wife,  yet,  after  her 
marriage,  the  fact,  thus  qualified,  would  not  affect  her  claim  or 
disturb  her  rights  as  a  lawful  wife  of  the  deceased.  In  the 
article  quoted  from  the  dictionaiy,  it  is  laid  down  that  putative 
may  be  converted  into  true  matrimony,  by  the  impediment  ceas- 
ing to  exist,  and  the  instance  given  in  illustration  of  the  rule, 
would  be  identical  with  this  case,  had  the  former  wife  died  in- 
stead of  being  divorced,  as  is  to  be  presumed,  from  her  remar- 
riage; but  the  rule  is  as  applicable  in  the  one  case  as  in  the 
other.  The  former  marriage  is  as  completely  dissolved  (at  least 
it  is  so  by  the  laws  of  this  country)  by  divorce,  as  by  death,  and 
the  putative  is  converted  into  a  real  marriage,  by  the  removal  of 
the  disability,  however  that  may  be  effected.  According  to  the 
instance  given,  the  second  wife,  on  the  death  of  the  first,  has 
the  privilege  of  remaining  with  her  husband  as  his  lawful  wife, 
or  of  separating  and  marrying  another.  This  privilege  should 
be  accorded,  as  well  where  the  first  marriage  is  dissolved  by 
divorce,  as  by  death. 

But  presumptions  can  not  be  admitted,  to  any  extent,  to  im- 
peach the  good  faith  of  the  appellee.  If,  by  knowlege  of  the 
former  marriage,  she  is  to  be  divested  of  her  rights  and  exposed 
to  humiliation,  this  marriage  must  be  established  on  clear  and 
indisputable  proof,  and  not  on  presumptions  susceptible  of  ex- 
planation, if  there  were  any  arising  out  of  the  facts  in  the  case; 
and  we  have  only  alluded  to  the  doctrine  of  presumptions,  to 
show  their  inadmissibility  in  a  controversy  of  a  similar  nature, 
and  not  as  necessary  to  the  decision  of  the  present  case.  There 
are  here  no  presumptions,  that  the  ignorance  of  the  apx)ellee  was 
ever  enlightened,  that  the  darkness  enveloping  her  husband's 
conduct,  was  ever  dispersed — or,  that  her  mind  was  crossed  with 
a  shadow  of  suspicion  that  she  was  not  in  law,  morals,  and  re- 
ligion, the  lawful  wife  of  the  deceased;  she  is  innocent,  then,  of 
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any  offense  against  morality  or  against  the  rights  of  the  former 
wife. 

She  has  been  subjected  to  all  the  duties  and  obligations,  and 
is  entitled  to  all  the  rights  of  a  bona  Jide  wife.  Her  ignorance 
and  her  innocence  continued  through  the  life  of  her  husband. 
She  was,  in  life,  his  lawful  wife,  and  if  terms  are  used  in  their 
ordinary  or  legal  import,  she  must,  after  death,  be  his  suryiving 
wife.  The  appellant's  counsel  has  contended,  in  a  yery  ingenious 
axgmnent,  that  though  she  might,  under  the  law  existing  at  the 
celebration  of  the  marriage,  be  entitled  to  a  portion  of  the  prop- 
erty, yet  by  the  laws  in  force  at  the  time  of  his  death  she  could 
not  be  regarded  as  the  surviving  wife  of  the  deceased.  That  the 
order  of  administration  is  an  arbitrary,  legal  regulation,  and 
that  the  surviving  wife,  to  whom  administration  is  granted,  was 
only  one  who,  in  contemplation  of  the  common  law,  was  the 
lawful  wife  of  the  deceased.  The  extreme  pressure  under  which 
our  opinions  are  made  up,  will  prevent  any  full  discussion  of 
these  and  other  points  raised  in  the  argument,  even  of  such  as  may 
be  essential  to  the  decision;  we  will,  however,  briefly  remark, 
that  the  rules  of  law  deduced  from  Spanish  commentators  by 
the  appellant,  are  modified  by  other  rules  and  principles,  as  laid 
down  in  the  authorities  to  which  we  have  referred.  And,  that 
although  the  common  law  may  not,  as  is  contended,  without 
some  statutory  modification,  recognize  the  validity  of  a  second 
marriage  (the  first  wife  living)  under  any  circumstances,  or  the 
rights  of  the  ignorant  partner  or  of  the  offspring,  however  inno- 
cent— yet  this  marriage,  being  valid  at  the  time  of  its  solemniza- 
tion, continued  so  under  the  laws  of  this  countiy  as  long  as  the 
appellee  was  not  certainly  informed  of  the  first  marriage;  and 
after  the  dissolution  of  this  by  divorce  as  is  to  be  presumed,  the 
second  marriage  by  the  removal  of  all  impediment,  became  a  true 
marriage  and  was  relieved  from  all  taint  of  illegality.  The 
marital  rights  of  persons  in  this  state,  married  before  the  intn>> 
duction  of  the  common  law,  are  to  be  regulated  by  the  law  as  it 
aforetime  was. 

If,  then,  by  the  former  law,  the  appellee  is  and  was  regarded, 
up  to  the  death  of  the  deceased,  as  his  lawful  and  bona  Jide  vnfe, 
it  would  surely  be  no  misnomer  to  style  her,  after  his  death,  his 
surviving  wife.  It  is  true,  that  the  order  of  granting  letters  of 
administration,  as  now  regulated,  was  established  since  the 
common  law  was  put  in  force;  but,  when  application  is  made  by 
a  wife  for  authority  to  administer  the  succession  of  a  deceased 
husband,  and  her  statiLS  is  disputed,  we  must  have  recouzsep 
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not  to  the  common  law  alone,  but  to  aU  the  laws  regulating  her 
condition,  to  ascertain  whether  she  is  entitled,  or  not,  in  the 
capacity  in  which  she  sets  up  her  claim  P  by  those  laws,  she 
is  regarded,  during  the  life  of  the  deceased,  as  hip  bona  fide  wife, 
and  as  such  entitled  to  all  the  rights  of  a  lawful  wife,  she  must, 
if  she  surviyes  him,  be  regarded  as  his  surviving  vnfe,  and  be 
invested  with  all  the  rights  devolving  on  her  in  that  capacity, 
one  of  which  is  the  authority,  first  in  order,  to  administer  on 
the  estate  of  the  deceased  husband.  She  has  a  laxger  interest 
in  the  property  than  any  other  person.  The  matrimonial  con- 
nection had  continued  for  fifteen  years,  and  she  is  in  her  own 
right,  entitled  to  one  half  of  the  balance  of  the  community 
property  remaining  after  the  payment  of  the  debts,  if  there  be 
ftz^y>  by  which  it  is  incumbered.  She  is  the  natural  guardian  of 
her  children,  and  there  is  eveiy  consideration  to  give  force  to 
her  claim  for  administration,  and  to  secure  a  faithful  and  care- 
ful discharge  of  the  duties  of  the  trust. 

Other  questions  of  importance,  connected  with  the  geneial 
principles  regulating  conflicting  claims  between  foreign  and 
domestic  marriages,  and  the  protection  which  would  be  afforded 
rights  accruing  in  good  faith  under  our  own  laws,  readily  sug- 
gest themselves  to  the  mind,  but  it  is  impossible,  under  the  oiiv 
cumstances,  to  give  them  any  consideration. 

It  is  ordered,  adjudged,  and  decreed,  that  the  judgment  of  the 
court  below  be  affirmed. 


Mabriaoe  dvrino  Contingangx  of  Pbiob  Valid  Mabbiage,  BmBon 
OF. — ^By  the  oommon  law,  if  a  person,  having  living  a  husband  or  wife,  marry 
another  person,  such  second  marriage  is  abaolutely  null  and  void:  2  Kent's 
Com.  79;  1  Bisb.  on  Mar.  and  Div.  299;  Cro.  Eliz.  858;  Pride  v.  Earl  of  Bath^ 
1  j3alk.  120;  1  Boll.  Abr.  340,  pi.  2,  357,  pL  40,  360  F;  FenUm  v.  Reed^  4 
Johns.  52;  S.  C,  4  Am.  Dec.  244;  WUlwmuon  v.  Paartsienj  1  Johns.  Ch.  889; 
Janu  V.  Jtmes,  5  Blackf.  141;  Martin  v.  Martin,  22  Ala.  86;  Summeriin  ▼» 
Livingstonj  15  La.  Ann.  519;  Harriaon  v.  Lincoln,  48  Me.  205;  AppiUUm  r. 
Warner,  51  Barb.  270;  KeTdey  v.  Keidey,  2  Yeates  (Pa.),  207;  Il^ffner  v.  H^- 
ner,  23  Pa.  St.  104;  Sellars  v.  Daxia,  4  Yerg.  503;  Miles  ▼.  ChiiUm,  1  Robert- 
son, 684;  Bird  v.  Bird,  1  Lee,  62h  SearU  v.  Price,  2  Hag.  Con.  187;  S.  C, 
4  Enff.  Ecc.  524;  Bayard  v.  Morphew,  2  Phillim.  321;  Ycung  v.  Naylor,  \ 
Hill*8  Eq.  383;  Smith  v.  Smiih,  1  Tex.  621  (principal  case);  Oanery.  Lane$- 
borotigh,  Peake,  17;  Zule  v.  Zule,  Saxton,  96;  note  to  Oathings  v.  WiUiams^ 
44  Am.  Deo.  54,  and  cases  there  cited.  And  no  length  of  time  or  absenoa^ 
and  nothing  but  death,  or  the  decree  of  a  court  having  jurisdiction  of  the 
case,  can,  in  the  absence  of  statutory  enactment,  dissolve  the  marriage  tiei 
Fentan  v.  Heed,  supra;  1  Roll  Abr.,  supra;  WiUiamson  v.  Parisien,  supra. 

Since  the  marriage  is  thus  void,  the  incidents  which  attend  and  follow  a 
valid  marriage  are  not  acquired  by  the  parties,  such  as  dower,  curtesy,  legit- 
imacy of  children,  etc.     Thus  in  an  action  of  assumpsU  by  a  woman  against 
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tiie  ftdministntom  of  her  reputed  husband,  ihe  alleged  that  the  latter  had 
represented  himself  to  her  as  a  widower,  had  induced  her  to  marry  him,  thai 
she  did  aeoordingly  enter  into  a  ceremony  of  marnage  with  him,  and  lived 
with  him  nntil  his  death,  performing  all  the  duties  of  a  wife,  hut  that  in  fact 
he  had  a  former  wife  living;  whereby  the  plaintiff  was  barred  of  her  dower; 
it  was  held  that  she  had  a  good  cause  of  action  for  work  and  labor  done  under 
this  fraud  of  the  deceased,  and  that  it  survived  against  his  executors:  ffiggina 
V.  Breen,  9  Mo.  497;  and  not  only  may  such  reputed  wife  recover  for  her 
services,  but  also  for  the  use  of  her  furniture,  hire  of  her  negroes,  moneys 
borrowed  by  him,  and  even  debts  of  his  paid  by  her  since  his  death:  Ibx  v. 
DawwiC*  CwraUfr^  8  Mart.  (La.)  94.    So,  also,  it  has  been  held* that  she  may, 
upon  hill  in  equi^,  compel  him  to  account  for  the  rents  and  profits  of  the 
pwpeity  he  took  from  her  under  this  supposed  marriage,  and  to  redeliver  the 
property  to  her  with  its  proceeds,  retaining  for  himself  the  benefits  of  his 
improvements:  T<mng  v.  Naylor^  1  Hill's  Eq.  383.    And  if  any  personal 
property  is  given  to  her  at  or  during  the  ezistenoe  of  such  supposed  marriage 
and  is  sold  by  the  husband  with  her  assent,  she  being  an  infant,  the  sale 
would  convey  no  title,  and  she  could  afterward  sue  for  and  recover  the  same: 
8dkm  T.  Dai€i»j  4  Yerg.  603.    In  that  case  the  court  say:  "  It  Ib  alleged 
that  in  thus  consenting  to  the  sale,  she  was  guilty  of  a  fraud  on  Sellars,  the 
purchaser.    This  can  not  be,  seeing  she  supposed  Mitohel  had  a  lawful  right 
to  make  the  sale,  and  that  she  had  no  right  to  prevent  it.    Her  conduct  was 
perfectly  fair,  taking  into  consideration  the  want  of  knowledge  under  the  in- 
fluence of  which  she  acted.    But  it  is  said  she  confirmed  the  sale  afterwards. 
The  answer  is,  she  was  still  an  infant;  and  as  she  could  make  no  contract 
binding  on  her,  nothing  she  could  say  in  aflbmance  of  one  already  made  could 
hind  her.    This  suit  is  the  most  conclusive  evidence  of  her  intention  to  dis- 
aflBzm  the  sale.    It  is  said  the  suit  should  have  been  in  the  name  of  Davis, 
her  father.    Such  suit  could  not  have  been  sustained,  because  he  certainly 
parted  with  the  property  [a  slave].    If  he  gave  it  to  Eliza  Ann,  it  belonged 
as  much  to  her  as  if  she  had  never  thought  of  a  marriage:*'  Id.  506.    That 
the  pretended  second  wife  has  no  dower,  see  Smart  v.  Whaley^  6  Smed.  &  M. 
806;  Higgma  v.  Brem,  9  Mo.  497;  WiUiams  v.  WUlianuf  46  Wis.  464.    The 
last  ease  was  an  action  for  dower,  and  there  was  evidence  from  which  the  jury 
mil^t  have  found  that  when  the  marriage  ceremony  was  solenmized  between 
plaintiff  and  the  deceased,  plaintiff  was  the  wife  of  another  man,  though  such 
disabili^  was  removed  some  years  before  the  death  of  deceased,  and  that, 
from  the  time  of  such  ceremony  until  such  death,  the  alleged  husband  and 
plaintiff  cohabited  together  and  publicly  acknowledged  each  other  as  husband 
and  wife.     It  was  held  error  to  refuse  instructions  asked  by  defendant  to  the 
effect  that  if  the  jury  found  tiiat  plaintiff,  at  the  time  of  such  ceremony,  was 
the  wife  of  another  man,  and  that  the  alleged  husband  spoke  of  and  intro- 
duced her  as  his  wife,  and  cohabited  with  her  as  such,  because  of  such  cere- 
aiony  or  pretended  marriage,  and  nd  beecmue  qf  any  actual  marriage  con- 
traded  afifr  the  diaabilUy  wob  removed^  then  she  was  not  entitled  to  dower. 
Where  a  man  conceals  his  first  marriage,  in  an  action  by  the  wife  to  annul 
the  marriage  on  the  ground  of  his  prior  marriage  and  abandonment  of  her,  if 
the  woman  is  of  good  character  and  blameless  in  the  affair,  it  has  been  held 
in  Kentucky  that  she  is  entitled  to  alimony:  Strode  v.  Strode,  3  Bush,  227. 

Statutobt  MoDincATioNS. — The  above  rule  of  the  common  law  allowing 
none  of  the  incidents  of  a  true  marriage  to  follow  the  ceremony  of  a  marriage 
entered  into  during  the  continuance  of  the  first  marriage,  was  early  found  to 
woric  much  injustice  upon  the  innocent  party  to  such  marriage,  and  more 
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especially  npon  the  innocent  ofibpriDg  of  such  pretended  marriage.  To  rem- 
edy these  hardships  many  statutes  have  been  passed  both  in  England  and  in 
the  different  American  states.  We'  will  briefly  notice  a  few  of  the  most  im- 
portant ones.  And  first  of  those  statutes  that  by  far  are  the  most  effective 
and  important,  since  they  tend  to  prevent  the  marriage  itself,  rather  than 
alleviate  the  hardships  flowing  from  it.  The  statute  of  1  Jac.  L,  c.  II,  en- 
acted that  if  any  person  being  married,  do  afterwards  marry  again,  the  for- 
mer husband  or  wife  being  alive,  it  is  felony,  but  within  the  benefit  of  clergy. 
That  statute  makes  five  exceptions,  in  which  it  is  no  felony.  The  two  most  im« 
portantof  which  are:  I.  Where  either  party  hath  been  continually  absent  abroad 
for  seven  years,  whether  the  party  in  England  has  knowledge  of  the  other  being 
alive  or  not;  and,  2.  Where  either  of  the  parties  has  been  absent  from  the 
other  seven  years  within  the  kingdom,  and  the  remaining  party  has  had  no 
knowledge  of  the  other  being  alive  within  that  time:  4  Bi  Com.  164.  Thia 
statute  has  been  the  model  for  criminal  legislation  on  the  subject  both  in 
England  and  in  the  American  states,  and  many  of  its  defects  have  been 
remedied,  especially  that  allowing  a  second  marriage  after  a  seven  years'  ab- 
sence abroad  where  the  party  hcu  had  knowledge  that  the  absent  one  was  alive: 
Shelford  on  Mar.  and  Div.  226;  1  Bish.  on  Mar.  and  Div.  297.  In  Maryland  the 
statute  requires  a  seven  years'  absence  before  the  other  can  marry,  and  un- 
der that  statute  it  has  been  held  that  the  deed  of  a  married  woman,  aban- 
doned by  her  husband,  of  property  acquired  by  her  as  a  sole  trader  after  the 
abandonment,  was  void:  ^Aea  v.  Rhenner^  1  Pet.  108. 

Another  class  of  statutes  is  that  making  the  iseue.  of  marriages  nuU  in  law 
legitmate.  The  New  York  statute  pro>4des  ''that  if  any  person  whose  hus- 
band or  wife  shall  have  absented  himself  or  herself  for  the  space  of  five  suc- 
cessive years,  without  being  known  to  such  person  to  be  living  during  that 
time,  shall  marry  during  the  life-time  of  such  husband  or  wife,  the  marriage 
shall  be  void  only  from  the  time  that  Us  nullity  shall  be  pronounced  by  a  court 
qf  competent  authority:"  2  R.  S.  139.  And  California  has  substantially  the 
■ame  law:  Cal.  Civil  Code,  sec.  61.  Under  the  above  section  of  the  Kew  York 
statutes  it  has  been  held  that  as  the  statute  was  remedial  in  its  nature,  it 
might  properly  be  applied  retrosijectively:  Brower  v.  Brower,  1  Abb.  App. 
(N.  Y.)  214.  In  Spicer  v.  Spieer,  16  Abb.  Pr.  (N.  S.)  1 12,  it  was  held  that  the 
statute  did  not  make  the  marriage  valid  for  any  other  purpose  concerning 
property,  than  that  of  preserving  the  inheritance  of  the  offspring,  from  the 
competent  parent,  and  that  a  wife  thus  marrying  was  not  entitled  to  dower 
in  the  property  of  her  second  husband.  But  in  White  v.  Latre,  1  Redf.  (N.  Y.) 
876,  it  was  held  that  as  the  statute  only  made  the  second  marriage  voidable, 
and  not  absolutely  void,  and  that  until  declared  void  by  the  decree  of  a  court 
of  competent  jurisdiction  it  remained  good  and  legal  for  all  purposes,  and  that 
either  party  surviving,  the  otbor  has  a  prior  right  to  letters  of  administration 
It  can  be  declared  void  only  on  the  application  of  one  of  the  parties  to  it,  dur- 
ing the  life-time  of  the  other,  and  can  not  be  declared  void  collaterally,  after 
the  death  of  the  first  husband,  in  actions  instituted  by  creditors:  Cropsey  v. 
McKinney,  30  Barb.  47. 

For  the  protection  of  the  innocent  children,  many  of  the  states  in  their  stat- 
utes of  descents  and  distributions  have  the  clause  providing  that  '*the  issue 
of  all  marriages  deemed  null  in  law  *  *  "  *  shall  be  legitimate:"  Dyer  v. 
Brannockf  66  Mo.  391;  Lincecum  v.  Lincecum,  1  Id.  441;  Graham  v.  Bennett 
2  Cal,  603;  Civ.  Code  of  Cal.,  sec.  1387.  In  Dyer  v.  Brannock^  supra,  it  was 
held  that  the  child  of  a  second  marriage,  during  the  continuance  of  the  first, 
would  inherit  and  transmit  by  descent  the  same  as  if  bom  of  a  lawful  msuc- 
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riagOy  allowmg  th^  guilty  husband  to  inherit  the  property  of  the  soppoeed 
wife  from  each  child;  the  court  saying,  on  page  419:  "The  second  marriage 
of  Wilson  being  nail  in  law,  the  child  of  that  marriage,  beyond  doabt,  in- 
herited the  estate  in  controYersy,  from  her  mother,  and  if  she  had  been  a 
legitimate  child,  not  only  dejure  but  de/aeto,  would  unquestionably,  on  her 
death,  ivithout  issue  and  without  brothers  or  sisters,  have  transmitted  the 
estate  to  the  father.    It  is  contended,  however,  that  the  legitimacy  thus  im- 
parted to  the  child  by  law,  whilst  it  would  enable  her  to  take  either  from  her 
father  or  mother,  and  to  transmit  the  inheritance  to  descendants,  muse  be  so 
restricted  as  not  to  allow  her  to  transmit  the  estate  to  ascendants,  especially 
not  to  the  guilty  father.     No  such  restriction  is  found  in  the  law.    The  act 
•imply  declares  the  child  legitimate,  and  the  same  act  provides  for  the  trans- 
miasiotn  of  the  estate  on  specified  contingencies,  from  the  child  to  the  father. 
It  is  in  the  act  regulating  descents  and  distributions,  that  this  section  con- 
oeming  the  legitimacy  of  the  issue  of  null  marriages,  is  found,  and  it  is  for 
the  poiposes  of  this  act  that  the  declaration  is  made.     We  have  no  authority 
upon  grounds  of  public  policy  or  for  the  promotion  of  private  morals,  to  make 
restrictions  or  exceptions  which  the  legislature  has  not  seen  proper  to  make.*' 
In  Ofuham  v.  Bennett  wpra,  the  ixmocent  wife,  after  the  birth  of  two  chil- 
dren, hearing  that  their  father  had  a  former  wife  still  living  in  Texas,  left 
him,  taking  the  two  children  with  her  to  Oregon.    The  father,  in  about  a 
year,  followed  her  and  abducted  the  children  from  her,  taking  them  back  to 
California.    The  mother,  returning,  sued  him  for  the  abduction,  and  recov- 
ered, in  the  lower  court,  a  judgment  for  two  thousand  five  hundred  dollars 
damages;  but  on  appeal  to  the  supreme  court  it  was  reversed,  Heydenfeldt» 
J.,  who  delivered  the  opinion  of  the  dibrt,  saying:  **The  ceremony  which 
was  instituted  by  the  parents,  although  illegal  and  void  as  to  them,  is  de- 
clared sufficient  to  protect  their  ofispring  against  the  stain  of  bastardy,  and 
its  accompanying  conditions.     The  law  declares  they  shall  be  legitimate. 
They  are,  therefore,  in  the  relation  to  their  father,  the  inheritors  of  hisname^ 
lus  heirs  apparent,  and  entitled  to  look  for,  and  demand  from  him,  his  care, 
maintenance,  and  protection.    On  the  other  hand,  he  has  the  unquestioned 
right  to  custody,  control,  and  obedience,  to  the  same  extent  as  if  they  were 
the  issue  of  a  valid  marriage."    The  Gen.  Stat,  of  Massachusetts,  c.  108» 
after  declaring  the  second  marriage  void,  provides  that  if  it  was  entered 
into  "in  good  faith  and  with  the  full  belief  of  the  parties  that  the  former 
husband  and  wife  was  dead,  that  fact  shall  be  stated  in  the  decree  of  divorce 
or  nullity;  and  the  issue  of  the  second  marriage,  bom  or  begotten  before  the 
commencement  of  the  suit,  shall  be  deemed  the  legitimate  issue  of  the  parent 
capable  of  contracting  the  marriage.'*    Under  that  statute  it  has  been  held 
that  in  order  to  make  children,  begotten  before  the  commenoement  of  the  suit 
to  annul  the  marriage,  the  legitimate  children  of  the  innocent  parent,  the 
statement  that  it  was  contracted  in  good  faith,  and  with  the  full  belief  of  the 
parties  that  the  absent  party  to  the  former  marriage  was  dead,  must  be 
contained  in  the  sentence  of  nullity:  Okus  v.  Olasa,  114  Mass.  563. 

Rule  ov  ths  Civil  Law. — By  the  civil  law  of  Spain,  and  upon  which  ii 
based  the  law  of  Louisiana,  and  of  Texas  while  it  formed  part  of  Mexico, 
where  a  marriage  is  consummated  by  a  man  or  woman  with  another  person, 
who  has  at  the  time  a  former  husband  or  wife  living,  the  innocent  party  to 
such  second  marriage,  if  it  was  contracted  in  perfect  good  faith  on  his  or  her 
part,  and  by  the  deception  of  the  other  party,  is  entitled  to  all  the  rights  of 
a  husband  or  wife  while  the  deception  lasts,  and  the  children  bom  during 
this  period  are  legitimate:  Oaines  v.  New  Orleans^  6  WalL  642;  Clendenning 
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T.  Clendenning,  3  Mart.  (N.  8.)  438;  HubbtU  v.  Inkst^in,  7  La.  Ann.  252; 
Smith  V.  SmUh,  1  Tex.  621  (principal  case);  Lee  v.  Smith,  18  Id.  141;  Sum- 
merlin  7,  LimngsUm^  15  La.  Ann.  519;  PcUton  v.  Cities  of  Philadelphia  ani 
New  Orleans,  I  Id.  98.  Hence  the  second  wife,  if  she  acted  in  good  faith, 
■nd  the  firat  wife,  are  each  entitled,  at  the  death  of  the  husband,  to  one  half 
of  the  oommnnity  property:  Hubbell  ▼.  fnkstein,  7  Id.  252;  Patton  ▼.  Cities 
qf  Philadelphia  e^,  1  Id.  98.  For  a  farther  discussion  of  the  principles  of 
Um  cItU  law,  see  the  opinion  in  the  principal 
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Dsmns  ov  Itoioxmbiit  ob  Caption  to  iNBiomxNT  otii  be  h«urd  and  dateiw 
ndned  in  a  hi^ier  court  only,  when  removed  there  on  writ  of  error  or 
caHorwrif  and  can  not  be  heard  on  a  motion  in  arrest  of  Judgment. 

Pbopkb  Commbnoshent  ov  Indiotmxnt. — "  The  grand  Jnron  for  the  peopla 
of  the  state  of  Vermont^"  is  safficient  in  form  for  the  commencement  of 
an  indictment. 

LoGAi«  Ofvknsb  mttst  bb  Dbsosibbd  as  Commhtbd  in  a  Pabtioitlab  Town. 

BVil>BHCB  ov  A  LoOAIi  OVVENBI  MUST  BB  Ck>NVINBD  TO  THB  ToWN  in  whioh 

the  offense  is  alleged  to  have  been  oonmiittedy  and  the  prosecntor  can  nd 
prove  an  offense  anywhere  within  the  coonty. 
IftonvB  voB  Kbbpino  a  HonsB  ov  Ill-vamb  Nbbd  not  bb  Pbotbd,  for 
whether  it  be  kept  for  gain  or  through  other  motives,  it  is  equally  an 
offense  under  the  statute. 

iHDidTMKMT  for  keeping  a  house  of  ill-&me.  The  indictment 
eommenoed  with  these  words:  **  State  of  Vermont,  Chittenden 
ootmiy,  ss.  The  grand  jurors  for  the  people  of  the  state  of  Ver- 
mont/' etc.  It  then  charged  that  defendant  at  Burlington  kept 
a  house  of  ill-fame  **  for  filthy  lucre  and  gain."  The  defendant 
pleaded  not  guilty,  and  was  tried  by  jury.  The  court  instructed 
the  jury  that  to  bring  the  case  within  the  statute  they  must  find 
that  the  defendant  kept  the  house  complained  of  as  a  common  re- 
sort for  the  purposes  of  prostitution,  to  be  frequented  by  all  such 
as  were  desirous  of  frequenting  such  places  for  the  purposes  of 
prostitution;  but  that  it  was  not  indispensably  necessary  for  the 
government  to  show  that  the  house  was  kept  by  the  respondent 
for  the  purpose  of  pecuniary  profit  and  gain,  though  such  evi* 
denoe  might  be  important  in  enabling  the  jiuy  to  determine 
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whether  the  house  was  kept  as  a  common  resort.  Verdict  of 
guilty*  and  defendant  moved  in  arrest  of  judgment  for  insuf- 
ficiency of  the  indictment.  Motion  was  overruled  and  defend- 
ant excepted. 

SmaUey,  Phelps^  and  A.  Peck,  for  the  defendant. 

i.  P.  Bichardson,  state's  attorney. 

By  Court,  Williahs,  G.  J.  This  case  comes  before  us  on  ex- 
ceptions taken  to  the  decision  of  the  county  court  at  the  trial, 
and  also  on  a  motion  in  arrest  of  judgment. 

On  the  motion  in  arrest,  which  will  first  be  noticed,  our  at- 
tention must  be  confined  to  the  sufficiency  of  the  indictment, 
as  returned  by  the  grand  juiy.  All  questions  in  relation  to  the 
regularity  of  the  caption,  and  which  may  appear  on  the  records 
of  the  county  court,  can  not  be  noticed.  Criminal  cases  are  not 
brought  before  this  court  by  writ  of  error,  in  which  the  whole 
record  is  certified,  but  are  brought  here  by  exceptions,  and  only 
present  such  questions  as  might  have  been  raised  in  the  county 
court.  When  the  indictment  and  caption  are  removed  into  a 
higher  court  by  writ  of  error,  or  certiorari,  defects  in  the  cajH 
tion,  as  well  as  in  the  indictment,  may  be  heard  and  determined. 
In  the  indictment  itself  the  caption  may  be  wholly  omitted. 
This  was  remarked  by  the  court  in  the  case  of  State  v.  Gilbert, 
13  Yt.  647.  The  caption  may  be  amended,  and  entirely  changed, 
as  was  done  in  the  case  of  The  King  v.  Atkinson,  as  found  cited 
in  Faulkner's  Case,  1  Wms.  Saund.  249 — a  case  which,  we  learn, 
received  much  attention,  both  from  the  bench  and  the  bar,  on 
account  of  the  rank  and  station  of  the  respondent,  and  the  dis- 
astrous consequences  attending  upon  the  conviction.  If,  in  the 
case  before  us,  the  whole  record  was  presented,  it  would  appear, 
at  what  term  of  the  court  the  indictment  was  presented,  that  the 
grand  jurors  were  duly  impaneled,  sworn,  and  charged,  etc. ;  and 
thus  many  of  the  objections  would  be  obviated,  which  have  been 
urged  in  argument. 

To  the  indictment  itself,  the  first  objection  urged  is,  that  it 
commences:  '*The  grand  jurors  for  the  people  of  the  state  of 
Vermont."  This  is  not  the  usual  form  of  the  commencement 
of  indictments  in  this  state;  but  nevertheless,  it  may  be  ques- 
tioned, whether  it  is  not  more  correct,  than  the  one  commonly 
used.  The  grand  jurors  in  this  state,  as  well  as  in  Great  Britain, 
are  to  inquire  for  all  offenses  in  the  county,  for  which  they  are 
returned:  2  Hawk.  P.  C,  c.  25,  p.  299.  They  are  to  present 
in  behalf  of  and  for  the  sovereign  power,  which  is  considered 
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as  ihe  prosecutor  for  all  public  offenses;  and  hence  the  sfyle  or 
language  of  the  indictment  is  not  uniform.  In  England,  the 
form  is,  ''  The  grand  jurors  for  our  lord  the  king  on  their  oaths 
present;*'  in  New  York,  "for  the  people,"  etc. ;  in  Massachu- 
setts, '^  for  the  commonwealth."  In  some  cases  this  part  of 
the  indictment  is  used  only  to  designate  the  jury,  who  present — 
as,  "  The  grand  inquest  of  the  United  States  for  the  district  of 
Virginia;"  **  The  grand  jurors  of  the  United  States  in  and  for 
the  body  of  the  district  of  New  York;"  "  The  grand  jurors  with- 
in and  for  the  body  of  the  county,"  etc. ;  and  this  latter  is  the 
form  usually  adopted  in  this  state  and  in  Connecticut.  The 
better  form,  I  think,  is  the  one  used  in  Georgia,  found  in 
Worcester  v.  State  of  Georgia ,  6  Pet.  528:  "The  grand  jurors 

sworn,  chosen,  and  selected  for  the  county  of ,  in  the  name 

and  behalf  of  the  citizens  of  Georgia." 

In  this  state,  when  we  wish  to  designate  the  sovereign  power, 
we  usually  say,  the  state  of  Vermont;  but  I  apprehend  it  is  as 
well  to  designate  it  by  the  term,  the  people.  Proceedings  to 
take  the  forfeiture  of  grants  and  charters,  were  heretofore  di- 
rected to  be  prosecuted  in  the  name  of  the  people  of  the  state: 
Slade's  St.  189;  and  moreover,  in  making  a  record  of  a  case 
arising  on  an  indictment  by  a  grand  jury,  these  words  might  be 
wholly  omitted;  and  after  the  caption  which  sets  forth,  that  the 
grand  jury  were  impaneled,  etc. ,  it  would  be  sufficient  to  say, 
that  it  is  presented,  "  that"  A.  B.,  etc.  "We  can  not,  therefore, 
attach  any  importance  to  this  objection  to  the  indictment — con- 
sidering it  wholly  immaterial  whether  the  indictment  commenced 
by  saying,  the  grand  jurors  for  the  county,  or  for  the  state,  or 
for  the  people  of  the  state;  and  that  either  mode  would  be  con- 
formable to  approved  forms. 

The  other  objections  to  the  indictment,  we  think,  are  of  no 
importance.  The  offense  is  local,  and  must  be  described  as 
committed  in  a  particular  town;  and  the  prosecutor  is  confined, 
in  his  proof,  to  the  town,  and  can  not,  as  in  other  cases,  prove 
an  offense  within  the  county;  a  more  particular  description  of 
the  house  is  not  required.  In  this  particular  we  find  the  indict- 
ment is  made  conformable  to  established  forms,  and  a  convic- 
tion thereon  would  be  a  bar  to  any  other  prosecution  for  keep- 
ing a  similar  house  in  the  same  town  during  the  time  alleged  in 
the  indictment.  After  a  careful  perusal  of  the  indictment,  we 
see  no  reason  to  doubt  its  sufficiency. 

The  exceptions,  which  were  taken  to  the  charge  of  the  court, 
we  think  were  not  well  founded.     The  statute  does  not  make 
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the  keeping  a  house  of  ill-fame  an  offense,  to  depend  on  the 
motive  of  the  person  keeping  it.  It  is  immaterial,  whether  it  is 
kept  for  pecuniary  pro£t  and  gain,  or  for  other  motives  equally 
bad  and  more  debasing.  It  is  most  common,  that  pecuniary 
profit  and  gain,  in  some  way,  is  the  governing  motive.  This 
motive  may  be  inferred,  as  the  evil  intent  is  in  other  cases;  but 
the  prosecutor  is  not  and  can  not  be  bound  to  prove  the  actu- 
ating motive  of  the  offender.  The  precedents  of  indictments  for 
this  offense  usually  state,  as  in  this  case,  that  it  was  for  pecuni- 
ary profit,  or  gain.  This,  however,  need  not  be  proved.  The 
charge  of  the  court  was  correct  in  this  particular.  We  see  no 
reason  to  doubt,  either  the  sufficiency  of  the  indictment,  or  the 
oorrectness  of  the  proceedings  of  the  counly  court. 

Judgment  must  be  rendered  on  the  verdict,  and  the  aentenoe 
of  the  law  awarded  to  the  respondent. 

Thb  fbotoipal  CA8B  IB  ciTSD  in  Staie  y.  Thibea%t  20  Vt.  100,  to  the  point, 
that  on  the  hearing  of  a  motion  in  arrest  of  judgment,  defeoti  in  the  oaption, 
or  even  the  ominion  of  the  caption,  can  not  be  noticed. 

Defaot  is  Cafhon  to  iNDioncBirr,  and  what  the  caption  aboold  and 
should  not  ehow:  See  Carpenier  y.  Statet  34  Am.  Deo.  116^  and  note  121,  iHwra 
are  collected;  8UUe  y.  J<mei,  17  Id.  483. 


Mahttooes  v.  Lyman  et  al. 

[18  VraatOMT.  08.] 

DioiiABATiOK  Need  be  Special,  onlt  where  the  Claim  SonnBB  nr  Dam- 
ages, and  is  for  the  Don-performance  of  a  special  contract;  bnt  for  nd 
paying  oyer  money,  a  recoyery  may  be  had  nnder  the  general  counts. 

Special  Demand  is  not  Generally  Negessart,  where  the  recoyery  may  be 
had  under  the  general  counts. 

Pabtt's  Books  are  Evidence  of  What  PosmvELT  Appears  on  Them  onlt, 
either  of  debt  or  credit,  but  are  not  eyidenoe  of  a  negative  character. 

Where  Books  are  Admitted  to  Support  the  counter  claim  of  defendant, 
plaintiff  may  use  the  same  books  to  show  payment  or  settlement  of  it. 

Admissions  of  a  Party  Given  in  Evidence  must  be  in  Full;  that  is,  the 
whole  declaration  of  the  party  made  at  one  time  must  be  receiyed  and 
weighed,  bnt  the  jury  are  at  liberty  to  belieye  one  portion  and  disbelieye 
the  other. 

Assumpsit,  for  work  and  labor,  goods  sold  and  delivered,  on 
the  money  counts.  In  the  declaration  were  also  several  counts 
upon  a  special  contract.  It  was  alleged  that  plaintiff  and  de- 
fendants entered  into  an  agreement,  the  former  to  purchase  and 
the  latter  to  sell  wool,  and  to  divide  the  profits,  and  that  the 
wool  having  been  purchased  and  sold  at  a  profit,  defendants  xe- 
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fused  to  pay  plaiiiiiff  his  share.  Defendants  pleaded  the  general 
iflsae,  and  also  a  set-off.  Plaintiff  proved  what  the  special  con- 
tract was,  and  the  amount  of  wool  bought  and  sold  and  the 
piicew  They  also  proved,  by  a  witness,  that  defendants  had 
said  in  bis  hearing,  that  plaintiff  had  been  buying  wool  for  them 
under  a  contract,  but  that  the  verdict  in  the  former  trial  was 
too  larg^e,  and  that  defendants  said  they  had  paid  plaintiff 
all  they  owed  him.  Witness  might  be  mistaken  as  to  the  amount 
of  the  conversation,  but  thought  not.  Plaintiff  objected  to  the 
testimony,  but  the  objection  was  overruled.  Defendants  offered 
their  books  in  evidence  to  show  a  settlement  with  plaintiff,  and 
also  to  sustain  the  plea  in  ofiBset.  For  the  former  purpose  the 
court  refused  to  admit  them,  but  for  the  latter,  did  admit  them 
in  evidence.  The  court  instructed  the  jury  that  the  declarations 
of  the  defendants  were  to  be  taken  and  weighed  by  them,  and 
that  they  need  not  give  the  same  weight  to  one  part  as  to  an- 
other; that  though  defendants'  books  might  not  be  received  in 
evidence  to  prove  a  settlement,  they  might,  as  the  defendants 
had  themselves  given  them  in  evidence,  be  used  by  plaintiff  to  |* 
preclude  them  from  a  right  to  recovery  on  the  plea  of  offset;  ' 
and  that  if  defendants  had  received  their  pay  for  the  wool  sold, 
plaintifib  might  recover  on  the  general  counts.  The  same  case 
was  once  before  appealed  to  the  upper  court  (see  opinion),  upon 
the  point  as  to  whether  recovery  could  be  had  upon  the  general 
counts  and  the  necessity  of  demand. 

C  D.  Kaman  and  A.  Peck,  for  the  defendants. 

D,  M.  SmaUey  and  J.  If,  Shqfter,  for  the  plaintiff. 

By  Court,  Bedhkld,  J.  1.  In  regard  to  the  right  of  the 
plaintiff  to  recover  in  this  action  upon  the  general  counts  and 
the  necessity  of  a  demand,  nothing  more  need  be  said,  than  was 
said  in  this  case,  as  reported  in  16  Yt.  113. 

2.  We  do  not  perceive  that  any  improper  use  was  made  of  the 
defendants'  books  in  the  course  of  the  trial.  They  could  not 
be  received  as  evidence  in  regard  to  the  plaintiff's  claim,  if  they 
contained  nothing  concerning  any  such  account.  A  party's 
books  are  never  evidence  of  a  negative  character,  to  rebut  a  pre- 
sumption— or  certainly  not  ordinarily — but  only  in  regard  to 
matters  which  do  positively  appear  upon  them,  either  of  debt 
or  credit.  And  certainly,  if  the  books  were  admitted  in  sup- 
port of  the  defendants'  counter  claim,  it  was  competent  for  the 
plaintiff  to  show,  by  the  same  books,  the  payment  or  settlement 
of  that  claim. 
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8.  In  regard  to  the  admiBsions  of  the  defendants,  the  judge 
who  tried  the  case,  certainly  put  the  matter  upon  the  same 
ground,  on  which  such  admissions  have  always  been  received, 
since  I  have  known  anything  of  the  course  of  jury  trials  in  this 
state,  and  upon  the  same  ground  that  it  is  put  in  the  English 
practice — ^that  is,  that  the  whole  declaration  of  the  party  made 
at  one  time,  as  well  that  in  his  favor,  as  that  which  is  against 
him,  must  be  received  and  weighed;  but  the  jury  are  at  liberty 
to  believe  one  portion  and  disbelieve  the  other,  as  they  are  all 
evidence.  This  undoubtedly  puts  it  in  the  power  of  the  jury  to 
do  great  injustice,  as  it  is  always  in  their  power  to  do— and  hence 
the  great  responsibility  which  rests  upon  jurors,  and  upon  the 
judge,  often,  who  presides  at  such  trials;  but  such  matters  can 
not  be  revised  in  this  court. 

Judgment  affirmed. 

Thb  principal  gasb  is  crrsD  to  the  point  that  if  »  contract  contain  noth- 
ing special,  except  as  to  the  time  and  mode  of  payment*  and  the  time  has  ex- 
pired, there  is  no  necessity  of  declaring  specially,  in  Perry  ▼.  Smilhf  22  Vt. 
905,  arguendo;  to  the  point  that  even  where  there  has  been  a  special  agree- 
ment, the  terms  of  which  have  been  performed  so  that  nothing  remains  bnt 
the  duty  to  pay  over  the  money,  the  common  counts  will  lie,  in  Groot  y. 
Story,  41  Id.  638,  and  Kent  v.  Bowker,  38  Id.  152;  and  in  Stait  r.  McIhnneU, 
argucTido,  in  reference  to  the  weight,  acceptance,  or  rejectioD  of  admissions. 

Pay  for  Labor  Performed  under  Special  Contract  mat  be  Rbgov- 
EBSD  under  Common  Counts  where  the  contract  is  fully  performed  so  that 
the  money  is  due,  and  nothing  remains  but  to  make  payment:  Cummings  ▼. 
Nichols,  38  Am.  Dec.  601. 

Books  of  Account,  Entries  in,  as  Evidsnge:  See  White  v.  St,  Fhiiip*$ 
Cfhureh,  39  Am.  Dec.  125,  and  note  on  page  128,  where  the  caaea  on  this  sab- 
jeot  in  this  series  are  collected. 


GuNNINaHAM  V.  BbOWN. 

[18  Vkbmomt,  133.] 
AonoN  AGAINST  A  WITNESS  FOR  CoMMiTTiNO  PsBJUBT  whereby  plaintiff 
lost  a  former  action,  can  not  be  sustained. 

Plahhiff  alleges,  that  in  the  case  of  Wainright  v.  Cunningham 
ei  <d.,  the  defendant  swore  to  a  false  deposition*  knowing  it  ta 
be  so;  that  thereby  judgment  was  rendered  against  the  defend* 
ant  therein,  who  is  the  plaintiff  herein,  whereby  he,  plaintiff, 
suffered  damage.  Defendant  demurred.  Demurrer  was  sus- 
tained, and  plaintiff  excepted. 

D,  A.  Smalky  and  E.  J.  Phelps,  for  the  defendant. 

Briggs  and  Underwood,  for  the  plaintiff. 
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By  Court,  Bediisld,  J.    The  effect  of  a  recoveiy  in  this  action 
must  Tindonbtedly  be  a  re-examination  of  the  meiita  of  the  ac- 
tion in  favor  of  B.  &  J.  Wainright  i^gainst  Straw  and  CnnniDg- 
ham,  and  most  operate  as  a  virtual  reversal  of  that  judgment. 
For  this  court  here  to  decide  that  this  declaration  is  saffioient, 
will  be  virtuallj  to  order  a  new  trial  of  the  former  action.     But 
the  technical  objection,  that  the  same  matter  has  been  formerly 
adjudicated  between  the  same  parties,  is  avoided  here  by  the  dif- 
ference of  parties  in  the  two  actions.     But  the  principle  of  the 
objection  is  the  same,  as  if  this  case  were  between  the  same  par- 
ties.    It  in  effect  leads  to  interminable  litigation  of  the  same 
facts.     For  it  is  not  enough  to  show,  in  this  case,  that  the  de- 
fendant swore  falsely  in  the  former  action,  but  damage  must  be 
shown  to  have  resulted  therefrom.     In  ^order  to  do  this  it  must 
appear,  that  the  testimony  was  material,  and  that  it  gained  credit, 
and  that  this  plaintiff  had  not  then  the  means  of  disproving  it, 
and  that  the  defendant  swore  falsely  knowingly;  otherwise  there 
would  be  no  fraud — and  fraud  and  damage  must  concur,  in  or- 
der to  sustain  the  action.     From  this  view  of  the  case  it  will  be 
evident,  that  the  action  can  not  be  maintained,  without  virtually 
putting  it  in  the  power  of  every  suitor  to  re-examine  every  suit, 
in  which  he  is  cast,  and  to  try  the  witnesses  for  perjury  by  in- 
stituting against  them  a  civil  suit.    This  course  of  things  would 
be  as  interminable,  as  it  is  in  its  nature  intolerable.     The  rea- 
soning of  Kent,  C.  J. ,  in  Smith  v.  Letvis,  3  Johns.  157  [3  Am. 
Dec.  469],  is  fully  in  point;  and  that  case  is  so  nearly,  in  prin- 
ciple, the  same  with  this  case,  that  it  may  well  be  esteemed  an 
authority,  by  which  this  case  should  be  governed.    But  the  case 
of  Damport  v.  Sympson,  Cro.  Eliz.  520,  is  precisely  the  same  as 
ttuB  case.    Eyres  v.  Sedgewicke,  Cro.  Jac.  601,  is  much  to  the 
same  purpose.     And  the  fact,  that  the  action  is  one  of  new  im- 
pression, as  is  said  of  the  case  of  Damport  v.  Sympson,  is  reason 
enough,  why  it  should  not  be  sustained,  except  upon  the  most 
satisfactory  grounds. 

I  have  never  known  any  case  like  the  present  attempted  to  be 
maintained.  The  one  most  analogous  to  it,  which  I  now  recol- 
lect, was  one  in  the  county  of  Windsor,  many  years  since, 
wherein  it  was  attempted  to  maintain  an  action  upon  the  case 
against  one  for  forging  a  note  against  a  deceased  person  ard 
obtaining  an  allowance  by  commissioners,  whereby  the  plaint- 
iff's dividend  was  lessened.  The  court,  upon  very  full  hearing, 
considered  that  the  action  would  not  lie,  although  there  was 
clearly  fraud  and  damage.     1.  It  would  be  re-examining  the 
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decision  of  the  commissioners.  2.  It  would  be  trying  and  pun- 
ishing the  defendant  for  a  crime  in  the  form  of  a  civil  action. 
8.  It  was  thought,  in  that  case,  that  the  act,  in  its  direct  opera- 
tion, was  too  remote  to  be  any  just  ground  of  action  in  favor  of 
another  creditor  to  the  estate.  The  two  first  grounds  of  that 
determination  apply  with  equal  force  to  this. 
Judgment  affirmed. 

*  The  settled  policy  of  the  law  forbidding  that  a  matter  onoe  adjudicated 
■hall  be  a^^n  drawn  in  iasae  while  the  fonner  adjadication  remains  in  foroe^ 
does  not  pennit  the  prosecution  of  an  action  for  obtaining  a  judgment  by  falsa 
and  fnaidulent  practices  or  by  false  and  forged  evidence:"  Freeman  on  Judg- 
ments, sec.  289.  *' Because  it  necessarily  involves  an  attack  upon  the  goT' 
rectuess  of  a  former  adjudication,  and  would  tend  to  encourage  infinite  litiga- 
tion, the  defendant  in  an  action  upon  a  judgment  is  never  permitted  to  show 
that  it  was  procured  by  perjury:*'  Id*,  seo.  436.  Nor  can  a  judgment  be 
assailed  in  equity  on  the  ground  that  a  witness  was  guilty  of  perjury:  Id., 
603. 


Gbane  V.  Thateb. 

[18  YkBK02(T,  183.) 

DnposiTioNS  Takxm  is  Ant  of  this  Unttbd  Statbs  will  be  reoelTed,  pre- 
vided  they  have  been  taken  by  competent  authority. 

Otficeb  Taking  Deposition  is  Pbksumxd  to  hays  AxnHoaiTT  to  do  ae^ 
until  the  contrary  appears. 

EviDBNCE  TO  Imfkach  thb  Chabaoteb  OF  A  WITNESS  should  be  confined  te 
his  general  character  for  veracity,  and  inquiries  as  to  particular  instances 
of  moral  delinquency  are  not  admissible;  henoe,  to  impeach  a  witness^ 
evidence  that  he  was  a  notorious  counterfeiter  was  properly  rejected. 

Dud  Absoluts  on  its  Face  will  not  be  construed  a  trust  deed,  at  the 
instance  of  the  grantee,  where  he  has  taken  possession  of  the  property, 
treated  it  as  his  own,  and  given  evidence  of  pa3rment  for  it.  The  grantor 
is  entitled  to  a  fair  price  for  it.  . 

AsBUMPsrr  to  recover  the  price  of  certain  property  alleged  to 
have  been  sold  by  the  plaintiff  to  defendant.  Plea,  general 
issue.  In  regard  to  the  land  mentioned  in  the  opinion  the  court 
below  instructed  the  jury,  that  though  it  may  have  been  conveyed 
in  trust  to  defendant,  stiU  if  he  had  not  paid  for  the  land,  and 
had  uniformly  treated  it  as  his  absolutely,  and  not  performed 
the  trust,  they  must  allow  plaintiff  its  just  value.  In  regard  to 
the  hay  the  court  instructed  the  jury,  that  plaintiff  was  entitled 
to  recover  for  the  actual  amount  sold,  at  its  tnie  value,  regardleai 
of  the  bill  of  sale.    Verdict  for  plaintiff.     Defendants  excepted. 

Brown,  Saxe,  and  A.  O.  Aldis,  for  the  defendant. 

SmaUey,  Adams,  Hoyt,  ChUds,  and  Itayce,  for  the  plaintiff. 
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Bj  Court,  "KELLoaQ,  J.  The  depositions  of  Caroline  Butler 
and  Ann  Maria  Applej  were  properly  admitted  in  evidence  to 
the  jniy.  They  appear  to  have  been  taken  in  the  state  of 
Illinois,  by  a  justice  of  the  peace  of  that  state,  whose  official 
capacity  is  duly  shown  by  the  certificate  of  the  clerk  of  the  court 
for  the  same  county,  to  which  is  affixed  the  seal  of  the  couBb. 
But  we  attach  no  importance  to  the  fact,  that  the  depositions 
were  accompanied  by  the  seal  of  the  court  and  the  clerk's  cer- 
tificate, inasmuch  as  it  is  now  the  settled  practice  in  this  state, 
to  receiye  depositions  taken  in  any  of  the  United  States,  pro- 
vided they  purport  to  have  been  taken  by  competent  authority, 
which  is  not  impeached.  The  court  will  presume  the  officer 
taking  the  testimony  to  be  lawfully  entitled  to  the  official  char- 
acter, which  he  assumes,  and  to  have  competent  authority  to 
take  the  depositions,  until  the  contrary  appears.  In  Jasper  et 
tUn  V.  Porter  et  al.,  2  McLean,.679,  it  was  held,  **  that  the  court 
would  receive  the  certificate  of  the  magistrate  as  prima  facie 
evidence  of  his  right  to  take  the  deposition,  without  the  certifi- 
cate of  the  derk  and  the  seal  of  the  court,  or  any  other  evidence 
of  his  official  character."  Nothing  having  been  shown  to  im- 
peach the  authority  of  the  magistrate  to  take  the  depositions, 
they  were  properly  admitted. 

It  is  further  urged,  that  the  county  court  erred  in  rejecting  the 
testimony  offered,  to  prove  that  Adonijah  Crane,  a  witiiess  intro- 
duced by  the  plaintiff,  had  the  reputation  of  being  a  notorious 
counterfeiter.  This  testimony  was  offered  for  the  purpose  of 
impeaching  the  character  of  Crane  for  truth,  and  we  think 
it  was  properly  rejected.  It  is  a  well-settied  general  rule,  that 
evidence  to  impugn  the  character  of  a  witness  should  be  confined 
to  his  general  character  for  veracity,  and  that  inquiries  as  to 
particular  instances  of  moral  delinquency  are  not  admissible: 
Commonweallh  v.  Moore  ^  3  Pick.  196;  Jackson  v.  Letoia,  13  Johns. 
605.  This  rule  has  been  uniformly  adhered  to  in  this  state,  and 
we  see  no  sufficient  reason  for  departing  from  it.  In  Spears  v. 
Forrest^  15  Yt.  435,  the  court  held,  that  evidence,  that  the  wit- 
ness was  a  common  prostitute,  was  inadmissible;  and  yet  we 
apprehend  there  would  be  quite  as  much  propriety  in  admitting 
such  evidence,  as  impeachment  of  the  general  character  for 
truth,  as  in  admitting  evidence  that  the  witness  was  a  counter- 
feiter. But  it  has.  been  urged,  that  a  **  notorious  counterfeiter 
is,  ex  vi  termini,  a  notorious  liar."  If  this  proposition  be  true, 
there  would  seem  to  be  no  necessity  for  a  relaxation  of  the  gen- 
eral rule,  which  confines  the  inquiry  to  the  general  character  of 
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the  witness  for  truth  and  veracity;  for  in  that  event  the  reputa- 
tion of  the  counterfeiter  for  truth  and  veracity  must  necessarily 
be  bad.  We  are  all  clearly  of  opinion  that  this  evidence  was 
properly  excluded. 

It  is  further  insisted  in  the  argument,  that  the  court  below 
misdirected  the  jury  in  the  charge  relative  to  the  fifty  acres  of 
land,  conveyed  by  the  plaintiff  to  the  defendant.  The  defend- 
ant endeavors  to  sustain  this  objection  upon  the  ground,  that 
the  land  was  conveyed  to  him  as  security,  to  indemnify  him  for 
entering  into  a  recognizance  for  the  plaintiff,  and  that  he  held  it 
in  trust,  and  not  as  a  purchaser,  and  consequently,  that  he 
would  only  be  liable  upon  his  refusal,  on  request,  to  reconvey 
the  land.  This,  as  a  general  proposition,  would  be  readily  con- 
ceded, where  the  property  is  conveyed  in  trust,  and  the  trustee 
has  conducted  fairly,  treating  the  property  as  trust  property. 
But  it  must  be  borne  in  mind,  that  the  deed  was  not  in  terms  a 
trust  deed,  but  an  absolute,  unconditional  conveyance;  that  the 
defendant  used  and  treated  the  property  as  his  own,  and  not  as 
trust  property;  that  he  claimed  and  insisted  at  the  trial,  and  gave 
evidence  tending  to  prove,  that  he  paid  for  the  land  when  it  was 
conveyed  to  him;  and  that  he  did  not  sell  the  land,  when  a  favor- 
able opportunity  offered,  and  apply  the  avails,  as  well  as  the 
avails  of  the  hay  and  other  property,  in  discharge  of  the  recog- 
nizance. After  this  claim  of  absolute  ownership  of  the  property, 
and  consequent  denial  of  his  liability  to  account  for  it,  he  is  not 
to  be  allowed  to  set  up  the  trust  character  of  the  transaction,  to 
shield  him  from  responsibility  in  this  suit.  We  think,  therefore, 
that  the  charge  of  the  court,  upon  this  part  of  the  case,  was  un- 
exceptionable. 

It  is  also  objected,  that  the  court,  in  their  instructions  to  the 
jury,  erred  in  their  construction  of  the  bill  of  sale  of  the  hay 
and  the  receipt,  or  written  acknowledgment,  executed  by  the 
defendant  at  the  same  time.  The  bill  of  sale  does  not  purport 
to  give  the  quantity  with  certainty,  but  says  **  about  twenty-five 
tons,"  being  the  whole  in  the  bams  and  a  stack,  for  four  dollars 
per  ton,  being  one  hundred  dollars.  This,  standing  alone,  would 
undoubtedly  be  conclusive  upon  the  party  as  to  the  price  per 
ton,  and  perhaps  one  hundred  dollars  would  be  regarded  as  the 
amount  to  be  paid  for  the  whole;  but  when  we  consider  this  in 
connection  with  the  written  acknowledgment. of  the  defendant, 
made  at  the  same  time,  we  think  it  evident,  that  the  bill  was 
simply  to  furnish  the  defendant  evidence  of  the  sale  of  the  hay 
to  him,  and  that  he  was  to  make  the  best  disposition  of  it  he 
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ooiild»  and  account  for  the  avails.  We  are»  therefore,  entirely 
flatisfied  with  the  construction  put  upon  these  instruments  bj 
the  county  court. 

The  defendant  having  applied  the  avails  of  the  hay  and  the 
use  and  income  of  the  fifty-acre  lot  to  his  own  use,  instead  of 
applying  it  to  the  discharge  of  the  bond  of  recognizance,  as  he 
ought  to  have  done,  it  was  a  gross  and  fraudulent  misapplica* 
tion  of  the  funds.  The  county  court  were  therefore  right  in 
their  directions  to  the  jury  upon  the  subject  of  interest. 

Judgment  of  the  cotmty  court  affirmed. 

Ths  PBoroiPAL  GASS  IS  OTTRD  in  Bithop  7.  Wheder^  40  Vt.  413,  to  the  point 
tbat  the  credit  of  a  witness  can  not  be  impeached  by  proof  of  partioiilar 
immoral  conduct  or  of  particular  facta. 

Pabticulab  Acts  of  iMMoaALrrr  or  crime  can  not  be  testified  to 
for  the  purpose  of  impeaching  a  witness.  General  character  only  can  be 
inquired  into:  Phiilipa  ▼.  King/iM^  3d  Am.  Deo.  760;  ComaMmweaUk  ▼• 
CkurektUf  45  Id.  229,  and  note  on  page  23Q»  where  the  oasea  on  this  point  ia 
this  aeries  are  oolleoted. 


BUBITON  ET  AL.  V.  WiLKINSOH  ET  AL. 

[18  YaaiioaT,  US.] 
fklflOir  BXPUTBD  TO  SXBVB  A  WrIT  HAS  AlL  THB  P0WSB8  OV  TBI  SHEBOf 

in  serving  or  executing  any  process  except  that  he  is  not  to  be  recognized 
or  obeyed  as  sheriff  or  known  officer,  but  must  show  hia  authority,  and 
make  known  his  business  if  required  by  the  party  who  is  to  obey  ths 
same. 

SiuuuFf  CAN  NOT  Bbxak  Opbit  Outbb  Dook  or  Debtok'b  DwKLUiro-MOua 
TO  Maks  an  Attaohmxnt  or  levy  execution  upon  goods. 

SiuuuFf  MAT  Brkak  Ofxn  A  Babn,  Outhouse,  etc.,  to  Make  an  Attaob- 
iiENT  or  levy  execution,  but  a  request  must  be  first  made  for  admittance^ 
but  a  bam  in  the  field  may  be  opened  without  request. 

SmouiT  MAT  Skbtb  an  Execution  at  Night  as  well  as  in  the  day-time. 

Dbmandino  Admittanob  of  the  Pebson  Who  has  the  Kst  is  sufficient. 

When  Wakshouseman  mat  Dent  Title  of  the  Bailor.— If  a  ware- 
houseman receive  goods,  he  can  not  dispute  the  title  of  the  bailor  in  a 
suit  brought  by  that  person  against  him;  but  if  the  goods  were  taken 
from  the  bailee  by  lawful  process,  he  may  show  this  in  excuse  for  not  de- 
livering them. 

LlABILITT  OF  WaSEHOUSEMAN  TO  THB  ASSIGNEE  OF  THE  ORIGINAL  BaILOB 

OF  Goods  will  not  protect  such  goods  against  the  creditors  of  the  bailor 
if  his  assignee's  title  has  been  adjudged  invalid. 

Tbbbpass.  PlaintiffB  were .  warehousemen,  and  defendants 
deputy  sheriffs.  The  former  allege  that  the  latter  broke  into 
their  warehouse,  and  earned  away  a  quantity  of  batter.    De- 
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fendants  pleaded  that  the  butter  belonged  to  one  Cutter;  that 
they  held  a  writ  of  attachment  against  him;  that  they  were  au- 
thorized to  serve  the  writ;  that  they  demanded  the  key-of  the 
I)arty  in  possession,  and  were  refused;  and  that  thereupon  they 
broke  into  the  warehouse  and  took  the  butter.  Plaintiffs  re- 
plied that  the  butter  had  been  sold  by  Cutter  to  one  Houghton, 
and  that  they  were  notified  thereof;  that  they  promised  to  keep 
the  same  for  said  Houghton,  but  that  defendants  took  the  same 
in  the  night-time.  Defendants  rejoined  that  Houghton  had  no 
title  to  the  butter;  that  since  the  attachment  he  had  brought 
trespass  for  the  same;  that  the  title  was  the  issue,  and  that 
judgment  was  rendered  in  favor  of  defendants.  Plaintiffs  de- 
murred to  this  rejoinder.  Demurrer  oyerruled,  and  plaintifb 
excepted. 

H,  R.  and  J.  J.  Beardsley,  for  the  plaintiffs. 

SmcUley,  Adam8,  Hunt,  and  Nutting,  for  the  defendants. 

By  Court,  Williams^  C.  J.  But  two  questions  have  presented 
themselves  to  the  consideration  of  the  court  in  this  case:  1.  As 
to  the  power  of  a  person,  specially  deputized  to  serve  a  vmt,  in 
relation  to  the  breaking  of  doors;  2.  As  to  the  claim  set  up  by 
the  plaintiffs  under  the  title  of  Houghton. 

A  person  deputed  to  serve  a  vmt,  as  was  the  defendant  Wil- 
kinson, has  all  the  powers,  which  may  be  exercised  by  a  sheriff 
in  serving  or  executing  any  process,  except  that  he  is  not  to  be 
recognized  or  obeyed  as  a  sheriff,  or  known  officer,  but  must 
show  his  authority,  and  make  known  his  business,  if  reqtiired 
by  the  party  who  is  to  obey  the  same.  In  this  particular  he 
represents  a  special  bailiff,  rather  than  a  knovni  officer.  To  make 
an  attachment,  or  to  levy  an  execution  on  goods,  the  sheriff  can 
not  break  open  the  outer  door  of  the  debtor's  dwelling-house. 
It  is  otherwise,  if  the  goods  of  a  stranger  are  secreted  in  the 
dwelling-house.  A  barn,  or  outhouse,  adjoining  to  and  parcel 
of  the  house,  or  within  the  curtilage,  may  be  broken  open  to 
make  such  levy;  but  a  request  must  first  be  made  for  admittance. 
A  bam  in  the  field  may  be  opened  without  request:  PenJUm  v. 
Brown,  1  Keb.  698;  19  Vin.  Abr.  432;  Haggerty  v.  WUber,  16 
Johns.  287  [8  Am.  Dec.  321].  There  is  nothing  to  prevent  a 
sheriff  from  serving  an  execution  in  the  night,  as  well  as  in  the 
day-time.  Wilkinson  was  therefore  justified  in  breaking  into 
the  warehouse  in  question  to  serve  an  attachment  on  the  goods 
of  any  person  therein;  but  he  must  first  demand  admittance. 
In  this  case  it  is  stated,  that  he  did  demand  admittance  of  the 
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persons  whohad  the  key;  but  it  is  objected,  that  the  plea  does 
not  state  but  that  the  persons,  ^rho  had  the  key,  were  wrong- 
folly  in  possession.  We  think  this  was  not  necessaiy.  If  he 
demanded  admittance  of  those  who  had  the  custody  and  care  of 
the  key,  and  who  could  have  let  him  in  without  compelling  him 
to  resort  to  force,  it  was  all  that  was  necessary;  and  he  was  not 
bound  to  inquire  how,  or  in  what  way,  they  became  possessed 
of  the  same.  A  demand  of  the  plaintiffs  for  admittance  could 
have  been  of  no  use,  as  they  could  not  have  unlocked  the  door, 
while  Bogue  and  Walker  had  the  key.  If  there  has  been  any 
collusion  between  the  defendants  and  Bogue  and  Walker,  which 
would  have  made  the  defendants  liable,  it  should  have  appeared 
in  the  replication.  A  sheriff  would  haye  been  justified  in  break- 
ing open  the  warehouse  of  the  plaintiffs  to  do  execution  on  the 
goods  of  Cutter,  having  first  demanded  admittance  of  the  person 
who  had  the  key. 

The  next  inquiry  is,  whether  the  plaintiffs,  having  undertaken 
to  keep  the  butter  for  Houghton,  are  bound  to  keep  it  for  him 
at  all  events,  and  are  estopped  from  setting  up  against  him  the 
proceedings  had  in  the  suit  in  favor  of  Houghton  against  the 
defendants,  in  which  the  decision  was  against  Houghton's  claim. 
It  is  undoubtedly  true,  that,  when  a  wharfinger  receives  goods, 
or  acknowledges  the  title  of  another,  and  agrees  to  receive  or 
keep  goods  for  such  person,  he  can  not  dispute  the  title  in  an  ac- 
tion In-ought  by  such  person  against  him.  The  cases  of  Oosling  v. 
Bimie,  7  Bing.  339;  S.  C,  20  Eng.  Com.  L.  153;  ffoll  v.  Griffin,  10 
Bing.  246;  S.  C,  25  Eng.  Com.  L.  118;  Harmon  v.  Anderson,  2 
Camp.  243,  ejid  Stonard  v.  Dunkin  et  al.,  2  Id.  344,  establish  this 
point.  The  wharfinger  is  the  agent  of  the  person  of  whom  he  re- 
ceives the  goods,  and  can  not  dispute  the  title  of  hisprincipal,  in  an 
action  brought  by  the  principal  against  him.  But  this  can  not  pro- 
tect the  goods,  thus  received,  from  an  execution  against  the  person 
thus  depositing  them;  and  if  they  are  taken  from  the  wharfinger, 
or  waiehouseman,  by  lawful  process,  the  wharfinger,  or  ware- 
houseman, can  protect  himself  in  a  suit  brought  against  him  by 
the  owner.  If  the  person,  from  whom  the  wharfinger,  or  ware- 
houseman, receives  the  goods,  claims  the  same  by  a  title  illegal, 
so  that  he  can  not  lawfully  hold  them,  and  they  are  taken  by 
authority  of  the  law,  out  of  the  custody  and  care  of  the  wharfin- 
ger, the  latter  may  show  this  in  excuse  for  not  delivering  them. 

The  plaintiffs,  in  this  case,  set  up  a  title  in  the  property  in 
Houghton;  but  if  Houghton  himself  has  set  up  the  same  title 
against  these  defendants,  and  it  has  been  decided  against  him« 
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he  would  be  estopped  thereafter  from  claiming  the  same  gooda 
under  the  same  title.  We  can  not,  therefore,  doubt,  that  if  a 
suit  were  now  instituted  by  Houghton  against  the  plaintiffs, 
founded  on  their  recognition  of  l:is  title,  it  would  be  competent 
for  them  to  defend  against  such  suit,  by  showing  that  the  butter 
was  taken  from  their  possession  by  process  of  law  against  Gut- 
ter, and  that  Houghton  has  instituted  a  suit  against  the  officer 
serving  the  process,  and  that  his  title  has  been  found  defective, 
and  the  officer  serving  such  process  justified  in  taking  the  prop- 
erty. The  liability  of  the  plaintiffs  to  Houghton  for  the  butter 
did  not  protect  it  against  the  creditors  of  Cutter,  if  Houghton's 
title  has  been  found  and  adjudged  to  be  invalid,  as  against  such 
creditors.  The  rejoinder,  therefore,  fully  answered  the  replica- 
tion. 
The  judgment  of  the  county  court  is  therefore  affirmed. 


Thb  fbincipal  gabb  is  cited  in  LeoA^h  v.  Franda  et  a2.,  41  Vt.  674»  to 
the  point  that  to  entitle  a  deputy  to  the  immunity  of  a  public  officer  in  tha 
execution  of  a  process,  he  must  show  his  authority  and  make  known  his  bnai- 
ness,  if  required  to  do  so,  by  the  party  who  \b  called  upon  to  obey. 

Bbeaking  Open  Doobs  to  Execute  Writ:  See  note  to  KeUh  ▼.  JohMonf 
86  Am.  Dec.  167-171,  where  the  whole  subject  is  discussed. 

Dispossession  of  Wabehouseman  of  Qoods  bt  Lboal  Pboobss:  Set 
■ote  to  Sckimdt  ▼.  Blood,  24  Am.  Dec.  156. 


HoLTON  V.  Brown. 

[18  YntMOHT,  224.] 

Tbndbb  with  Condition  Annexed  is  Invalid. 

Tender  with  Condition,  is  no  Bab  to  Ejectboent  Bbouoht  on  Mobi- 
GAGE.  Plamtifif  held  a  mortgage  to  secure  a  note,  but  had  lost  the  note. 
Defendant,  the  mortgagor,  tendered  payment,  but  demanded  the  note  ai 
a  condition,  and  refused  to  take  a  receipt  and  discharge  of  mortgage, 
which  plaintiff  offered.  IIM:  Such  tender  was  no  bar  to  an  action  of 
ejectment  brought  on  the  mortgage. 

Ejectment,  founded  on  mortgage.  Plea,  general  issue.  De- 
fendant had  given  a  note  to  plaintiff,  and  secured  the  same  by  a 
mortgage.  Plaintiff  left  the  note  with  his  attorney,  informed 
defendant,  and  the  money  was  tendered  to  him.  Plaintiff 
proved  by  Seymour  the  offer  to  give  a  receipt  and  discharge  of 
the  mortgage.  Defendant  objected  to  the  witness  on  the  ground 
of  interest.  The  other  facta  appear  in  the  opinion.  Judgment 
for  plaintiff,  and  defendant  appealed. 
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H.  Seymour,  for  the  plainiaJST. 

E.  D.  Barber  and  E,  «7.  Phelps,  for  the  defendant. 

By  Court,  Beknett«  J.     The  simple  question  in  this  case  is, 
whether  the  plaintiff's  right  of  action  is  barred  by  reason  of  the 
tender,  which  is  insisted  upon  in  the  defense.    When  the  money 
was  tendered,  the  note  secured  by  the  mortgage  was  demanded, 
and  the  defendant  refused  to  part  with  the  money,  unless  the 
note  was  surrendered.    The  note  was  at  that  time  mislaid,  but 
Seymour  proposed  to  receive  the  money  and  discharge  the  note 
and  mortgage;  but  the  defendant  declined  to  leave  the  money 
on  such  terms.     This  note  was  payable  to  Jesse  Siratton  or 
order,  and  has  never  been  negotiated  by  the  payee.    The  plaint- 
iff might  have  recovered  in  an  action  at  law  upon  the  note,  pro- 
vided it  had  been  shown  to  have  been  lost.     The  right  of  the 
holder,  in  such  case,  at  law,  is  fully  recognized  in  the  case  of 
Lazell  V.  Lazell,  12  Yt.  449  [36  Am.  Dec.  352].    If  the  plaintiff 
could  maintain  an  action  on  the  note,  at  law,  upon  proof  of  its 
loss,  without  producing  it,  it  would  seem  that  the  defendant,  to 
have  such  action,  must  have  made  an  absolute  and  an  imcon- 
ditional  tender.    A  tender,  with  a  condition  annexed  to  the  ao> 
oeptance,  is  invalid.    The  party  has  not  a  right  to  demand  a 
receipt,  or  a  surrender  of  the  security,  or  obligation,  upon 
which  the  money  is  tendered :  Laing  v.  Meader,  1  Carr.  &  P. 
257;  Evans  v.  Judbins,  4  Gamp.  156;  Cole  v.  Blake,  Peake,  180; 
Loring  v.  Cooke,  3  Pick.  51.     The  case  of  Hansard  v.  Robinson, 
14  Eng.  Com.  L.  50,  cited  by  the  counsel  for  the  defendant,  is 
a  case  in  which  the  lost  paper  had  been  negotiated,  and  it  waa 
correctiy  held,  that  in  such  case  there  could  be  no  remedy  at 
law.     The  remedy  must  be  in  equity,  where  it  is  within  the 
province  of  the  court  to  order  an  indemnity  to  be  furnished 
against  such  outstanding  paper,  before  the  court  will  grant  re- 
lief.   In  the  case  cited  from  Campbell's  reports,  the  paper  had 
also  been  negotiated. 

If  the  tender  would  not  have  barred  an  action  on  the  note,  much 
less  would  it  bar  an  action  of  ejectment  on  the  mortgage  deed. 
The  fact  that  Seymour  offered  to  give  a  discharge  of  the  note 
and  of  the  mortgage  is  of  no  particular  importance,  except  as 
it  evinced  a  willingness  on  his  part  to  make  the  defendant  safe 
against  any  future  attempt  to  enforce  a  second  payment  of  the 
note.  We  can  see  no  ground  for  claiming  that  Seymour  was  an 
incompetent  witness. 
Judgment  of  the  counter  court  affirmed. 
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The  principal  oabe  is  cited  in  Preston  v.  OrafU,  34  Vt.  205,  to  the  point 
that  acxseptanoe  of  money  does  net  discharge  a  claim  unless  accepted  with 
the  understanding  that  it  is  to  be  in  full. 

Tender  to  be  Valid  must  be  Unconditional^  and  the  money  or  other 
thing  to  be  tendered  must  be  actually  produced,  unless  the  tender  be  dis- 
pensed with  by  the  creditor:  Broton  v.  CTt/more,  22  Am.  Deo.  223;  and  ho 
who  makes  a  tender  must  be  ready  to  pay,  and  must  actually  offer  to  pay: 
HargerU  v.  Omham,  22  Id.  469;  North  ▼.  Mallett^  2  Id.  022. 


Adm'b  op  Whttnet  v.  Town  of  Clabendon. 

[18  YEBKOirr,  252.] 

Ik  an  Action  on  thb  Case  Any  Evidence  may  be  given  under  the  gen- 
eral issue  which  destroys  the  right  of  action. ' 

Prior  Recovery  for  the  Same  Cause  of  Action  may  be  given  in  evi- 
dence under  the  general  issue,  and  is  a  bar  to  a  second  action. 

For  Damages  Accruing  iiiTER  a  Judgment  in  a  Former  Action,  and 
arising  out  of  the  same  cause,  an  action  will  not  lie. 

Trespass  on  the  case  brought  by  a  father  for  damages  in  con- 
eequence  of  injuries  to  his  minor  son,  caused  by  the  breaking 
down  of  a  bridge,  which  the  defendant  failed  to  keep  in  repair. 
Plea,  the  general  issue.  That  the  bridge  was  out  of  repair;  that 
it  was  the  duty  of  defendant  to  keep  it  in  repair,  and  that 
plaintiff's  son  was  injured  by  reason  of  their  failure  to  do  so, 
were  admitted.  Plaintiff  then  proved  damages  since  February 
28, 1840.  Defendants  gave  in  evidence  a  judgment  in  a  suit 
for  similar  damages  between  the  same  parties,  sustained  priox 
to  the  above  date,  and  requested  the  court  to  instruct  the  jury, 
that  the  judgment  recovered  in  the  former  case  was  a  bar  to  this 
action,  which  the  court  refused  to  do.  Verdict  for  plaintiff. 
Exceptions  by  defendants. 

8.  H.  and  E.  F.  Eddgea,  for  the  defendants. 

.Fbo^,  Evert8f  ThraU,  and  Pond,  for  the  plaintiff. 

By  Court,  Benkett,  J.  We  think  that  there  was  no  objection 
to  the  defendants  availing  themselves,  under  the  general  issue, 
of  the  matter  offered  in  defense.  In  an  action  on  the  case,  any- 
thing may  be  given  in  evidence  under  the  general  issue,  which 
destroys  the  right  of  action.  If  damages  are  sought  to  be  re- 
covered for  beating  the  plaintiff's  horse,  by  means  of  which  he 
lost  his  service,  the  defendant  may  well  show,  under  the  general 
issue,  that  the  beating  was  lawful:  Slater  v.  Swann,  Str.  872; 
Bull.  N.  P.  78.  The  question  then  arises,  does  the  former  re- 
eoveiy  destroy  the  plaintiff's  right  of  action  in  this  case  ?    Or  in 
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oiher  words,  can  there  be  a  succession  of  actions  to  recover 
damages  resulting  from  one  and  the  same  injury  ?  The  injury 
inflicted  upon  the  person  of  the  son  of  the  plaintiff  by  the  fall 
of  the  bridge,  by  reason  of  its  insufficiency,  is  one  and  entire, 
though  there  may  be  a  continuation  of  the  damages  resulting  from 
that  injury.  It  is  contended  on  the  part  of  the  plaintiff,  that  in 
the  action  by  the  parent,  for  the  loss  of  service,  the  gist  of  the 
action  is  the  loss  of  service,  and  that  the  parent  may  have  suc- 
cessive actions  from  time  to  time,  to  recover  the  resulting  dam- 
ages, as  it  shall  suit  his  pleasure.  There  should  be  an  end  of 
litigation;  and  I  should  regret  it,  if  the  law  was  so  settled,  that 
every  fresh  damage  would  give  a  new  cause  of  action. 

In  Eodaoll  v.  Slallerbrass,  39  Eng.  Com.  L.  94,  it  was  held» 
that  both  the  injury  and  damage  must  concur,  to  give  a  right  of 
action,  and  that  the  damages  were  not  the  sole  cause  of  action. 
That  was  an  action  by  the  master  for  the  loss  of  the  service  of  his 
apprentice,  occasioned  by  the  bite  of  a  dog;  and  it  was  con- 
tended, that  the  action  was  not  grounded  upon  the  injury,  but 
upon  the  resulting  damage.  But  the  court  directed  prospective 
damages  to  be  assessed  by  the  jury  on  the  ground,  that  a  second 
action  could  not  be  brought  to  recover  damages  resulting  from 
the  same  injury.  That  case  was  fully  considered  and  is  decisive 
of  the  one  at  bar.  Upon  the  authority  of  that  case  the  plaintiff 
in  this  action  might  have  recovered  prospective  damages  in  his 
first  action,  and  should  not  have  been  confined  to  such  damages, 
as  had  in  fact  accrued  at  the  time,  when  the  suit  was  brought. 
If  the  plaintiff,  by  his  own  declaration,  confined  himself  to  such 
damages  as  had  resulted  from  the  injury  within  a  given  time 
after  it  happened,  it  was  the  pleader's  own  fault;  but,  as  the 
time  is  only  limited  under  a  mde  licit,  it  may  be  questionable, 
whether  such  would  have  been  its  effect.  Sergeant  Williams, 
in  his  note  to  the  case  of  Mambleion  v.  Veere,  2  Saund.  171,  lays 
down  the  proposition,  that  in  trespass,  and  in  tort,  new  actions 
may  be  brought  as  often  as  new  injuries  and  wrongs  are  re- 
peated, and  consequently  prospective  damages  should  not  be 
given  in  a  case,  in  which  there  is  a  continuation  of  the  injury. 
There  is  no  intimation,  that  every  fresh  damage  gives  a  new 
action.  Though  it  should  be  admitted,  that,  in  an  action  by 
the  master,  the  loss  of  service  is  the  gist  of  thQ  action;  yet  it  is 
a  non  aequilur,  that  damage  alone  can  give  the  action.  In  trover 
the  conversion  is  the  gist  of  the  action;  yet  there  is  no  right  of 
action,  imless  the  conversion  involves  an  injury  to  the  plaintiff's 
right  of  property. 
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The  case  of  EdmbleUm  v.  Veere,  2  Saiind.  169,  is  relied  upon 
to  sustain  the  decision  of  the  county  court.     We  think  that 
case  is  distinguishable  from  the  one  now  before  us.     That  was 
an  action  for  enticing  the  plaintiff's  servant  to  depart  from  his 
service;  and  the  plaintiJST  claimed  damages  for  the  loss  of  service 
for  the  whole  of  the  residue  of  the  term  of  the  apprenticeship. 
The  term  had  not  expired,  and,  upon  a  motion  in  arrest,  it  was 
held  to  be  error,  upon  that  declaration,  to  assess  damages  be- 
yond the  time  of  the  exhibition  of  the  bill.     It  is  to  be  re- 
marked, that  it  was  alleged  in  the  declaration,  that  the  person 
enticed  away  had  been  retained  in  the  service  of  the  plaintijST,  as 
his  apprentice,  for  the  term  of  nine  years,  and  that  having 
served  the  plaintiff  five  years,  he  was  then  enticed  away  by  the 
defendant,   he  (the  defendant)  well    knowing   the   premises; 
whereby  the  plaintiff  lost  the  service  of  his  apprentice  for  all 
the  residue  of  the  said  term  to  come.     It  appears  from  the 
declaration,  that  the  injury  was  not  complete  when  the  action 
was  brought.    The  defendant  enticed  the  servant  away,  know- 
ing he  was  the  apprentice  of  the  plaintiff  for  the  term  of  nine 
years,  and  consequently  eveiy  detention  of  the  servant  with 
such  knowledge,  was  a  fresh  injury;  and  when  new  damage  had 
accrued,  a  second  action  might  well  be  sustained,  as  in  the  case 
of  a  continuation  of  a  nuisance,  or  of  false  imprisonment.     The 
case  of  Ward  v.  Bichf  1  Vent.  103,  rests  upon  the  same  principle. 
That  was  an  action  for  enticing  away  the  plaintiff's  wife  and 
keeping  her  from  the  plaintiff,  until,  as  was  alleged,  a  certain 
day,  which  was  some  time  after  the  suit  was  commenced.    After 
verdict  for  the    plaintiff  judgment  was  arrested,  upon    the 
ground,  that  it  must  be  intended,  that  the  jury  gave  damages 
for  the  entire  term  specified  in  the  declaration.     In  this  case  the 
subsequent  detention  of  the  wife,  after  action  brought,  was  a 
new  injuiy.     In  Brasfield  v.  Lee,  1  Ld.  Baym.  329,  the  contin- 
uation of  the  false  imprisonment,  after  action  brought,  was  a 
fresh  injuiy.     The  overflowing  of  the  plaintiff's  lands  is  a  con- 
tinuation of  the  injuiy,  and  upon  sound  principles  there  may 
be,  in  such  cases,  successive  actions. 

It  was  admitted  by  the  counsel  in  EodsoU  v.  StdUerbrass,  89 
Eng.  Com.  L.  94,  that,  if  the  action  had  been  brought  by  the 
master  for  an  injury  to  his  person,  the  court  might  have  given 
prospective  damages,  but  they  urged,  that,  when  the  action  was 
case  for  loss  of  service,  a  different  rule  should  obtain.  The 
court,  however,  repudiate  any  distinction  in  the  two  cases.  It 
is  tme^  that  in  the  argument  of  that  case,  a  case  under  the  nam* 
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of  Ilalachy  t.  Soper  is  referred  to  by  counsel,  which  would  seem 
to  sustain  the  decision  below.  That,  it  was  said,  was  an  action 
for  slandering  certain  mining  shares;  and  the  damages  were  con- 
fined by  Littledale,  J.,  before  whom  the  cause  was  tried,  to  such 
as  had  accrued  when  the  action  was  commenced.  It  may  be  said 
of  this  case,  that  it  purports  to  be  but  an  unreported  nisi  priits 
case;  and  it  was  not  permitted,  by  Littledale  himself,  to  furnish 
a  rule,  to  govern  the  case  then  before  the  court.  The  case  of  Rob- 
erta Y.  Bead  et  al.,  16  East,  215,  which  seems  to  be  much  relied 
upon  by  the  plaintiff,  has  very  little  analogy  to  the  one  now  be- 
fore us.  The  highway  act  of  13  George  III.  directed,  that  actions 
against  any  persons,  for  anything  done  or  acted  in  pursuance  of 
that  act,  should  be  commenced  within  three  calendar  months 
after  the  act  was  committed.  That  case  simply  decides,  that, 
when  the  highway  surveyors  had  undermined  a  wall  adjoining 
the  highway,  which  did  not  fall  until  more  than  three  months 
afterwards,  the  action  was  not  barred.  The  falling  of  the  wall, 
the  action  being  case,  was  considered  the  gravamen  of  the 
action — the  consequential  damage  the  cause  of  action. 

Though  it  may  be  said,  that  the  loss  of  service  is  the  founda- 
tion of  this  action,  yet  we  think  that  a  second  action  can  not  be 
sustained  by  the  parent  for  damages  resulting  to  him  from  the 
personal  injuiy  to  the  son,  by  reason  of  the  fall  of  the  bridge. 
To  maintain  a  second  action  for  a  fresh  damage,  in  a  case  in  which 
there  was  no  new  injuiy,  would  be  novel  in  principle,  and  not 
warranted  by  authoriiy.  Though  it  may  be  impracticable  to 
estimate  prospective  damages,  in  a  case  like  the  present,  with 
mathematical  certainty,  yet  the  difficulty  is  no  greater  than  in 
an  action  for  an  assault  and  battery  upon  the  plaintiff,  by  means 
of  which  he  has  been  disabled  from  pursuing  his  business.  It 
has  been  the  usual  practice  to  give  prospective  damages  against 
towns,  for  injuries  resulting  from  insufficiency  of  highways,  in 
cases  which  called  for  them. 

The  result  is,  the  judgment  of  the  county  court  is  reversed, 
and  the  cause  must  be  remanded  to  the  county  court  for  further 
trial,  imless  the  plaintiff  shall  elect  to  become  nonsuit. 

During  the  term  the  plaintiff  became  nonsuited. 

Williams,  C.  J.,  delivered  a  dissenting  opinion. 


Thx  pbincipal  casb  is  cited  arguendo  in  I>(wenport  v.  Hubbard,  46  Vi. 
252,  to  the  point,  that  in  an  action  of  aasumpsit  a  former  judgment  is  admiai 
llble  under  the  general  iuue. 


164  Ex'rs  of  Stevens  v,  Holltstek.       [Vermont, 

FOBMES  RSOOVEST  ADMISSIBLE  IN  EVTDENCB  UNDER  THE  GENERAL  IsSUE: 

See  Ecutman  v.  Cooper,  26  Am.  Deo.  600,  and  note  collecting  previous  cases 
in  this  series;  Oilchrigt  v.  BaU,  34  Id.  469;  Timng  ▼.  EummeU,  38  Id.  694; 
King  v.  CftoM,  41  Id.  675,  and  notes;  and  Wtxnn  v.  McNtiUy,  43  Id.  58.  In 
ike  latter  case  it  was  held  to  be  only  prima  fade  evidence,  while,  if  pleaded, 
it  is  oondnsive,  and  a  complete  bar. 


ExEorroBS  of  Stevens  v.  Hollibieb. 

[18  yuMOHT,  294.] 

DoBSEiSEB  HAT  MAINTAIN  TRESPASS  QuARE  Glaosum  Fbeoit  against  the 
disseisor. 

RioovERT  roR  SuocEssrvE  Trespasses  bt  Disseisor. — ^Where  plaintiff  haa 
possession  of  a  part  of  a  tract  of  land,  claims  the  whole  of  it»  and  haa  a 
deed  for  the  whole,  he  may  recover  for  evety  sncoeasive  trespass  npon 
the  land,  although  the  trespasser  has  actually  oocupied  some  portion  of 
the  land  for  a  great  number  of  years. 

DEfscTiVE  Description  in  Deed. — Where  the  original  deed  was  for  fif^ 
acres,  and  subsequent  deeds  describe  the  lot  as  a  forty-acre  lot»  and  omit 
one  line  of  the  survey,  but  refer  to  the  survey  on  record,  and  all  snbae- 
quent  deeds  follow  this  defective  description,  held,  that  the  subsequent 
deeds  convey  the  land  described  in  the  original  survey. 

OoNSTRUCTiON  OF  Deed  A  QUESTION  OF  Law. — ^Whore  the  facts  are  admit- 
ted, it  is  a  question  of  law  what  lands  are  conveyed  by  a  deed. 

Trespass  quare  clausum /regit.  Plea,  general  issue;  also,  plea 
of  license.  Plaintiffs  claimed  under  the  original  proprietors  of 
the  town  of  Pawlet.  The  deed  from  them  was  for  fifty  acres, 
according  to  a  certain  survey.  Two  subsequent  deeds  in  the 
chain  of  title  described  the  land  as  a  forty-acre  lot,  and  omitted 
one  line  in  the  surrey  bill,  but  referred  to  a  survey  on  record. 
The  deeds  subsequent  to  these  contained  the  same  error  of  de- 
scription, but  made  no  reference  to  the  surrey.  Plaintiff  proved 
that  his  grantor,  and  those  under  whom  he  claimed,  had  been  in 
possession  of  the  tract  described  in  the  survey  until  1834,  when 
defendant  entered,  cut  timber,  and  committed  the  trespass  com- 
plained of.  The  other  facts  are  found  in  the  opinion.  Verdict 
for  plaintiffs,  and  defendants  excepted. 

C7.  B.  Harrington  and  S.  E,  Hodges^  for  the  defendant. 
(7.  W,  Harmon,  for  the  plaintiff. 

By  Court,  Redfield,  J.  The  general  rule  of  law,  in  regard  to 
tbe  right  of  the  disseisee  to  maintain  trespass  quare  clausum 
f regit  against  the  disseisor  seems  to  be  well  enough  settled,  and 
the  counsel  for  the  plaintiff  has  not  attempted  to  unsettle  it. 
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It  is  thus  laid  down  by  Blackstone,  3  Bl.  Oom.  210:  ^*  Though 
A  disseisee  might  haye  it  [the  action  of  trespass  qu,  cl,  freg,] 
against  the  disseisor  for  the  injury  done  by  the  disseisin  itself , 
at  which  tiine  the  plaintiff  was  seised  of  the  land,  but  he  can 
not  haye  it  for  any  act  done  after  the  disseisin,  until  he  gained 
poBsession  by  re-entry,  and  then  he  may  maintain  it  for  the  in- 
termediate damage  done;  for  after  his  re-entry  the  law,  by  a 
kind  of  ju8  posi  liminii^  supposes  the  freehold  to  have  all  along 
continued  in  him."  The  rule  is  laid  down  in  nearly  the  same 
terms  in  4  Kent,  119,  and  in  5  Bac.  Abr.  166.  Lord  Coke,  in  his 
commentary  upon  Littleton,  257  a,  says:  ''The  disseisee  shall 
have  an  action  of  trespass  against  the  disseisor,  and  recover  his 
damages  for  the  first  entry,  without  any  regress;  but  after  re- 
gress he  may  have  an  action  of  trespass  with  a  corUinuandOy  and 
lecorer  as  well  for  all  the  mesne  occupation  as  for  the  first  en- 
try." And  the  text  of  Littleton,  sec.  430,  256  b,  is  to  the  same 
effect.  The  only  question,  then,  in  the  present  case  seems  to 
be,  whether  there  was  any  disseisin  of  the  plaintiff  ?  For  if  there 
were,  it  is  not  claimed  that  he  made  any  re-entry  upon  the 
premises  before  bringing  the  action,  and  it  would  therefore  be 
error  in  the  court  below  to  suffer  him  to  recover  the  intermediate 
damages  between  the  disseisin  and  the  bringing  the  action. 

There  is  considerable  discussion  in  the  books,  how  far  certain 
equivocal  acts  of  tenants,  and  of  others  in  subordinate  relations 
to  the  owner  of  the  land,  may  by  him  be  treated,  at  his  election, 
as  a  disseisin.  This  is  a  concession  made  to  the  owner  for  the 
flake  of  the  remedy,  and  to  answer  the  purposes  of  justice. 
This  part  of  the  subject  will  be  found  very  elaborately  and  very 
learnedly  discussed  in  Taylor  d,  Atkins  v.  Horde,  1  Burr,  60,  and 
in  2  Smith's  Leading  Cases  (Am.  ed.),  324,  and  notes.  In  the 
jHresent  case  the  defendant  gave  evidence  tending  to  show  that 
he  was  in  actual  exclusive  occupation  of  the  land,  upon  which 
the  trespasses  were  claimed  to  have  been  committed,  from  the 
year  1834  until  the  bringing  of  this  suit.  And  upon  this  point 
the  court  charged  the  jury,  that,  if  the  plaintiff  was  first  in  pos- 
session of  some  portion  of  the  land,  claiming  the  whole  and 
having  a  deed  of  the  whole,  he  might  recover  of  the  defendant 
for  every  successive  act  upon  the  land,  notwithstanding  he  (de- 
fendant) had  cleared  and  actually  occupied  some  portion  of  the 
land  for  a  great  number  of  years.  We  do  not  see  how  a  clearer, 
more  unequivocal  ouster,  eviction,  and  disseisin  could  be  de- 
scribed. No  one  will  doubt,  I  apprehend,  that  such  an  actual 
occupancy  of  the  land  from  year  to  year,  if  continued  for  thfl 
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term  of  fifteen  years,  wotild  give  the  possessor  a  perfect  title, 
which  would  be  absurd,  if  there  had  been  no  actual  disseisin 
committed  upon  the  plaintiff.  The  occupancy  could  not  giye  a 
title  by  the  statute  of  limitations,  unless  it  was  such  an  un- 
equivocal disseisin,  as  the  owner  was  not  at  liberty  to  elect  to 
treat  as  subsidiaiy  to  his  own  possession.  The  case  is  man- 
ifestly one  of  a  positive,  actual,  and  notorious  disseisin,  and  the 
plaintiff  was  entitled  to  recover  only  for  the  first  disseisin,  as  a 
trespass,  until  he  had  made  a  re-entry  upon  the  land.  It  is 
upon  this  latter  ground  that  the  recovery  was  had  in  Butcher  v. 
Butcher,  14  Eng.  Com.  L.  182. 

The  only  remaining  point  in  this  case  is  in  regard  to  the  con- 
struction of  deeds  in  the  chain  of  the  plaintiff's  title.  Such 
cases  are  ordinarily  of  no  practical  importance  to  be  minutely 
reported,  for  eveiy  case  depends  mainly  upon  its  own  peculiar 
circimistances,  and  can  only  be  a  precedent  for  another  case 
precisely  identical  in  all  its  facts  which  never  occurs.  In  this 
case  it  is  obvious,  that  all  the  deeds  were  intended  to  convey 
the  same  land,  as  all  use  the  same  terms  of  description — ^which 
is,  indeed,  defective  by  omitting  one  line;  but  the  earlier  deeds 
referring  to  the  survey  of  John  Stark,  which  includes  the  whole 
fifty  acres,  and  does  not  seem  to  have  been  divided,  it  would, 
perhaps,  be  a  more  natural  construction  of  the  deeds,  that  all 
the  land  included  in  the  survey  was  intended  to  be  conveyed, 
although  it  is  called  *'for1y  acres"  instead  of  fifty — ^which  is, 
indeed,  the  only  thing  raising  a  doubt  as  to  the  intention  of  the 
parties.  We  do  not  well  see  how  the  deeds  could  receive  any 
other  construction,  unless  they  were  held  void  for  uncertainty, 
which  a  court  will  always  feel  reluctant  to  do  after  so  long  an 
acquiescence  in  the  validity  of  the  deeds  and  occupancy  under 
them,  as  there  seems  to  have  been  in  the  present  case. 

We  do  not  perceive  any  error  in  the  court  below  in  giving  a 
construction  to  the  deeds,  as  to  the  extent  of  land  conveyed, 
without  referring  the  matter  to  the  jury.  There  was  no  contro- 
versy in  regard  to  the  facts  in  the  case.  The  matter  was,  then, 
a  mere  question^f  law  as  to  what  land  was  intended  to  be  con- 
veyed, the  same  as  the  construction  of  a  written  instrument 
in  any  other  respect.  The  trial  appears  to  have  been  in  all  re- 
spects legal  and  proper,  unless  the  decision  of  the  court  below 
might  have  induced  the  plaintiff  to  omit  giving  evidence  of  a  re- 
entry upon  the  land.  If  that  is  so,  the  case  will  be  remanded; 
otherwise  the  judgment  will  be  reversed  as  to  all  the  damages 
except  one  cent,  and  affirmed  as  to  that. 
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The  plaintiff  eleoted  to  have  judgment  affirmed  for  nominal 
damages,  and  the  entry  was  accordingly  so  made. 

Williamson,  0.  J.,  delivered  a  dissenting  opinion. 

Thb  FRnroiPAL  case  is  cited  in  Shedd  v.  Powers,  28  Vt.  654,  to  the  point 
that  if  trespass  wiU  lie  plaintiff  can  only  recover  nominal  damages  for  dis- 
seisin, though  the  point  seems  to  be  dicium  only  in  the  decision. 

Trespass  Quabb  Clausum  Fbbgit  will  lie  in  favor  of  disseisee  against  dis- 
seisor: De  MoU  V.  Hagtmam,  18  Am.  Dec.  443. 
It  is  Ck>MPETBNT  TO  Bbfeb  to  a  Plat  oa  Place  of  Subvet  in  order  to 
irtain  the  boundaries  thereof:  Hagan  ▼.  Campbettt  d3  Am.  Deo.  267. 


LoTEJOT  V.  Whipplb. 

[18  TJatKOMT,  879.] 

PaoBoasoBT  Note  Executed  on  Sunday  is  Void,  even  though  the  psrtiei 
thereto  have  previously  settled  the  terms  of  the  oontraot,  and  meet  on 
Sunday  by  appointment,  merely  to  execute  the  note. 

PaoinsBOBT  Note  Wbitten  and  Signed,  but  not  Deliyebed  on  SuHnAT« 
will  not  be  void  for  what  passed  on  Sunday. 

Assumpsit  on  promissoiy  note.  Plea,  the  general  issue.  The 
note  was  written  and  signed  on  Sunday,  pursuant  to  an  agree- 
ment preyionsly  made,  and  the  amount  indorsed  on  a  larger 
promissory  note  held  by  the  payee.  In  paying  the  last  named 
note,  the  amount  of  the  indorsement  was  deducted  from  the 
face.  There  was  no  evidence  showing  that  the  note  was  deliv- 
ered on  the  day  it  was  signed.  The  court  directed  the  jury  to 
find  for  the  defendant,  and  plaintiff  excepted. 

J.  Barrett,  for  the  plaintiff. 

C.  CooUdge  and  W.  if.  Pingry,  for  the  defendant. 

By  Court,  Eedfdeld,  J.  Two  questions  arise  in  the  present 
case:  1.  Whether,  when  the  terms  of  the  contract  are  settled  on 
a  former  day,  but  the  parties,  by  previous  appointment,  meet 
and  execute  a  promissory  note  upon  Sunday,  the  contract  is 
valid?  2.  Whether,  if  not,  the  circumstance,  that  the  note  was 
not  delivered  until  some  other  day,  is  important? 

1.  In  regard  to  the  first  question,  I  think  it  may  now  be  safely 
laid  down  as  settled  law,  without  a  review  of  the  cases — which 
has  been  often  had — that  contracts  made  in  violation  of  law  are 
void;  that  it  is  not  important,  so  far  as  the  action  upon  the  con- 
tract is  concerned,  whether  the  contract  itself  be  against  good 
moialSf  or  in  contravention  of  some  express  statute,  nor  whethet 
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the  illegality  exist  in  the  thing  to  be  done,  or  in  the  oonsidera- 
tion  moving  to  the  execution  of  the  contract;  and  that  it  makes 
no  essential  difference  whether  the  contract  or  the  consideration 
is  mainly  based  upon  a  violation  of  law,  or  whether  such  a  vio- 
lation is  only  incidentally  and  collaterally  involved. 

To  illustrate  these  propositions — a  contract  may  be  based  upon 
a  consideration  in  money,  and  may  be  for  the  purpose  of  securing 
future  crime,  as  murder,  or  theft,  or  prostitution,  or  it  may  only 
be  to  secure  the  violation  of  some  game  or  inspection  law;  or 
the  contract  may  be  for  the  payment  of  money,  or  other  thing, 
not  unlawful  in  itself,  but  Uie  consideration  may  be  such,  as  I 
have  above  supposed  the  contract  to.  be;  and  in  all  these  cases 
the  contract  will  be  equally  void,  when  sued  in  the  domestic 
tribunals,  and  by  parity  of  reason,  in  all  other  tribunals,  when 
the  action  is  founded  upon  the  contract  itself.  So,  too,  although 
neither  the  consideration,  nor  the  contract,  have  for  its  principal 
basis,  or  object,  either  an  immoral  or  an  illegal  act,  yet  if  it  inci- 
dentally, or  collaterally,  involve  the  perpetration  of  such  an  act, 
no  action  can  be  maintained  upon  the  contract.  So  that  the  sale 
of  bricks  under  the  statute  size,  although  they  might  be  more 
useful  to  the  purchaser  on  that  very  account,  could  no  more 
form  a  good  consideration  for  a  contract  for  the  payment  of  the 
price,  than  if  the  express  object  of  the  contract  had  been  to 
effect  a  violation  of  the  statute.  And  if  the  consummation  of 
the  contract  does  involve  a  violation  of  a  statute,  either  positively  ^ 
or  negatively,  the  contract  is  void. 

Nor  is  it  important,  whether  the  statute  expressly  prohibitSy 
or  commands,  a  thing,  or  does  this  by  way  of  imposing  a  pen- 
ally upon  him  who  does,  or  omits,  the  act.  The  only  important 
question  is,  does  the  contract  imply,  in  the  manner  of  its  con- 
summation, a  violation  of  the  statute,  or  of  the  general  law  of 
the  land?  These  propositions  will  be  found  to  be  fully  sus- 
tained by  the  decided  cases  upon  this  point,  which  have  now  be- 
come so  numerous,  as  to  be  found  in  profusion  in  every  nisi  priu$ 
treatise:  3  Stark.  Ev.  1217, 1218;  Law  v.  Hodson,  11  East,  300; 
Wheeler  v.  BnsseU,  17  Mass.  258.  The  only  doubts,  which  have 
arisen  in  England  in  regard  to  the  application  of  these  principles 
to  the  subject  now  before  the  court,  have  resulted  mainly  from 
the  phraseology  of  the  English  statute,  29  Car.  H.,  c.  7,  sec.  1, 
by  which  it  is  provided,  that  "  no  person  whatsoever  shall  do  or 
exercise  any  worldly  labor,  business,  or  work,  of  their  ordinary 
calling,  on  the  Lord's  day."  This  is  not  the  prohibition  of  all 
worldly  business,  or  work,  but  oidy  that  of  one's  "ordinaiy 
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calling;"  bo  that,  if  one  has  no  ordinary  calling,  of  the  charac- 
ter inTolving  work,  or  labor,  he  could  not  violate  this  provision 
of  the  English  statute.  Upon  this  ground  it  seems  the  case  of 
Sandiman  v.  Breach^  7  Bam.  &  Cress.  100,  was  decided,  where 
it  was  held,  that-  the  owner  and  driver  of  a  stage  coach  were 
liable  upon  a  contract,  made  on  Sunday,  to  carry  plaintiff. 

But  the  stafcute  of  this  state  contains  no  such  exception.  The 
words  are,  ''  that  if  any  person  shall,  on  that  day,  exercise  any 
secular  business  or  employment,  except  such,  only,  as  works  of 
necessity,  or  charity,  he  shall  be  punished  by  a  fine,"  etc.  It  is 
obvious,  that  any  act,  which  could  ever  come  within  the  English 
statute,  must  always  come  within  this.  An  act  could  hardly  be 
of  the  "ordinary  calling"  of  any  pei-son  in  "worldly  labor, 
business,  or  work,"  and  still  not  constitute  "  any  secular  busi- 
ness, labor,  or  employment."  But  it  has  been  always  held,  that 
the  executing  a  promissory  note  upon  Sunday  was  a  violation  of 
the  English  statute,  if  it  come  within  the  ordinaiy  business  of 
the  maker:  2  Stark.  Ev.  245,  u.  b,  citing  Beghie  v.  Levi^  1  Cromp. 
&  J.  Eng.  Exch.  180.  In  King  v.  Inhab.  of  ^Vhitnash,  7  Barn.  & 
Cress.  696,  Bayley,  J.,  says:  "If  the  true  construction  of  the 
act  be,  that  every  species  of  business  is  prohibited,  all  contracia 
whatever,  made  on  Sunday,  will  be  void. "  But  by  the  express  terms 
of  the  statute  of  this  state,  every  species  of  "  secular  labor,  busi- 
ness, or  employment,"  is  prohibited.  And  that  is  the  construction 
which  Mr.  Justice  Park,  in  Smiik  v.  Sparrow,  4  Biug.  84,  says 
the  English  statute  ought  to  bear.  That  is,  indeed,  the  obvious 
reason  and  good  sense  of  the  thing.  Mr.  Justice  Park  was  always 
eminently  clear-sighted  in  perceiving  the  proper  bearing  of  every 
matter,  having  relation  to  the  principles  or  the  practice  of  Chris- 
tianity, as  will  be  seen  in  his  opinion,  at  length,  upon  this  sub- 
ject, in  Wmiams  v.  Paul,  6  Bing.  653;  S.  C,  19  Eng.  Com.  L. 
296.  It  is  difficult  to  perceive  how  the  meeting  upon  the  Sab- 
bath, by  previous  appointment,  and  executing  a  promissory  note 
in  consummation  of  a  previous  contract,  could  be  other  than 
secular  business,  when  it  is  not  claimed  to  have  been  a  matter  of 
"  necessity  or  charity." 

The  distinction,  which  was  once  attempted  to  be  maintained, 
between  acts  of  a  public  and  those  of  a  private  nature,  between 
such  acts  as  notoriously  tended  to  scandalize  Christian  feeling, 
and  such  as  only  displayed  a  disregard  of  the  sacredness  of  the 
Lord's  day  by  the  individual  concerned,  is  not  now  regarded,  I 
think,  as  sound,  either  in  England  or  this  country.  It  is  sug- 
gested by  Mr.  Justice  Bayley,  in  Bloxwme  v.  Williams,  8  Bam.  A 
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Oress.  232;  S.  C,  10  Eng.  Com.  L.  113,  that  the  prohibition  only 
extends  ''to  mannal  labor,  and  other  work  Yisiblj  laborious, 
and  the  keeping  of  open  shops. "  But  in  Fennel  y .  Bidley,  6  Bam . 
&  Cress.  406,  the  same  judge  says  that  he  was  then  satisfied,  that 
that  opinion  was  not  well  founded,  and  ''  that  there  is  nothing 
in  the  English  statute  to  show  that  it  was  passed  exclusively  for 
the  promotion  of  public  decency,  and  not  for  the  regulating  of 
private  conduct."  He  also  says,  that  the  case  of  BloxsoTne  v. 
Williama  was  decided  upon  other  grounds,  viz.,  that  the  contract 
was  not  consummated  upon  Sunday. 

2.  This  brings  us  to  the  only  remaining  question  in  the  case. 
In  order  to  avoid  this  contract,  on  the  ground  taken  below,  was 
it  necessary  that  the  note  should  have  been  delivered,  as  well  aa 
written  and  signed,  upon  Sunday  ?  We  think  so,  clearly.  We 
can  not  adopt  the  suggestion  of  Best,  0.  J. ,  in  Smith  v.  Sparrow, 
4Bing.  84;  S.  C,  13  Eng.  Com.  L.  411: "  That,if  most  of  the  terms 
are  settled  on  Sunday,  and  the  mere  signature  be  deferred  to  the 
next  day,  such  a  contract  could  hardly  be  supported."  We  think, 
that  in  this,  as  in  all  other  cases,  it  is  best  to  hold  out  to  the 
parties  every  locum  penitenticB;  and  hence,  if  the  final  consum- 
mation of  the  contract  is  deferred  until  another  day,  as  in  Bloo^ 
some  V.  WiUmmSy  the  contract  will  not  be  void  for  what  parsed 
upon  Sunday.  This  view  is  certainly  very  strongly  corroborated 
by  the  case  of  Lyon  v.  Strong ^  6  Yt.  219,  which  was,  in  some  of  its 
details,  different  from  the  present  case,  but  in  principle  the  same. 

In  Pennsylvania,  in  the  case  of  Morgan  v.  Richard^  1  Bro.  172, 
it  is  said  to  have  been  held,  that  a  contract  executed  on  Sunday 
was  void  by  the  common  law  (which  is  certainly  not  sustained 
by  the  English  cases:  Rex  v.  Brotherton^  1  Str.  702),' and  also  by 
their  statute  prohibiting  any  "  worldly  business,  or  employment, 
whatever."  In  Connecticut,  where  the  statute  is  precisely  the 
same  with  that  of  this  state,  and  from  which  our  statute  was  un- 
doubtedly taken,  the  courts  have  always  held  all  contracts  what- 
ever, made  on  that  day,  void:  Trumbull,  J.,  in  Fox  v.  Abel,  2 
Conn.  648;  Wright  v.  Oeer^  1  Boot,  474.  There  seems  to  be  no 
decided  cases  to  the  contrary,  in  any  other  state,  except  Oeer  v. 
Puipnam^  10  Mass.  312;  and  that  was  a  case  abandoned  by  coun- 
sel previous  to  any  intimation  from  the  court,  and  does  not,  I 
think,  merit  the  character  of  a  decision  of  the  court. 

Judgment  reversed  and  cause  remanded. 

Thx  pbinoipal  oasi  IB  CITED  to  the  point  that  a  oontimot  not  folly  ez»- 
ented  on  Sunday  ia  not  void,  even  thoagh  moat  of  the  bnaineM  wm  trannoted 
on  that  day,  in  Adamt  v.  Qoiy,  10  Vt.  360-368. 
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Contracts  Made  ok  Sundat.— This  subject  is  fully  disonssed  in  note  to 
Coleman  v.  Henderson^  12  Am.  Dec.  290.  See  also,  Kepiner  ▼.  KetftTt  31  Id. 
460;  O^Donnd  v.  Sweeney,  39  Id.  336;  Allen  y.  Demhg,  40  Id.  179;  Adam$ 
t.  ^ooieQ,  43  Id.  455. 


GliABK  V.   AbAHB. 

£18  TcBiioaT,  42S.] 

Bhbt  to  Ezolusivs  Possession  and  Enjotxent  is  kot  Losf  by  want  of 
fence  anmnd  improved  land,  and  the  owner  of  nnfenoed  land  may  driTt 
cattle  therefrom  with  a  dog. 

Vim  Damage  to  Trespassing  Cattle  nr  Driving  them  Awat  with  a 
Doo,  the  owner  of  the  dog  is  not  liable  if  he  exeroLBeB  ordinary  oare  and 
pradence  as  to  the  size  and  character  of  the  dog  and  the  manner  of  set- 
ting him  upon  the  eattle  and  afterwards  pursuing  them. 

Tbespass.  Defendant  owned  a  piece  of  improved  land,  one 
Bide  of  which  was  unf enced.  PlaintifTs  cattle  trespassed  thereon^ 
and  defendant  set  his  dog  upon  them.  The  dog  was  above  me- 
dium size,  and  was  heard  barking  at  a  certain  place  on  defend- 
ant's land.  The  next  day  a  heifer,  heavy  with  calf,  belonging  to 
plaintiff,  was  found  there  in  a  helpless  condition  and  had  to  be 
killed.  Defendant  offered  evidence  that  the  dog  was  not  fero- 
doas.  The  court  instructed  the  jury  that  defendant  had  a  right 
to  drive  the  cattle  off  his  land,  and  if  he  employed  a  dog  for 
{his  purpose,  by  setting  him  upon  the  cattle,  and  was  not  in  any 
way  vTanting  in  ordinaiy  care  and  prudence  arising  from  the 
size  and  character  of  the  dog,  or  in  the  maimer  of  setting  him 
upon  the  cattle,  and  afterwards  pursuing  them,  they  must  find 
for  defendant,  even  though  the  heifer  was  injured  by  means  of 
{he  dog  having  been  set  upon  the  cattle.  Yerdiot  for  defend- 
ant.   Exceptions  by  plaintiff. 

Hebard  and  Steele,  for  the  plaintiff. 

J.  L.  Buck,  for  the  defendant. 

By  Court,  Botgb,  J.  The  only  questions  litigated  at  the  trial 
$ffpeBX  to  have  been,  whether  the  defendants  had  a  legal  right 
to  set  their  dog  upon  the  cattle,  and  whether  the  right  was  prop- 
erly exercised,  if  they  possessed  it.  And  as  no  objection  was 
then  taken  to  the  defendants'  evidence,  for  want  of  a  special 
justification,  nor  any  question  raised  as  to  the  effect  of  the 
pleadings,  it  is  now  too  late  to  start  objections  on  that  ground. 
It  is  true,  that,  by  the  case,  as  originally  certified  and  first  pre- 
sented to  this  court,  I  should  have  felt  constrained  to  say,  tha% 
the  plaintiff  was  entitled  to  the  charge  requested;  for  that  the 

AK.  Dao.  Vol.  XLVI^ll 
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reqaefit  might  justlj  be  understood  as  being  predicated,  not 
merely  upon  the  evidence  given,  but  also  upon  the  issue  formed 
bj  the  plea  of  not  guilty.  But  an  amendment  has  been  made 
by  the  judge  who  presided  at  the  trial;  and  since  it  now  appears, 
that  the  request  had  reference  avowedly  and  solely  to  the  rights 
of  the  parties  as  arising  from  the  facts  of  the  case,  this  difficulty 
is  removed. 

It  is  claimed,  that  the  act  of  the  deifendants  was  unlawful, 
because  the  land,  from  which  the  cattle  were  driven,  was  not 
inclosed  by  a  legal  fence.  But  this  objection  can  avail  nothing 
for  the  present  purpose.  It  was  not  a  highway,  nor  a  common, 
but  cleared  and  improved  ground,  which  the  defendants  owned 
and  occupied  exclusively.  At  common  law  they  might  have  dis- 
trained the  cattle,  or  supported  an  action  of  trespass  against  the 
plaintiff.  And  although,  by  our  statutory  regulations  in  regard 
to  fences,  they  may  have  been  deprived  of  those  remedies  (a  point, 
however,  not  now  in  judgment),  yet  their  right  to  exclusive  pos- 
session and  enjoyment  was  not  thereby  lost.  They  were  conse- 
quently entitled  to  enforce  that  right,  by  all  other  lawful  means 
within  their  power.  Of  course,  then,  they  might  drive  the  cattle 
from  the  land,  and  we  have  only  to  inquire,  whether  they  were 
authorized  to  do  this,  by  means  of  their  dog,  in  the  manner  they 
did.  I  have  met  with  no  decided  case,  or  other  authority,  which 
has  denied  the  right  of  a  pariy,  at  common  law,  to  use  a  dog  in 
driving  from  his  own  grounds  the  cattle  of  another,  which  were 
wrongfully  there  doing  damage.  On  the  contrary,  it  is  said  by 
Chancellor  Baron  Comyns,  that  ''  if  a  master  set  on  his  dog  to 
chase  sheep  out  of  his  land,  and  the  dog  pursue  them  into  anoth- 
er's land,  and  the  master  recall  his  dog  quam  cido  vidisset,  an 
action  does  not  lie:"  1  Com.  Dig.  419,  citing  Latch,  119.  And 
the  case,  cited  upon  the  present  argument,  of  MUten  v.  Faudry, 
Poph.  161,  stated  by  Aston,  J.,  in  4  Burr.  2094,  is  precisely  to 
the  same  effect.  It  is  true,  that  the  action  was  there  brought 
by  the  owner  of  the  land  into  which  the  sheep  were  driven.  But 
the  decision  must  have  proceeded  on  the  ground,  that  the  driving 
from  the  party's  own  land  was  lawful.  Otherwise  the  trespass 
complained  of  could  not  have  been  excused,  as  having  been  un- 
avoidable, or  involuntary,  for  one  trespass  can  never  be  justified 
or  excused,  by  another.  The  law  of  these  cases  is  adopted  and 
sanctioned  by  Judge  Swift  in  his  Digest,  page  527.  We  do  not 
consider  ourselves  at  liberty  to  deny  the  present  existence  of 
such  a  right.  Nor  do  we  think,  that,  after  the  finding  of  the 
jury  in  favor  of  the  defendants,  it  can  be  justly  held,  that  the 
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right  "was  improperly  exercised  in  this  instance.  The  question 
in  snch  a  case  should  always  be,  whether  the  party  acted  with 
a  due  regard  to  the  preservaijpn  of  his  neighbor's  property  from 
injury,  merely  intending  a  prudent  and  safe  exercise  of  his  own 
right.  Judge  Swift's  distinction  between  a  little  dog  and  a  large 
one,  as  furnishing  a  uniform  test  of  the  party's  right,  has  been 
properly  waived  by  the  plaintiff's  cotmsel.  The  instructions  to 
the  jury  were  sufScient  to  comprehend  all  that  the  law  required 
of  these  defendants. 

From  the  &cts  detailed  we  might,  indeed,  be  led  to  suspect, 
that  the  defendants  did  not  use  tixe  requisite  diligence  to  call  in 
their  dog,  when  the  lawful  piirpose  of  pursuing  the  cattle  was 
accomplished.  But  as  the  charge  laid  down  the  correct  rule, 
though  in  terms  somewhat  general,  we  are  not  to  assume  that 
the  jury  failed  to  tmderstand  the  rule,  or  rightly  to  apply  it  to 
the  eyidence. 

Judgment  of  the  counly  court  a£Brmed. 


Thb  pbingipal  cask  is  oitkd  and  approved  foUy  in  Da»i$  v.  Oampbdl,  2t 
Vt23& 

For  UNNBCBsaAST  Violenob  to  Gattlk  Found  Tbbspasbiro,  a  penon  la 
liable:  Biehaardton  v.  Garr^  26  Am.  Deo.  65. 


Wheelook  btal.  v.  Doolitilb  btal. 

[l8VKElC01IT.i40.] 

AcBDrowLXDOMBNT  OF  A  Debt  will  take  it  oat  of  the  statnte  of  limitatiain. 

AOKVOWLKDOIISIIT    BT  OnB    PaBTIOCB   OPERATES  AGAIK8T   Al.T.,    to  take  a 

debt  oat  of  the  ttatote  of  limitationSf  whether  made  before  or  after  tha 
diaiolation  of  the  copartneiBhip,  or  before  or  after  the  statnte  has  ma 
npon  the  demand. 

AflsmcpsFr  for  goods  sold  and  delivered.  Flea,  the  statute  of 
limitations.  Beplication,  new  promise.  Defendants,  at  the  time 
the  obligation  sued  on  was  assumed,  were  partners.  After  the 
statute  had  run  against  the  demand,  and  after  the  copartnership 
had  been  dissolved,  one  of  the  obligors  acknowledged  the  debt. 
The  court  charged  that  if  either  partner  had  within  six  years 
before  the  commencement  of  the  action  acknowledged  plaintiffs' 
elaim,  the  statute  would  not  operate  as  a  bar  to  any  of  the  do* 
fendants.    Verdict  for  plaintiffs.    Exceptions  by  defendants. 

J,  A.  Vail,  for  the  defendants. 

L.  B.  Peck,  for  the  plaintiffs. 
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By  Court,  Williams,  C.  J.  It  can  not  be  necessaiy  that  we 
Bhould  periodically  review  the  decisions  made  in  different  states 
on  the  subject  of  the  statute  of  Upiitations.  There  may  have 
been  some  inconsistencies  in  the  early  decisions,  in  admitting 
too  slight  evidence  to  take  a  debt  out  of  the  open^tion  of  the 
statute;  and  there  have  been  some  inconsistencies,  as  manifest 
in  endeavoring  to  restrict  those  decisions.  The  rule,  which  we 
have  established,  is  this:  there  must  be  an  acknowledgment  of 
a  subsisting  debt  and  a  willingness  to  pay  it,  or  at  least  no 
avowed  determination  to  the  contrary.  Fart  payment  is  such 
an  acknowledgment,  if  no  claim  is  made  at  the  time,  that  the 
payment  is  intended  to  be  in  full. 

With  respect  to  joint  contractors,  or  partners,  it  has  been 
established  that  an  acknowledgment  made  by  one  is  sufficient  to 
remove  the  statute  bar,  and  operates  against  all,  whether  the 
acknowledgment  was  made  before  or  after  the  dissolution.  In 
firuch  joint  contracts  there  is  a  community  of  interest,  and  a 
strong  presumption,  that  a  pariy  woidd  not  make  sirch  an  ad- 
mission against  his  interest,  for  the  purpose  of  charging  his 
joint  contractor  as  well  as  himself.  The  authorities  have  made 
no  distinction,  either  in  the  case  of  a  sole  or  a  joint  debtor, 
whether  the  promise  or  acknowledgment  was  before  or  after 
the  statute  had  run.  The  debt  is  none  the  less  morally  and 
justly  due,  whether  a  longer  or  shorter  time  has  elapsed  since  it 
was  contracted.  In  Ooddard  v.  Ingram,  43  Eng.  Com.  L.  999, 
a  debt  was  revived  against  partners  by  a  payment  in  part,  made 
by  one  of  the  firm,  in  fraud  of  the  others,  after  the  dissolution 
of  the  copartnership,  and  after  the  debt  was  barred  by  the  stat- 
ute. In  Patterson  v.  Choale,  7  Wend.  441,  an  admission  by  one 
partner,  made  twelve  years  after  the  dissolution  of  the  copart- 
nership, was  held  sufficient  to  revive  a  debt  otherwise  barred  by 
statute.  The  effect  of  an  admission  by  a  joint  contractor  was 
considered  and  decided  in  the  case  of  Joslyn  v.  Smith,  13  Yt.  353; 
and,  indeed,  that  case  must  be  considered  as  deciding  the  prin- 
ciple on  which  this  case  rests.  If  the  principle  is  admitted,  as  it 
must  be,  that  a  sole  debtor  may  revive  a  debt  by  an  acknowledg- 
ment, made  as  well  before  as  after  the  statute  had  run,  and  that 
one  joint  contractor,  or  partner,  after  the  dissolution  of  a  copart- 
nership, may  revive  a  debt  against  his  joint  contractors,  or  part- 
ners, it  seems  to  follow,  that  it  can  make  no  difference  in  the 
latter  case,  any  more  than  in  the  former,  whether  it  was  made 
before  or  after  the  statute  had  run  on  the  demand. 

There  is  a  question,  which  might  have  arisen  in  this  case^  bat 
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which  we  presume  Qxe  evidence  did  not  warrant  the  parties  in 
bringing  to  the  notice  of  the  court — that  is,  the  effect  of  an  ad* 
mission  of  one  joint  contractor,  made  subsequent  to  July,  1840, 
when  the  revised  statutes  took  effect,  though  in  reference  to  a 
debt  contracted  before — whether  such  a  case  is  excepted  from 
the  operation  of  the  statute,  because  the  debt  was  contracted 
before,  or  whether,  in  every  case  where  the  admission  was  made 
after  the  statute  came  in  force,  the  promise,  or  acknowledgment, 
of  a  joint  contractor  should  affect  himself  only.  This  question 
has  not  been  raised  and  is  not  decided. 

The  judgment  of  the  county  court  is  afiSrmed. 

Debt  Babbkd  bt  Statute  of  Limitations  Revived  by  a  Pboiobb  ov 
Patment,  or  an  acknowledgment  of  the  indebtedness.  This  subject  is  fnlly 
discniped  in  note  to  Lord  v.  Shder,  8  Am.  Dec.  163.  See  also,  Burden  v. 
McWienny,  10  Id.  570;  Sutton  v.  Burruss,  33  Id.  240;  Conway  v.  WiUiams, 
29  Id.  466;  Beitz  v.  FuUer,  10  Id.  693;  Mdlick  v.  De  Sedhorst,  12  Id.  172; 
OleoU  V.  ScaJUa,  21  Id.  585;  Mun^ord  v.  Freeman,  41  Id.  532. 

The  principal  case  is  cited  in  MUU  v.  Hyde,  19  Vt.  62,  also  poit,  p.  177» 
to  the  point  that  a  new  promise  made  by  one  joint  debtor,  after  the  lapse  ol 
six  years,  renews  the  debt  against  both. 


ftnSS  V.   MoInTIBE  EI  AL. 

[18  VXSMOHT,  466.] 

ICismuAL  Altebation  ov  a  Lease,  bt  the  Lessee,  destroys  all  his  fatore 
rights  under  the  lease. 

LassoB  HAT  Mahttain  Trespass  against  Lessee  Who  has  Altered  «hi 
Lease,  if  he  enters  upon  the  premises,  demands  possession,  and  is  pre- 
vented from  exercising  acts  of  ownership  by  the  leasee. 

Wheiher  an  Instrument  has  been  Altered  or  not  is  a  question  for  the 
jury. 

FLAnrnFF  leased  a  certain  shop  and  premises  to  Johnson,  who 
held  possession  under  the  lease  from  May  to  October,  1844. 
There  had  been  a  clause  in  the  lease  securing  to  plaintiff  the 
light  of  re-entry  upon  failure  of  Johnson  to  perform  certain 
stipulations,  but  it  was  erased,  plaintiff  claimed,  by  Johnson. 
Plaintiff  demanded  possession  on  the  ground  of  the  erasure,  and 
also  on  the  ground  that  rights  secured  by  the  stipulation  had 
been  denied  him.  Johnson  refused  to  surrender  possession,  and 
denied  plaintiff  entrance  to  take  away  wood  plaintiff  claimed 
had  been  sold  him  by  Johnson.  Johnson  closed  the  gates,  and 
in  doing  so  necessarily  dug  up  some  shrubbery.  The  court  in« 
strocted  the  jury  that  plaintiff  was  not  entitled  to  maintain  tha 
iotion.    Plaintiff  excepted. 
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ffeaUm,  Beed,  and  0.  W.  Prentiaa,  for  the  plointift 
O.  H.  Smith  and  L,  B,  Pecky  for  the  defendants. 

Bj  Court,  WnuAMB,  C.  J.  In  this  case  the  court  decided, 
upon  the  evidence,  that  the  plaintiff  was  not  entitled  to  recover. 
It  appears  to  us,  that  the  case  should  have  been  submitted  to  the 
jury;  and,  if  the  facts  were  as  claimed  by  the  plaintiff,  he  was 
entitled  to  recover.  There  was  apparent,  on  the  lease  executed 
by  the  plaintiff  to  Johnson,  a  material  alteration  and  erasure, 
by  which  the  estate  of  Johnson  was  enlarged.  The  right  of  the 
plaintiff  to  re-enter  was  erased,  and  the  situation  of  the  grantor 
and  grantee  was  materially  changed.  If  this  alteration  and 
erasure  were  made  by  Johnson,  under  whom  the  defendants 
acted,  the  plaintiff  had  a  right  to  recover;  and  whether  it  was 
so  altered  by  him  is  a  question  which  should  have  been  sobmii- 
led  to  the  juiy. 

The  plaintiff  claimed  a  right  to  re-enter,  on  being  denied  the 
rights  secured  to  him  by  the  stipulations  in  the  lease.  These 
rights  were  secured  to  him  by  that  clause  in  the  lease,  which  is 
erased.  In  this  view,  alone,  it  was  important  to  have  that  fact 
passed  upon  by  the  jury.  But,  moreover,  if  this  erasure  was  made 
by  Johnson,  it  destroyed  all  his  future  rights  under  that  lease. 
And  although  it  might  not  divest  an  estate  already  vested,  and 
might  not  have  operated  on  his  acts  committed  before  the  altera- 
tion was  made  (questions,  however,  which  are  not  now  to  be 
decided),  in  odium  8poliatori8  he  must  be  considered  as  having 
destroyed  the  evidence  of  his  title  fraudulently  and  thereby  lost 
all  his  subsequent  claim  under  and  by  virtue  of  the  same,  either 
to  retain  the  possession,  or  preclude  the  plaintiff  from  entering 
on  the  premises  leased.  In  the  case  of  Chedey  v.  Frost,  1  N.  H. 
116,  it  was  decided,  that,  if  a  grantee  in  possession  fraudulently 
make  a  material  alteration  in  a  deed,  he  can  not  avail  himself  of 
such  deed  in  evidence,  nor  supply  it  by  parol  proof,  limiting  its 
effect  prospectively,  so  as  not  to  divest  an  estate  already  vested. 
In  WUhem  v.  Atkinson,  1  Watts,  236,  such  an  alteration  was  held 
to  destroy  the  deed,  as  to  the  party  altering  it,  and  to  deprive 
him  of  all  benefit  from  the  covenants,  treating  it  as  in  the  case  in 
New  Hampshire.  And  in  Lewis  v.  Payn,  8  Cow.  71  [18  Am. 
Dec.  427],  it  was  said,  that,  if  a  party  have  no  other  evidence 
but  an  altered  deed,  he  can  not  recover  thereon,  having  by  his 
own  act  destroyed  the  evidence  of  his  demand.  The  principle 
recognized  in  these  cases  we  think  is  correct,  and  would  have 
had  a  decisive  effect  in  this  case  against  the  defendaots,  if  it  had 
been  established  by  the  evidence. 
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Again,  the  phuntiff  had  a  right  to  enter  and  take  away  the 
wood,  if  it  was  Bold  to  him  by  Johnson,  as  he  contended.  If 
the  plaintiff  had  a  right  to  enter  in  consequence  of  Johnson 
having  failed  to  perform  the  stipulations  in  the  lease,  as  it  appa- 
rently was  before  the  alteration,  or  to  take  the  wood,  if  it  was 
sold  to  him,  or  if  Johnson  had  destroyed  the  evidence  under 
which  he  first  entered  into  possession,  so  that  the  defendants 
eould  not  avail  themselves  of  it,  the  defendants  were  trespassers 
in  turning  the  plaintiff  out  of  possession  and  fastening  gates  and 
doors  against  him.  These  facts  coidd  alone  be  found  hj  the 
jury;  and  the  court  erred  in  deciding  that  the  plaintiff  was  not 
entitled  to  recover,  without  submitting  the  question  to  the  jury. 

The  judgment  of  the  county  court  is  therefore  reversed. 


Alteratiok  of  Instbuhknts:  See  NeweU  v.  Mayherry^  23  Am.  Deo.  261; 
ZeteAer  v.  BcOes,  22  Id  92;  Vajmukea  ▼.  Hornbeck,  25  Id.  509;  Hatch  v. 
Hatch,  6  Id.  67;  Lewis  v.  Payn,  18  Id.  427;  Babb  v.  Clemaon,  13  Id.  684; 
Wheelock  v.  Frteman,  23  Id.  674;  Aubuchon  v.  McKnight,  13  Id.  502;  MUchdl 
V.  RingM,  6ld.  433;  Stephen  v.  Cfrahcm,  10 Id.  485;  Homer  v.  WaUis,  6 Id. 
169;  Woodwarth  v.  Bank  of  America,  10  Id.  239;  Jaekaon  v.  Osbarn,  20  Id. 
649;  Bailey  v.  Taylor,  29  Id.  321;  Ingliah  v.  Breneman,  41  Id.  96;  MedUn  v. 
Platte  Coutniy,  40  Id.  135;  Eddy  v.  Bond,  36  Id.  767;  Davis  v.  FuUer,  36  Id. 
t34. 


HODGEDEN  V.   HUBBABD  AND  AtBES. 

[18  YSBKONT,  60i.] 
ftTBCHASX  OF  PXBSONAL  PBOFEBTT  BT  MSANS  OF  FaLSE  RKPBXSXNTATIOai 

of  solvency  gives  no  title  to  the  vendee,  and  the  vendor  may  recaptora 

the  property  if  it  can  he  done  without  nnneceesary  violence  to  the  person 

and  without  hreach  of  the  peace. 
VoBos  IN  Rktaking  Pbofxbty  FBAUDULKzrTLT  Obtainkd,  must  be  limited 

to  the  amount  necessary  to  obtain  it,  and  then  no  action  will  lie  for 

assault  and  battery. 
BmsTANCB  TO  RxTAKiNa  PBOFKRTT  Fbaubulbntlt  OBTAINED  makes  the 

purchaser  the  aggressor,  and  parties  recapturing  the  property  may  use 

force  necessary  to  hold  him.  - 

Tbbspass  for  assault  and  battery,  and  for  taking  and  canying 
away  a  stove.  Plea,  general  issue,  with  notice  of  special  matter 
of  defense.  Jury  trial.  Plaintiff,  by  false  representations,  got 
defendants  to  sell  him  a  stove  on  six  months'  time.  After  the 
sale  defendants  learned  that  he  had  falsely  represented  his  ability 
to  pay.  They  pursued  and  overtook  plaintiff,  and  attempted  to 
take  the  stove  from  him  by  force.  He  resisted,  drew  a  knife, 
and  was  then  held  by  one  of  the  defendants,  with  how  mooh 
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rudeness  does  not  appear,  while  the  other  took  the  stove  awaj. 
The  defendants  asked  the  court  to  instruct  the  jury  that  if  the 
defendants  in  taking  the  stove  used  no  more  force  than  waa 
necessary  to  accomplish  this  object,  plaintiff  could  not  recover 
upon  his  count  for  assaidt  and  battery.  But  the  court  instructed 
the  jnry  that  plaintiff's  fraud  would  not  justify  defendants  in 
taking  the  stove  forcibly  from  him,  and  that  though  they  used 
no  more  force  than  was  necessary  to  effect  that  object  under  the 
resistance  of  the  plaintiff,  they  would  still  be  liable  in  the  action. 
Verdict  for  plaintiff  of  one  dollar  damages.  Exceptions  by  de* 
fendants. 

Poland^  for  the  defendants. 

Skinner^  for  the  plaintiff. 

By  Court,  Williams,  C.  J.  It  is  admitted,  in  this  case,  that 
the  property  in  the  stove  did  not  pass  to  the  plaintiff,  that, 
though  the  plaintiff  obtained  possession  of  the  stove,  yet  it 
was  by  such  means  of  falsehood  and  fraud,  criminal  in  the  eye 
of  the  law,  as  made  the  possession  unlawful,  and  that  although 
the  consent  of  the  owner  was  apparently  obtained  to  the  delivery 
of  the  possession  to  the  plaintiff,  yet,  as  it  respects  the  plaintiff^ 
and  so  far  as  the  right  of  property  was  concerned,  no  such  con- 
sent was  given.  In  the  cases  of  Buffington  v.  OerrUfh,  15  Mass. 
156  [8  Am.  Dec.  97],  and  Badger  v.  Phinney,  Id.  859  [8  Am.  Dec. 
105],  it  was  decided,  that,  under  similar  circumstances,  as  be- 
tween the  owner  and  the  person  thus  obtaining  property,  or 
between  the  owner  and  the  existing  creditors  of  such  person,  no 
property  passed  out  of  the  real  owner,  and  he  might  reclaim  it, 
as  against  such  person,  or  his  creditors.  In  the  present  case  the 
defendants  had  clearly  a  right  to  retake  the  property,  thus  fraud- 
ulently obtained  from  them,  if  it  could  be  done  without  imneces- 
sary  violence  to  the  person,  or  without  breach  of  the  peace.  It 
is  admitted  by  the  counsel  for  the  plaintiff,  that  a  right  to  re- 
capture existed  in  the  defendants,  if  it  could  be  done  without 
violence  or  breach  of  the  peace.  And  how  far  this  qualification 
of  the  right  to  retake  property,  thus  taken,  was  intended  for  the 
security,  or  benefit  of  the  fraudulent  possessor,  may  admit  of 
some  doubt.  Whoever  is  guilty  of  a  breach  of  the  peace,  or  of 
doing  unnecessary  violence  to  the  person  of  another,  although 
it  may  be  in  the  assertion  of  an  unquestioned  and  undoubted 
right,  is  liable  to  be  prosecuted  therefor.  But  the  fraudulent 
possessor  is  not  the  protector  of  the  public  interest. 

In  the  case  before  us  it  is  stated,  that  it  did  not  appear  '*  how 
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much  force  was  used,  or  its  character/'  before  the  defendants 
were  assaulted  by  the  plaintiff.  To  obtain  possession  of  the 
property  in  question,  no  violence  to  the  person  of  the  plaintiff 
was  necessary,  or  required,  unless  from  his  resistance.  It  was 
not  like  property  carried  about  the  person,  as  a  watch,  or  money, 
nor  did  it  require  a  number  of  people  to  effect  the  object.  The 
plaintiff  had  no  lawful  possession,  nor  any  right  to  resist  the 
attempt  of  the  defendants  to  regain  the  property,  of  which  he 
had  unlawfully  and  fraudulently  obtained  the  possession.  By 
drawing  his  knife,  he  became  the  aggressor,  inasmuch  as  he  had 
no  right  thus  to  protect  his  fraudulent  attempt  to  acquire  the 
fitoTe,  and  the  possession  of  the  same,  and  it  was  the  right  of 
the  defendants  to  hold  him  by  force,  and,  if  they  made  use  of 
no  unnecessary  violence,  they  were  justified;  if  they  were  guilty 
of  more,  they  were  liable.  Under  the  view  of  the  evidence,  as 
considered  and  claimed  by  the  defendants,  they  were  entitled  to 
the  charge  requested.  The  refusal  of  the  court  so  to  charge 
was  erroneous;  and  although  the  court  stated  to  the  jury  cor- 
rectly, that  the  defendants  could  not  justify  retaking  the  prop- 
erty by  blows  inflicted  on  the  person  of  the  plaintiff,  yet  this 
was  not  meeting  the  request;  and  the  charge  was  evidently  erro- 
neous when  the  jury  were  told  that  the  defendants  would  be 
liable,  although  they  used  no  more  force  than  was  necessary  to 
accomplish  the  object  of  retaking  the  property,  under  the  resist- 
ance of  the  plaintiff.  The  resistance  of  the  plaintiff  was  un- 
lawful, in  regard  to  the  particular  species  of  property,  which 
was  then  the  subject  of  controversy,  under  the  facts  claimed  by 
{he  defendants,  and  which  must  have  been  found  to  the  satisfac- 
tion of  the  juiy,  as  would  seem  from  their  verdict. 

On  the  second  count  in  the  declaration,  the  plaintiff  could 
have  no  claim  whatever.  The  defendants  were  the  agents  of  the 
true  owner;  the  plaintiff  was  the  wrong-doer,  and  acquired  no 
right  against  the  defendants,  to  either  property,  or  possession^ 
if  the  facts  were  as  stated  in  the  case. 

The  judgment  of  the  county  court  is  reversed. 


The  pbincifal  gasb  is  cited  and  criticised  in  Dusiin  v.  Cotodry,  23^  Vt. 
646,  and  it  is  declared  that  the  decision  rendered  is  only  defensible  on  the 
ground  that  plaintiff  obtained  possession  of  the  goods  by  frand,  and  was 
therefore  distinguishable  from  that  case;  also,  to  the  same  point,  in  Poor  r. 
Woodbum  et  al.,  25  Id.  23& 
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State  v.  Mellabd. 

[18  Yebmont,  (974.} 

bonosNT  EzpoflTTSB  OF  Person. — Exposure  by  a  man,  of  his  private  parte, 
to  one  woman  only,  with  solicitation  of  sexual  interoourae,  is  "  open  and 
gross  lewdness  and  lascivious  behavior,"  for  which  an  indictment  will  lie. 

iNDiOTMEin^  for  open  and  gross  lewdness,  etc. ,  founded  on  c. 
99,  sec.  8,  of  the  revised  statutes.  Bespondent  came  to  the 
house  of  Polly  Potter,  and  no  other  person  being  then  in  or 
near  the  house,  except  an  infant,  exposed  his  private  parts  and 
persistently  urged  her  to  have  sexual  intercourse  with  him.  No 
third  person  was  present.  The  court  instructed  the  jury  that  if 
they  shoidd  find  the  above  facts  to  be  true,  they  were  sufficient 
to  justify  a  conviction.  Verdict  of  guilty.  Exceptions  bj 
respondent. 

L,  P,  Polandy  for  the  respondent. 

N.  S.  Eill,  state's  attorney. 

By  Court,  Williams,  C.  J.  In  this  case  the  respondent  e^^ 
cepted  to  the  charge  of  the  court,  and  also  to  their  decision,  in 
overruling  the  motion  in  arrest,  on  both  which  points  we  think 
the  decision  was  correct.  The  statute,  B.  S.  444,  sec.  8,  pro- 
vides, that  if  any  man  or  woman,  married  or  unmarried,  shall  be 
guilty  of  open  and  gross  lewdness  or  lascivious  behavior,  etc., 
he  shall  be  imprisoned  in  the  common  jail  not  more  than  two 
years,  or  fined  not  exceeding  three  hundred  dollars.  No  par- 
ticular definition  is  given,  by  the  statute,  of  what  constitutes 
this  crime.  The  indelicacy  of  the  subject  forbids  it,  and  does 
not  require  of  the  court  to  state  what  particular  conduct  will 
constitute  the  offense.  The  common  sense  of  communily,  as 
well  as  the  sense  of  decency,  propriety,  and  morality,  which 
most  people  entertain,  is  sufficient  to  apply  the  statute  to  each 
particular  case,  and  point  out  what  particular  conduct  is  rendered' 
criminal  by  it. 

That  the  conduct  of  the  respondent,  in  this  case,  was  lewd 
and  lascivious,  is  beyond  question.  A  public  exposure  of  him* 
self  to  a  female,  in  the  manner  this  respondent  did,  with  a  view 
to  excite  unchaste  feelings  and  passions  in  her,  and  to  induce 
her  to  yield  to  his  wishes,  is  lewd,  and  is  gross  lewdness,  calcu- 
lated to  outrage  the  feelings  of  the  person  to  whom  he  thus  ex- 
posed himself,  and  to  show,  that  all  sense  of  decency,  chastity, 
or  propriety  of  conduct,  was  wanting  in  him,  and  that  he  was  a 
proper  subject  for  the  animadversion  of  criminal  jurisprudence. 
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Thai  thiB  lewdness  was  open — which,  under  this  statate,  must  he 
considered  as  undisguised,  not  concealed,  and  opposite  to  pri* 
▼ate,  concealed,  and  unseen — ^is  also  evident.  There  was  no 
desire,  or  wish,  for  concealment;  and,  so  far  as  the  female  was 
in  his  view,  he  exposed  himself  to  her  with  the  intent  and  design 
that  she  should  see  him  thus  exposed.  The  crime  can  not  he 
made  to  depend  on  the  number  of  persons,  to  whom  a  person 
thus  exposes  himself,  whether  one,  or  many.  Indeed,  the 
offense,  in  this  case,  is  more  glaring  and  gross,  than  in  the  case 
of  Le  Boy  v.  Sir  Charles  SicUey,  1  Sid.  168;  S.  C,  sub  nom.  Sir 
Charles  Sydlye^s  Case,  1  Eeb.  620;  or  of  the  man  who  bathed  in 
a  public  place:  Bex  v.  Crunden,  2  Camp.  89.  In  those  cases 
there  was  a  disregard  of  decency,  without  any  design  to  outrage 
the  feelings  of  any  individuals,  or  to  excite  any  improper  desires 
or  feelings  in  them.  In  the  case  before  us  such  motives  evi- 
dently actuated  the  respondent. 

I  am  not  prepared  to  say,  that  the  conduct  of  the  respondent 
would  not  have  been  indictable  at  common  law,  notwithstanding 
the  intimation  to  the  contrary  in  the  case  of  Fowler  v.  The  State^ 
5  Day,  81.  There  is  a  precedent  of  an  indictment  against  one 
Bennett,  in  2  Chit.  Cr.  L.  41,  on  which  he  was  convicted,  which 
would  have  been  sustained  by  the  same  evidence  produced  against 
this  respondent.  Of  the  soundness  of  the  decision  in  Common-- 
weaUh  v.  CaUin,  1  Mass.  8,  we  have  nothing  to  say,  and  only 
remark,  that,  in  that  case,  the  lewdness  was  designed  to  be  pri- 
vate, and  it  was  rather  accidental,  that  the  offenders  were  dis- 
covered; and  in  this  particular  the  case  is  essentially  different 
from  the  one  before  us. 

No  other  objections  have  been  urged  in  the  argument.  The 
indictment,  in  the  second  and  third  counts,  has  followed  the 
words  of  the  statute.  Judgment  must  be  rendered  on  the  ver- 
dicty  and  the  respondent  sentenced. 


HYNDMAN   V.  HyNDMAH. 

[19  VSBMOMT,  9.] 

EvEUT  Cask  should  be  Fully  Heard  in  a  Court  ot  Ghangbbt,  bat  tht 
chancellor  may,  in  his  discrotion,  make  a  formal  decree  for  the  porpoM 
of  appeal  and  of  saving  expense,  if  the  supreme  court  should  be  of  the 
opinion  the  orator  can  not  prevail;  but  this  practice  is  not  favored. 

UOBTGA(K)B  &IAT  SeLL  EqUITT  OF  REDEMPTION  TO  MORTGAOEB,    bat  ho  Ifl 

entitled  to  every  favorable  consideration  on  account  of  the  unequal  relA- 
ticms  of  the  parties.    The  sale  though  not  void  is  viewed  suspiciously. 
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Deed  Oonstbued  as  a  Mobtoage. — Where  an  abeolnte  deed  with  a  defea- 
sance was  given,  and  afterwards  the  defeasance  was  delivered  np  to  the 
grantee  for  a  note  for  one  hundred  and  ninety-one  dollars  and  thirty-ona 
cents,  with  parol  condition  that  grantee  should  sell  the  land  and  pay  the 
grantor  all  it  brought  over  eight  hundrad  dollars,  and  grantee  himself 
bought  the  land  at  auction,  held,  the  deed  was  a  mortgage  only,  and  the 
grantor  might  redeem  even  after  the  sale. 

Appeal  from  a  court  of  cbanceiy.  The  orator,  being  indebted 
to  defendant  and  William  Hyndman,  gave  them  a  deed,  absolute 
on  its  face,  to  a  piece  of  land,  and  took  a  defeasance.  After- 
wards, when  six  himdred  and  eight  dollars  and  sixty-nine  cents 
was  found  to  be  due,  the  parties  agreed  that  the  orator  should 
surrender  the  defeasance  and  defendant  should  give  his  note  to 
orator  for  one  hundred  and  ninety-one  dollars  and  thirty-one 
cents,  which  was  done.  It  was  verbally  agreed  that  defendant 
should  sell  the  land  and  pay  the  orator  all  he  received  for  it  over 
eight  hundred  dollars.  Defendant  afterwards  sold  the  farm  for 
one  thousand  and  one  dollars,  and  offered  to  pay  orator  the  sur- 
plus, but  the  orator  refused  to  receive  it.  Orator  was  poor,  and 
the  farm  worth  eleven  hundred  or  twelve  hundred  dollars. 
William  Hyndman  had  conveyed  his  interest  to  defendant. 
Orator  asked  for  an  account  and  to  be  permittod  to  redeem* 
Bill  was  dismissed,  and  orator  appealed. 

A.  Undenvood,  for  the  orator. 

W.  Mattocks,  for  the  defendant. 

By  Court,  Bedfield,  J.  This  is  an  appeal  from  a  decree  made 
by  Uie  chancellor  of  this  circuit.  When  the  case  was  heard  in 
the  court  of  chancery,  it  appeared  to  me  to  be  one  of  so  much 
doubt,  that  I  did  not  feel  justified  in  exposing  the  x)arties  to  the 
expense  of  taking  an  account  of  so  long  standing,  until  the  ne- 
cessity for  such  expense  was  fully  established  by  the  decision  of 
this  coui't.  In  that  view  I  understand  my  brethren  fully  to  con- 
cur. Wc  by  no  means  justify  the  practice,  sometimes  adopted 
in  the  court  of  chancery,  of  allowing  appeals  upon  merely  formal 
decrees,  wltbout  hearing.  Such  a  course  is  only  calculated  to 
increase  the  nimiber  of  chancery  appeals  in  this  court  and  delay 
the  final  disposition  of  many  of  them,  without  any  adequate 
saving.  Every  case  should  be  fully  heard  in  the  court  of  chan- 
cery; and  then,  no  doubt,  the  chancellor  may,  in  his  discretion, 
make  a  decree  with  a  view  of  saving  needless  expense  to  the  par- 
ties, in  case  the  supreme  court  should  be  of  opinion  the  orator 
can  not  prevail.  But  upon  a  full  hearing  of  this  case,  upon  very 
satisfactory  arguments  upon  both  sides,  we  incline  to  the  opinion. 
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that  the  orator  ought  to  be  permitted  to  redeem.  Cases  of  this 
kind  will  always  depend  veiy  much  upon  the  determination  of 
the  facts.  In  that  particular,  one  case  is  not  a  rule  for  the  de- 
termination of  any  other  case  (unless  the  two  cases  are  alike  in 
all  particulars — ^which  never  occurs),  and  therefore  need  not  be 
reported,  so  far  as  the  facts  are  concerned. 

The  points  of  law  here  decided  are,  that  when  the  orator  con- 
tracted to  sell  out  his  equity  of  redemption  to  his  mortgagee,  he 
is,  in  this  court,  entitled  to  very  favorable  consideration,  on 
account  of  the  unequal  relations  in  which  the  parties  stood  at 
the  time.  The  one  was  the  superior  and  the  other  the  depend- 
ent. The  one  had  power  and  resources;  the  other  had  neither, 
but  was  sore  pressed  by  necessity.  In  addition  to  this,  the  de- 
fendant was  clearly  the  mortgagee  of  the  premises  for  such  a 
sum,  as  it  was  not  in  the  power  of  the  orator  readily  to  raise. 
The  price  was  little  more  than  two  thirds  the  value  of  the 
premises.  It  was  agreed,  that  the  defendant  should  sell  the 
premises,  and,  if  they  brought  more  than  the  price  paid  by  the 
defendant,  the  plaintiff  shoidd  have  the  surplus.  Under  these 
circumstances  we  think  the  contract  must,  in  equity,  still  be  con- 
sidered a  mortgage,  with  a  power  of  sale  in  the  mortgagee.  It 
IB  well  settled,  that,  in  all  transactions  between  the  mortgagor 
and  mortgagee,  the  conduct  of  the  mortgagee  will  be  watched 
veiy  narrowly:  4  Kent  s  Com.  143,  and  note,  and  cases  there 
cited.  This  is  the  language  of  all  the  cases,  and  of  all  the 
books,  in  regard  to  all  purchases,  made  by  trustees,  of  the  in- 
terest of  the  cestui  que  trust  Such  contracts  are  not  positively 
disregarded  in  a  court  of  equity;  but  they  are  viewed  suspiciously 
and  criticised  with  some  degree  of  severily. 

The  only  other  ground,  upon  which  the  defendant  claims  to 
hold  the  estate  free  from  the  plaintiff's  equity  of  redemption,  is, 
that  in  pursuance  of  the  power  of  sale,  he  caused  the  estate  to 
bo  sold  at  auction  and  became  himself  the  purchaser.  Such 
sales  have  always,  in  the  English  chancery,  and  in  this  country, 
unless  when  the  matter  is  controlled  by  statute,  been  held  void- 
able, at  the  election  of  the  mortgagor,  or  cestui  que  trust,  unless 
he  delay  for  an  unreasonable  time  to  make  his  election — ^in  which 
ease  he  will  be  held  to  have  confirmed  the  sale  by  his  acquies- 
cence. The  cases  are  too  numerous  upon  this  point,  and  there 
is  too  little  conflict  in  the  decisions,  to  require  an  elaborate  re- 
view of  the  subject.  The  state  of  New  York,  by  statute,  allows 
the  mortgagee,  in  such  cases,  to  become  the  purchaser,  if  he 
conduct  the  matter  with  perfect  fairness.    In  that  state,  there- 
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fore,  the  deoifidons  upon  this  subject  lest  upon  a  somewhat  dif- 
ferent basis  from  the  English  cases.  In  the  former  the  sale  is 
prima  facie  good,  and  it  is  therefore  incumbent  upon  the  cestui 
que  trust  to  impeach  its  fairness;  but  in  the  latter  the  sale  is, 
always,  either  good,  or  bad,  at  the  election  of  the  cestui  que  trust 
— as  in  the  case  of  a  contract  of  sale  between  an  in&nt  and  an 
adult.  The  authorities  will  be  found  sufficiently  referred  to  and 
digested  in  DavGue  y.  Fanning^  2  Johns.  Ch.  252,  and  in  Mr. 
Sumner's  note  to  Whichcote  v.  Lawrence,  3  Ves.  740.  Bergen  v. 
Bennett,  1  Cai.  Oas.  1  [2  Am.  Dec.  281],  is  somewhat  of  an  elabo* 
rate  case  upon  this  point. 

The  decree  of  the  chancellor  is  therefore  reversed,  and  the 
oause  remanded  to  the  court  of  chancery  to  be  there  proceeded 
with.  

Dekd  Absoluts  on  m  Fact,  Acoompakixd  bt  a  Divkasanoi^  ooostitatai 
a  mortgage:  See  note  to  M.  tb  Af,  Bank  v.  BamkofPenn.,  42  Am.  Deo.  246^ 
and  note  to  Perkitu  v.  Dibble,  36  Id.  102,  where  the  prior  CMes  on  thia  sub- 
ject in  this  series  are  collected.  But  a  conveyance  with  a  verhal  or  parol  de- 
feasance only  will  be  considered  an  absolute  sale:  King  t.  Kineey,  Id.  40. 

Equity  of  Redemption  oak  not  be  Foreclosed  by  any  form  of  words  used 
In  an  instrument,  where  the  real  intention  of  the  parties  was  to  secure  tha 
payment  of  a  debt^  and  not  to  extinguish  it:  Baxter  ▼.  WUky,  81  Am.  Deo. 
028. 


i;t:i:ii: 


V.  Begewtth. 

[19  YBbmoht,  81.] 

BiBL  OF  Bzoeanob  Nsbd  not  be  Aotuallt  Shown  when  presamted  fai 

order  that  the  party  on  whom  it  is  drawn  may  bind  himself  by  an  ao- 

oeptance  of  it. 
Bill  of  Exchangb  mat  bb  Aooefted  by  Pabol.    The  contract  of  aooepi- 

ance  is  not  within  the  statute  of  frauds.    It  is  rather  the  agreement  te 

pay  one's  own  debt  than  the  debt  of  another. 

CbNTBACT  OF  AOCEFTANOE  BETWEEN  AOCEPTOB  AND  PATEB  cau  UOt  be  al»0> 

gated  by  the  acceptor  paying  the  drawer  of  the  bill  all  he  owed  him. 
There  is  No  Vabianoe  between  Declabation  and  Proof,  where  the 
former  alleges  a  promise  of  defendant,  consequent  upon  his  acceptance  of 
a  bill  to  pay  it  according  to  its  tenor,  and  the  proof  is  that  the  aoceptor 
said  the  bill  was  all  right,  and  he  would  come  to  Burke  in  a  few  days  and 
pay  the  bilL 

Assumpsit.  Woodman  drew  his  bill  on  defendant  in  favor  of 
plaintiff.  Plaintiff's  agent  saw  defendant  at  Sutton,  notified  him 
of  the  bill,  and  defendant  replied  that  he  had  seen  Woodman 
and  it  was  all  right,  and  that  he  (the  agent)  might  tell  plaintiff 
he  would  be  in  Burke  in  a  few  days  and  would  pay  the  biU»  and 
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{he  agent  so  inf oimed  the  plaintiff.  Afterwards  defendant  paid 
Woodman  the  note  he  owed  him  and  on  account  of  which  the 
bill  was  drawn.  Trial  by  court.  Judgment  for  plaintiff,  and 
defendant  excepted. 

G.  C.  db  E.  A,  Cahoon,  for  the  plaintiff. 

By  Court,  Botoe,  J.  It  is  objected  in  behalf  of  the  defend- 
ant, that  there  was  not  a  due  presentment  of  the  order,  either 
for  acceptance  or  payment — ^nor  any  valid  acceptance.  The  case 
does  not  show  that  the  order  was  exhibited  to  the  defendant, 
though  he  was  informed  by  Denison,  the  plaintiff's  agent,  that 
he  had  it;  and  this  was  at  Sutton,  the  defendant's  place  of  resi- 
dence. But  an  actual  view,  or  precise  description,  of  the  order 
was  not  important  to  the  defendant,  under  the  circumstances. 
He  had  previouBly  been  apprised  of  all  that  was  material  by 
Woodman,  the  drawer;  and  his  language  to  Denison  fully  im- 
plied that  he  neither  wished  to  sde  the  order,  nor  to  be  more 
particularly  informed  respecting  it.  Besides,  there  is  no  rule 
requiring  that  a  bill  of  exchange  must  be  actually  shown  to  the 
drawee,  in  order  to  a  valid  and  binding  acceptance.  A  parfy 
may  bind  himself  by  an  acceptance  of  a  bill  not  yet  drawn;  as  in 
the  great  case  of  PiUans  et  al.  v.  Van  Mierap  r/  oZ. ,  3  Burr.  1668. 
It  is  enough,  if,  when  applied  to  for  acceptance,  he  is  enabled, 
by  seeing  the  bill,  or  otherwise,  to  give  an  intelligent  answer: 
1  Har.  Dig.  493,  and  cases  there  cited.  In  this  instance,  the 
question  of  a  proper  presentment  for  acceptance  is  involved  in 
that  regarding  the  validity  of  the  acceptance  itself;  for  if  the 
bill,  or  order,  was  well  accepted,  it  is  idle  to  say  it  was  not  suf- 
ficiently presented  for  that  purpose. 

A  distinct  presentment  for  payment  is  usually  necessary,  in 
order  to  fix  the  liability  of  antecedent  parties  to  the  bill,  as  the 
drawer  and  indorsers.  It  is  always  so,  for  that  purpose,  when 
the  time  of  payment  is  to  be  distinct,  and  subsequent  to  that  of 
acceptance.  The  reason  is,  that  the  undertaking  of  such  parties 
is  conditional,  requiring  a  demand  of  payment,  when  due  by  the 
terms  of  the  bill,  and  timely  notice  back  to  them,  if  payment  is 
refused.  But  the  obligation  of  the  acceptor,  if  he  accepts  with- 
out qualification,  is  as  absolute  as  that  of  the  maker  of  a  note. 
And  hence  it  is  laid  down  as  a  rule,  that  "  the  acceptor  of  a  bill, 
or  maker  of  a  note,  is  in  general  liable  thereon,  although  the 
instrument  has  not  been  presented  for  payment;  it  being  legally 
ineunbent  to  the  acceptor,  or  maker,  to  discover  the  holder,  and 
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pay  it  without  presentment:"  Chit.  Con.  728;  Turner  v.  Hayden, 
4  Bam.  &  Cress.  1.  It  is  sufficient,  however,  for  the  present 
purpose,  to  notice,  that  the  bill  in  question  was  made  payable  at 
sight,  or  on  demand;  so  that  a  general  acceptance  would  entitle 
the  holder  to  immediate  payment. 

It  is  objected  to  the  acceptance,  that  it  was  an  undertaking  to 
pay  the  debt  of  another,  viz.,  the  debt  of  Woodman  to  the 
plaintiff,  and,  being  by  parol  and  not  in  writing,  was  void  imder 
the  statute  of  frauds — that  it  was  given  without  consideration — 
and  that  it  was  a  conditional  or  partial  acceptance,  and  therefore 
variant  from  the  declaration.  It  is  not  disputed,  that,  at  common 
law,  a  parol  or  oral  acceptance  of  a  bill  may  be  sufficient  and 
binding.  Nor  am  I  aware,  that,  in  an  ordinary  case,  it  was  ever 
held  to  be  a  contract  within  the  statute  of  frauds.  Most,  if  not 
all,  the  reported  decisions,  adjudging  such  an  acceptance  good, 
have  been  subsequent  to  the  English  statute  of  frauds:  Ereskine 
V.  Murray,  2  Stra.  817;  Lumley  v.  Palmer,  Id.  1000;  Sproal  v. 
Matthews,  1  T.  B.  182,  and  many  others.  It  is  the  common  pre- 
sumption, that  a  bill  of  exchange  in  the  usual  form  is  drawn  on 
account  of  some  indebtedness  from  the  drawee  to  the  drawer: 
Vere  v.  Lewis,  3  Id.  182;  Sirmnonds  v.  Parminter,  1  Wils.  186; 
8.  C,  in  error,  sub  nam.  Parminter  v.  Symons,  2  Bro.  C.  P.  43; 
Chittenden  v.  HurUnirt,  2  Aik.  133.  And  in  the  present  case  that 
presumption  is  confirmed  by  evidence.  It  follows,  that  the  de- 
fendant's acceptance  was  rather  an  imdertaking  to  pay  his  own 
debt  to  Woodman,  than  Woodman's  debt  to  the  plaintiff; 
although  such  a  payment  of  the  former  might  operate  as  pay- 
ment of  the  latter  also.  What  has  been  said  disposes  of  the 
objection  of  want  of  consideration.  And  if  the  plaintiff  acquired 
a  cause  of  action  upon  the  acceptance,  it  could  not  be  discharged, 
or  affected,  without  his  consent,  by  what  afterwards  took  place 
between  the  defendant  and  Woodman. 

It  only  remains  to  say  a  word  upon  the  point  of  variance. 
The  declaration  alleges  a  promise  of  the  defendant,  consequent 
upon  his  acceptance  of  the  bill,  to  pay  it  according  to  its  tenor* 
It  was  drawn  payable  on  demand,  and  the  defendant  said  he 
would  pay  it  in  a  few  days.  But  we  think  it  is  not  to  be  inferred, 
when  all  his  declarations  are  considered,  that  he  meant  to  qualify 
his  immediate  liability  according  to  the  terms  of  the  order.  He 
had  already  declared  that  *'  Woodman  had  told  him  all  about 
it,  and  that  it  was  right."  These  expressions  import  that  the 
requirement  to  pay  on  demand  was  right,  and  that  he  assented 
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to  it;  whilst  those  which  followed  were  indefinite  as  to  time,  and 
were  apparently  used  to  gain  a  short  indulgence,  rather  than  to 
postpone  his  legal  liability. 

Judgment  of  county  court  affirmed. 

Thb  pBnrciPAL  case  is  cited  in  Bank  of  MtUland  v.  Woodrt^df  Martden^ 
84  Vt.  02,  and  Arnold  y.  Sprague,  Id.  405,  to  the  point  that  a  parol  accept- 
ance of  a  bill  of  exchange  is  binding.  See  also,  VermoTU  Marble  Co.  y.  Mcmn^ 
36  Id.  700. 

Verbal  Pbomisk  to  Accept  a  Bill  or  Ezchanob  when  drawn,  is  not 
■n  acceptance:  Kennedy  y.  Oeddes,  33  Am.  Deo.  289.  See  tkbo,  Vim  Phid  ▼. 
Ooon,  38  Id.  207. 


Mills  v.  Htdb. 

[19  Vkrmokt,  69.] 

P08SIS8ION  or  A  Notb  bt  One  or  Three  joint  promiaors,  upon  whioh 
payments  haye  been  made,  and  which  has  been  taken  np  and  a  new  note 
for  the  balance  due  given  by  two  of  the  promisors,  famishes  no  presnmp- 
tiye  eyidcnce  that  the  amount  paid  upon  the  note  was  paid  by  the  partj 
Id  possession  of  it. 

Payment  or  an  Outlawed  Note  bt  One  Joint  Debtor  entitles  him  to 
contribution  from  the  other. 

GoNTBiBUTiON  TO  THE  FcLL  AMOUNT  IS  RECOVERABLE  from  the  solyent 
joint  contractors  pro  ro/o,  and  the  party  paying  the  debt  may  proye  the 
insolvency  of  any  one  of  the  joint  contractors,  and  the  debt  must  fall 
equally  upon  the  rest. 

Ibdebftatds  ABSUMPfirr  for  money  paid.  Pleas,  general  issue 
and  statute  of  limitations.  Trial  by  court.  Plaintiff,  defend* 
ant,  and  Moore  executed  a  promissory  note  November  28,  1833, 
payable  in  sixty  days.  Several  payments  were  made.  In  Sep- 
tember, 1835,  the  note  was  taken  up  by  plaintiff  and  defendant, 
and  a  new  note  for  the  balance  due  given,  signed  by  two  only. 
Plaintiff  held  possession  of  the  note  taken  up.  In  January, 
1843,  plaintiff  paid  the  note.  Moore  was  insolvent.  Plaintiff 
brings  suit  to  recover  one  half  of  the  amount  paid  in  liquidation 
of  the  debt.  The  statute  of  limitations  had  run.  The  court 
held  the  defendant  was  liable  for  one  half  the  amount  paid  on 
the  last  note,  and  interest.    Exceptions  by  both  parties. 

Asahel  Peck,  for  the  defendant. 

C.  Adams,  for  the  plaintifi. 

By  Court,  Hall,  J.  It  is  claimed  in  behalf  of  the  plaintiff, 
that  his  possession  of  the  old  notes  of  Moore,  Mills,  and  Hyde, 
is  presumptive  evidence,  in  the  absence  of  all  other  proof,  of  the 
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payment  by  him  of  part  of  the  original  debt  pierioos  to  Sep> 
tember  24, 1835;  and  that  the  fact  ought  to  have  been  so  found. 
We  are  satisfied  the  judgment  is  right  in  this  respect.  If  the 
notes  were  not  destroyed  at  the  time  they  were  taken  up,  they 
must  necessarily  have  passed  into  the  hands  of  some  one,  and  ii 
is  not  seen  why  the  possession  of  them  by  the  plaintiff  is  not 
as  consistent  with  the  supposition  that  the  payment  was  made 
Jointly  by  the  plaintiff  and  defendant,  as  with  the  idea  that  it 
was  made  solely  by  the  plaintiff.  After  such  a  lapse  of  time, 
without  any  claim  by  the  plaintiff,  the  presumption  would  rather 
seem  to  be,  that  the  matter  was  made  right  between  the  parties 
at  the  time.  But  if  the  payment  had  been  proved,  it  is  at  best 
doubtful,  whether  the  statute  of  limitations,  which  is  pleaded  in 
this  case,  would  not  have  been  a  bar  to  any  recoveiy  for  it: 
Davies  t.  Humphreys^  6  Mee.  &  W.  152. 

On  the  part  of  the  defendant  it  is  insisted,  that  more  than  six 
years  having  elapsed  after  the  note,  given  by  the  plaintiff  and 
defendant  in  1835,  became  due,  before  its  payment  by  the 
plaintiff  in  1843,  the  statute  of  limitations  had  become  a  bar  to 
its  recovery  by  the  bank;  and  that  therefore  the  payment  of  the 
note  by  the  plaintiff  is  to  be  deemed  voluntary,  without  any  im- 
plied request  by  the  defendant.  It  is  doubtless  (rue,  that,  in 
order  to  entitle  a  party  to  contribtion  in  cases  of  this  description, 
the  payment  must  have  been  made  upon  a  contract  for  which 
the  defendant  remained  liable.  Was  the  payment  so  made  in 
this  case?  It  was  held  in  JosLyn  v.  Smiih,  13  Yt.  353,  that  suo- 
oessive  payments  made  on  a  note  by  the  principal,  after  the  money 
became  due,  there  not  having  been  six  years  between  any  two  of 
the  payments,  revived  the  debt  against  the  siu^iy  for  six  years 
from  the  last  payment.  And  at  the  last  term  of  this  court  in 
Washington  county,  Wheelock  et  al.  v.  DooliUie  etal.^  18  Id.  440 
[anley  163],  it  was  held  that  a  new  promise,  made  by  one  joint 
debtor  after  the  lapse  of  six  years,  renewed  the  debt  against 
both.  These  cases  proceed  upon  the  ground  of  a  prestmiptive 
agency  in  one  joint  contractor  to  bind  the  whole;  so  that  the 
act  of  one,  in  this  respect,  is  the  act  of  all. 

As  an  acknowledgment  of  the  existence  of  the  debt  to  the 
bank,  made  by  the  plaintiff  in  1843,  would  have  rendered  the 
defendant  liable,  the  consequence  seems  necessarily  to  follow, 
that  the  plaintiff  might  pay  the  note,  and  caU  on  the  defendant 
for  contribution.  In  the  former  case,  the  act  of  the  plaintiff 
would  render  the  defendant  liable  for  the  whole  debt;  while  in 
the  latter,  his  liability  would  be  only  for  a  part;  and  where  one 
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joint  contxactor  TBiifies  his  sense  of  the  justice  of  a  claim  by 
actual  payment,  relying  only  on  his  remedy  for  contributiony 
there  is  certainly  much  less  danger  of  fraud  upon  the  co-con- 
1aactor,.than  whero  he  merely  acknowledges  a  liabiHty,  which 
might  not  ever  be  enforced  against  him.  We  therefore  think 
that  the  payment  made  by  the  plaintiff  in  1843  was  upon  a  valid 
debt,  and  that  he  is  entitled  to  contribution. 

It  is  further  insisted  on  the  part  of  the  defendant,  that,  as  the 
debt  was  originally  the  joint  debt  of  three,  the  plaintiff  was  only 
entitled  to  recover  one  third  of  the  sum  paid,  instead  of  one 
half.  If  the  giving  of  the  new  note  by  the  two,  in  1835,  be 
considered  as  a  payment  of  the  original  debt,  as  against  Moore — 
and  the  case  of  Lapham  v.  Barnes,  2  Yt.  213,  seems  to  favor  this 
view — ^then  the  payment  by  the  plaintiff  may  well  be  treated  as 
having  been  made  on  the  joint  liability  of  the  two;  in  which  case 
the  plaintiff  should  undoubtedly  recover  a  moiety.  But  we  are 
satisfied  that  the  insolvency  of  Moore  ought  to  entitle  the  plaint- 
iff to  a  moiety  of  the  sum  paid,  admitting  Moore  to  have  been  a 
co-contractor  with  the  other  two.  It  is  conceded  to  be  the  set- 
tled rule  in  chancery  to  decree  contribution  equally  among  all 
the  solvent  contractors,  excluding  from  the  computation  the 
share  of  any  co-contractor  who  is  insolvent:  Peter  v.  Eich,  1 
Sep.  Ch.  34;  Deering  v.  Earl  of  Winchelsea,  2  Bos.  &  Pul.  270; 
1  Story's  Eq.«  sec.  496.  But  in  Cowed  v.  Edwards^  2  Bos.  & 
Pul.  268,  it  was  said  by  the  court,  that,  at  law,  a  co-surety 
could  only  recover  an  aliquot  part  of  the  whole  sum  paid,  hav- 
ing regard  to  the  number  of  the  sureties;  though  it  was  admitted 
that,  if  the  insolvency  of  any  of  the  other  sureties  were  made  out, 
a  laiger  proportion  might  be  recovered  in  a  court  of  equity.  It 
may  be  observed  that  the  question  now  imder  consideration  did 
not  arise  in  that  case.  There  were  there  six  sureties,  and  the 
plaintiff  having  obtained  a  verdict  against  one  of  them  for  a 
sixth  part  of  the  sum  paid,  the  defendant  moved  to  set  it  aside, 
and  insisted  that  an  action  at  law  for  a  contribution  between  co- 
sureties did  not  lie,  at  least  'until  the  insolvency  of  the  other 
contractors  was  shown.  The  counsel  for  the  plaintiff,  in  argu- 
ing against  this  motion,  was  stopped  by  the  court;  and  then  the 
intimation  above  stated  was  given.  So  that,  in  reality,  nothing 
was  decided,  but  that  an  action  for  contribution  in  such  case 
might  be  sustained  without  proving  the  insolvency  of  the  prin- 
cipals. The  intimation  of  the  court  has,  however,  been  cited 
as  law  by  some  of  the  elementary  writers;  and  the  point  was 
afterwards  (in  1828)  decided  in  Brotmie  v.  Zee,  6  Bam.  &  Cress. 
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689.  But  in  neither  of  these  cases  is  any  reason  given,  why  the 
recoveiy  should  be  different  at  law  from  what  it  is  in  chancery; 
and  the  reason  is  certainly  not  very  apparent. 

In  Cowell  y.  EdwardSy  2  Bos.  &  Pnl.  268,  Lord  Eldon  inti- 
mated a  doubt  whether,  where  there  are  more  than  two  solvent 
sureties,  the  action  ought  to  be  maintained  at  law,  because  of 
the  complicated  character  of  the  transaction,  and  of  the  multi- 
pliciiy  of  suits  it  might  occasion.     There  is  something  tangible 
in  this  intimation;  and  if  it  had  been  acted  upon,  it  would  not 
have  been  without  some  strong  show  of  reason.     But  when  this 
difficulty  is  overcome,  and  one  of  any  number  of  co-sureties  is 
allowed  to  recover  at  law,  it  is  not  easily  seen  why  he  should  be 
entitled  to  a  less  sum  than  in  a  court  of  equity.     There  is  noth- 
ing in  the  fact  proposed  to  be  shown  to  increase  the  amount  of 
the  recovery,  that  seems  unfit  for  the  consideration  of  a  court 
of  law.    The  fact  of  the  insolvency  of  a  co-contractor  may  as  well 
be  inquired  of  by  a  jury,  as  by  a  chancellor,  and,  indeed,  is  a 
fact  which  appears  peculiarly  suitable  for  the  determination  of 
a  jury.     It  is  not  found  that  this  question  has  been  directly  de- 
cided in  this  country,  except  in  New  Hampshire;  where  it  is 
held,  that  the  insolvency  of  one  of  three  sureties  may  be  shown 
at  law,  and  that  in  such  case,  one  who  has  paid  the  whole  debt 
may  recover  a  moiety  of  the  other  solvent  surety:  Henderson  v. 
MoDufee,  5  N.  H.  38  [20  Am.  Dec.  657].     This  decision  is,  how- 
ever, rested  principally  on  the  fact  that  there  is  no  court  of 
chanceiy  in  that  state.     The  liability  of  co-sureties  and  joint 
contractors  to  each  other  is  said  not  to  be  founded  on  contract, 
but  to  be  the  result  of  the  fixed  principle  of  justice,  that  those 
who  have  a  common  interest  and  benefit  ought  to  share  in  the 
common  burden:  Deering  v.  Earl  of  Winchelsea,  2  Bos.  &  Pul. 
270;  Fletcher  v.  Grover,  11  N.  H.  368  [36  Am.  Dec.  497];  and 
it  is  on  the  ground  of  an  equitable  obligation  to  pay  money  that 
the  law  raises  an  implied  promise  of  contribution.     The  equi- 
table obligation  to  share  in  the  loss  occasioned  by  the  inability 
of  one  co-surety  to  contribute  is  just  as  strong  as  that  which 
arises  on  the  failure  of  the  principal  to  pay;  and  the  promise 
may  as  well  be  implied  in  the  one  case  as  the  other. 

There  is  something  very  nearly  bordering  on  absurdity  in 
saying  to  a  joint  contractor,  who  has  removed  the  common  bur- 
den, that  he  may  have  his  remedy  either  in  a  court  of  equity  or 
a  court  of  law,  but  that,  if  he  sues  in  chanceiy,  he  may  recover 
his  whole  claim,  whereas,  if  he  bring  his  suit  at  law,  he  shall 
recover  only  a  part.     The  action  for  money  paid  is  an  equitable 
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action,  and  when  a  plaintiff  has  paid  money  for  the  benefit  of  a 
defendant,  he  ought  not  unnecessarily  to  be  driven  out  of  a  court 
of  law.  We  see  no  objection  to  administering  the  same  justice 
in  this  case,  that  we  would  if  sitting  as  chancellors.  The  plaint- 
iff having  paid  the  share  of  Moore,  who  is  hopelessly  insolvent, 
the  defendant  ought  to  bear  with  him  the  burden  thus  imposed 
upon  him. 

The  judgment  of  the  county  court  is  therefore  affirmed;  but 
without  costs  of  this  court  to  either  party — ^both  parties  having 
excepted,  and  the  exceptions  of  neither  having  prevailed. 


Hodges  v.  Adamb. 

[19  VXRMOKT,  74.] 

ImNnsBMSNT  ov  NoTX,  "Pat  Contents  of  thb  WrrmN  Notb  to  W.  P. 
B.,"  Ib  in  legal  effect  an  indorsement  to  W.  P.  B.  or  order,  and  W.  P. 
B.'8  indorsee  may  maintain  an  action  upon  it. 

DXCLASATION  NeED  NOT  AlLEOS  THAT  NOTE  WAS  INDORSED  TO    InDOBSKI 

or  his  order,  the  legal  effect  being  the  same  whether  it  was  or  was  not  so 
indorsed. 

Assumpsit.  Bishop  made  his  note  payable  to  defendant.  De- 
fendant vnrote  on  the  back  of  the  note^  "  Pay  the  contents  of 
the  ivithin  note  to  William  P.  Briggs."  Briggs  indorsed  to 
plaintiff,  and  the  note  not  being  paid  at  maturity,  plaintiff  sued 
Adams,  the  first  indorsee.  Defendant  demurred  because  it  did 
not  appear  that  Briggs  could  indorse  the  note  to  plaintiff,  the 
words  ''  or  his  order"  not  appearing  in  the  indorsement  to  him, 
nor  being  alleged  in  the  declaration.  Demurrer  overruled,  and 
defendant  excepted. 

C.  Adama,  pro  se. 

Briggs  and  Underwood,  for  the  plaintiff. 

By  Court,  BEznnsTT,  J.  This  case  comes  before  the  court  upon 
demurrer  to  the  declaration.  It  is  not  alleged  that  the  defend- 
ant, as  indorser  of  the  note,  ordered  its  contents  to  be  paid  to 
William  P.  Briggs  or  his  order;  and  hence  it  is  claimed  in  argu- 
ment, that  the  indorsement  is  a  restrictive  one,,  not  empowering 
Briggs  to  negotiate  the  note  to  the  present  plaintiff.  If  the  in- 
dorsement, as  set  up  in  the  declaration,  is  to  be  restricted  to 
Briggs,  it  is  quite  clear  the  plaintiff  could  not  maintain  any 
action  against  the  maker  of  the  note;  and  perhaps  he  would  not 
stand  upon  any  better  ground,  as  against  this  defendant,  as  in« 
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dorser.  Bat  we  think  the  indorsement  to  Briggs  can  not  be 
treated  as  restrictiye.  The  case  of  More  y.  Manning ^  1  Com.  311^ 
was  decided  upon  demurrer,  and  was  in  all  points  identical 
with  the  present,  except  in  that  case  the  action  was  against  the 
maker  of  the  note.  In  the  case  of  Acfieson  y.  Fountain,  1  Stra. 
657,  the  bill  was  payable  to  Abercrombie,  or  order,  and  indorsed 
thus:  ''  Pay  the  contents  to  Louisa  Acheson;"  but  the  declara- 
tion alleged  the  indorsement  to  haye  been  made  to  Acheson 
or  order;  and  it  was  adjudged  that  there  was  no  yariance. 
The  court  said,  it  was  declared  on  according  to  the  legal  effect 
of  the  indorsement,  and  that  Acheson  was  authorized  by  it  to 
make  an  indorsement  oyer.  To  the  same  effect  is  the  case  of 
Edie  et  al.  y.  East  India  Company,  2  Burr.  1216.  The  law  inter- 
prets the  indorsement  to  be  in  the  same  manner  as  the  note,  or 
bill,  shall  haye  been  drawn,  unless  restrictiye  words  are  used. 
If  Briggs  had,  by  yirtue  of  the  indorsement  to  him,  the  right 
to  negotiate  the  note  to  the  plaintiff,  it  is  difficult  to  see  why  the 
defendant  is  not  liable,  as  indorser,  to  the  plaintiff. 

It  is  said  in  argument  by  the  defendant,  that,  though  it  may 
be  true,  that  the  plaintiff  may  maintain  an  action  on  this  indorse- 
ment against  the  maker  of  the  note,  yet  the  liability  of  himself, 
as  indorser,  can  only  be  enforced  by  Briggs,  inasmuch  as  there 
are  no  terms  of  negotiability  in  the  indorsement.  The  fallacy 
in  this  argument  is,  that  the  words  of  the  indorsement  are  inter- 
preted by  the  negotiable  character  of  the  note,  and  the  note,  as 
against  the  maker,  being  negotiable,  the  contract  between  the 
defendant  as  indorser  and  Briggs  as  indorsee  is  equally  nego- 
tiable, though  it  was  not  indorsed  to  him  or  order.  The  legal 
affect  is  the  same  as  if  it  had  been  so  indorsed. 

The  judgment  of  the  county  court  is  affirmed. 


Thb  OiOBSiON  or  THS  WoKDS  "  OR  ms  Obdxb'*  in  an  indorsement  of  a  ne- 
gotiable instmment  does  not  impair  its  negotiability:  Bice  y.  Steams,  3  Am. 
Dm.  129. 
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Revahina  Nayigahon  GoMPAin:  v.  Dawbomb. 

[3  Qkattam,  19.] 

Tstm  PowxBS  or  Cobpobations  can  not  bx  Exkbcibid  roB  PuBPOsn 
FoBXiON  to  their  creation. 

Oqbpobations,  by  thb  English  Statutes  or  Mobtmain,  wbbb  Pbohibitsd 
from  purchasing  lands  without  license  from  the  king.  These  statutes  were 
not  adopted  in  Vii^nia.  In  that  state,  there  is  no  statute  impairing  tha 
inoidental  power  of  corporations  to  acquire  resl  estate. 

Dbvisis  to  Bodies  PoLina  and  Gobfobatb  wxbb  Pbohibitbd  by  tha 
English  statute  of  wills,  32  Henry  VIIL,  o.  1,  and  34  Id.  c.  6. 

Dbvibes  to  Bodies  Politio  and  Cobpobate  abb  not  Pbohibited  by  any 
statute  of  Virginia. 

LidDENTAL    GaPAGITT  Or  A    COBPOBATIOK    TO    AOQUIBE    PbOPEBTT  for  ItS 

chartered  objects,  is  salutary,  and  can  not  be  entirely  prohibited  without 
great  inconvenience. 

OOBPOBATE  InGAPAOTTT  TO  TaKE    PbOPEBTT  WILL  NOT  EYEN  BE  InTEBBXB 

from  a  prohibition  to  hold  it,  if  the  purposes  of  the  acquisition  be  to  sell 
the  property  and  apply  the  proceeds  to  purposes  contemplated  by  the 
charter. 
CtaPOBATioNS  HATE  THE  CAPACITY  TO  Takb  A  Devibe  of  their  corporat* 
stock. 

Bill  by  the  heirs  of  Martin  Dawson  to  set  aside  a  bequest  to 
the  Bivanna  Navigation  Company,  of  thirly-one  shares  of  its 
stock,  and  a  bequest  to  the  Bivanna  and  Bockfish  Turnpike 
Oompany,  of  five  shares  of  its  stock,  on  the  ground  that  these 
corporations  had  no  capacity  to  take  such  bequests.  Decree  for 
fhe  complainants.    Defendants  appealed. 

Sidney  8.  Baxter,  aUomey  general,  for  the  appellants. 

O.  S  O.  N,  Johnaon^  for  the  appellees. 

188 


184  BiVANNA  Navigation  Co.  v.  Dawsons.  [Virginia, 

Baldwin,  J.  Corporations  aggregate  are  artificial  beings 
created  for  specific  and  limited  objects,  public  or  private,  in 
order  to  conduct  and  continue  in  succession  the  interests  per* 
taining  to  those  objects,  by  the  exercise  collectiyelj  of  appropri- 
ate legitimate  means,  such  as  natural  persons  may  employ  indi- 
■vidually.  The  difference  between  the  powers  of  corporations 
and  individuals  is  to  be  found  mainly  in  the  limited  objects  of 
the  former,  and  the  necessity  of  their  acting  in  a  concrete  char- 
acter. It  is  essential  to  corporations,  as  well  as  individuals, 
that  they  should  have  the  capacity  to  sue  and  be  sued,  to  make 
contracts,  to  acquire  and  alienate  property.  Without  these 
powers  the  purposes  of  their  institution  could  not  be  accom- 
plished. But  they  have  not,  like  individuals,  an  unlimited 
discretion  in  the  application  of  those  powers.  They  may  not 
exercise  them  for  purposes  foreign  to  their  creation.  A  bank  of 
discount  and  deposit  can  not  engage  in  manufacturing  or  agri- 
cultural pursuits;  an  insurance  or  mining  company  can  not  dis- 
count bills  or  notes,  or  circulate  their  paper  as  money;  a  road  or 
navigation  company  can  not  speculate  in  lands  or  stocks.  But 
all  such  corporations  have  the  right  to  secure  and  collect  debts 
due  to  them,  and  consequently  to  obtain  deeds  of  trust  or  mort- 
gages therefor  upon  property  real  or  personal,  or  to  commute 
them  by  taking  in  payment  assignments  of  choses  in  action,  or 
conveyances  of  lands  or  goods.  The  authority  to  use  such 
means  is  to  be  determined  by  the  lawfulness  of  the  end  which 
ihey  are  employed  to  accomplish. 

It  is  true  that  the  capacity  of  corporations  at  common  law  to 
purchase  and  hold  lands  and  chattels  is  laid  down  broadly  in 
the  books,  though  I  am  not  aware  of  .any  case  in  which  the  ques- 
tion was  made  whether  this  power  was  unlimited.  However  this 
may  be,  I  think  it  clear  that  our  statutory  corporations  can  not 
take  and  hold  real  estate  for  purposes  wholly  foreign  to  their 
creation:  2  Kent's  Com.  229,  240;  First  Parish  in  Sutton  y.  Cole, 
8  Pick.  232;  Broughion  v.  The  Manchester  Water  Works,  5  Eug. 
Com.  L.  216.  Nor  can  it  be  doubted  that  the  powers  incident 
to  corporations  at  common  law  may  be  restrained  and  limited, 
by  legislative  enactments  of  a  general  character.  An  example  of 
this  may  be  found  in  the  English  statutes  of  mortmain,  by  which 
corporations,  whether  lay  or  ecclesiastical,  are  prohibited  from 
purchasing  lands  without  the  king's  license;  and  which  took 
away  entirely  the  capacity  in  that  respect  vested  in  corporations 
by  the  common  law:  2  Kent's  Com.  228.  But  these  statutes 
have  not  been  adopted  in  Virginia,  and  we  have  no  general  legi»> 
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lation  of  that  nature,  impaiiing  the  incidental  power  of  corpo- 
rations to  acquire  real  estate.  On  the  contrary,  it  has  with  us 
been  extended  bj  statute.  The  English  statutes  of  wills,  32  Henry 
Vm.,  c.  1,  and  34  Id.,  c.  6,  authorizing  devises  of  lands  to  any 
person  or  persons,  expressly  except  bodies  politic  and  corporate; 
whereas  our  statute  on  the  same  subject,  1  Bev.  Code,  p.  375, 
confers  the  power  of  devising  generally,  without  restriction  as 
to  the  capacity  to  take  on  the  part  of  devisees. 

It  is,  moreover,  unquestionable  that  the  general  incidental 
power  of  a  corporation,  whether  derived  from  the  common  or 
the  statute  law,  may  be  curtailed  by  the  provisions  of  its  legis- 
lative charter,  either  expressly  or  by  necessary  implication. 
Thus,  the  charter  may  in  terms  prohibit  the  corporation  from 
purchasing  lands  or  goods  for  any  purpose  whatever,  or  for  any 
but  a  particular  specified  purpose :  or  the  prohibition  may  be 
implied  from  an  insertion,  by  way  of  enactment,  of  the  general 
incidental  power  to  purchase  with  a  proviso  limiting  it  to  a 
given  purpose.  But  a  general  prohibition  would  not  be  inferred 
from  a  mere  partial  enactment  of  the  incidental  common  law 
power;  as,  for  example,  from  a  clause  authorizing  a  bank,  or  in- 
surance, or  manufacturing  company  to  purchase  land  for  the 
erection  of  its  necessary  buildings.  Such  a  clause,  whether 
with  or  without  limitation  as  to  quantity  or  value,  would  not 
exclude  the  incidental  power  to  take  mortgages  or  other  secur- 
ities on  real  or  personal  estate,  for  debts  due  the  corporation, 
or  assignments  or  conveyances  of  chattels  or  lands  in  commuta- 
tion therefor.  The  incidental  capacity  of  a  corporate  body  to 
acquire  property  for  its  chartered  objects,  is  for  the  most  part 
salutary,  and  the  entire  prohibition  of  it  would  often  be  produc- 
tive of  great  inconvenience.  Nothing  is  easier,  whenever  sound 
policy  may  require  the  denial  of  this  otherwise  inherent  power, 
than  a  plain  manifestation  of  such  legislative  intent  in  the  char- 
ter of  incorporation;  and  it  ought  not  to  be  lightly  inferred,  but 
made  manifest  by  express  terms  or  necessary  implication.  To 
avoid  altogether  the  contract  of  a  corporation,  made  in  reference 
to  the  objects  of  its  institution,  is  a  measure  of  extreme  rigor; 
and  may  be  productive  of  great  injustice  to  the  corporation  on 
the  one  hand,  or  to  the  other  contracting  party  on  the  other. 
An  incapacity  to  take  will  not  even  be  inferred  from  an  inhibi- 
tion to  hold,  though  the  policy  of  the  latter  be  to  prevent  the 
accumulation  by  the  corporation  of  a  specified  description  of 
property,  if  the  purpose  of  the  conveyance  be  a  sale  of  the  prop- 
erty by  the  corporation,  and  the  application  of  its  proceeds  to 
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the  objects  contemplated  by  the  charter.  This  proposition,  rea- 
sonable in  itself,  may  be  fairly  deduced  from  the  cases  of  TJis 
Banks  y.  PoUiuux,  8  Band.  136  [15  Am.  Dec.  706];  LeaeureY. 
ffiUegas,  7  Serg.  &  B.  313;  and  Baird  y.  TJie  Bank  of  Washing* 
Urn,  11  Id.  411. 

In  the  case  before  us,  the  purposes  for  vhich  the  two  corpor- 
ations  were  created  were,  in  regard  to  the  Biyanna  Navigation 
Company,  the  opening  and  improvement  of  the  navigation  of  a 
liver;  and  in  regard  to  the  Bivanna  and  Bockfish  Turnpike 
Company,  the  construction  and  keeping  in  repair  of  a  road. 
The  charters  contain  various  provisions  for  obtaining,  by  con- 
tract or  condemnation,  the  lands  requisite  for  the  operations  of 
the  companies;  for  their  organization  and  government;  for  rais- 
ing by  subscription  the  capital  to  be  employed;  and  for  levying 
the  tolls  to  be  enjoyed.  But  there  is  nothing  in  them  prohibits- 
ing  the  corporations,  either  expressly  or  by  implication,  from 
availing  themselves  of  other  resources  for  the  advancement,  com- 
pletion, and  enjoyment  of  their  proposed  enterprises,  respect- 
ively. It  surely  can  not  be  supposed  that  they  would  violate 
their  charters  by  accepting,  whether  from  stockholders  or  stran- 
gers, donations  of  money  or  property,  in  aid  of  their  other  funds, 
for  promoting  the  objects  of  their  institution.  If  there  be  any 
difficulty  in  regard  to  their  capacity  to  take  the  donations  by 
will  in  question,  it  must  arise  out  of  the  relation  which  they 
bear  respectively  to  the  specific  subject  of  the  devise  or  bequest; 
it  being  in  either  case,  shares  which  the  testator  owned  in  the 
capital  stock  of  the  company.  The  question  then  is  reduced  to 
this,  whether  either  of  these  corporations  is  incapable  in  law  of 
taking  a  devise  or  bequest  of  shares  in  its  own  capital  stock. 
The  incapacity,  if  it  exists,  is  equally  applicable  to  both;  though 
the  stock  of  one  of  them,  the  Bivanna  Navigation  Company,  is  by 
its  charter  real  estate,  and  of  the  other,  the  Bivanna  and  Bock- 
fish Turnpike  Company,  is  by  its  charter  personal  estate.  In 
the  view  that  I  take  of  the  subject,  it  is  immaterial  whether  the 
property  be  of  the  one  character  or  the  other. 

What  is  there  in  the  relation  which  either  of  these  corpora* 
tions  bears  to  the  subject  of  the  devise  or  bequest  that  renders 
it  incapable  of  taking?  If  capable  of  taking,  there  is  an  end 
of  the  controversy,  whatever  may  be  the  consequences  of  doing 
so.  With  these  Uie  representatives  of  the  testator  have  nothing 
to  do:  nor  is  it  competent  for  any  court,  whether  of  law  or 
equity,  to  interpose  and  prevent  the  devisee  from  taking,  on  the 
ground  that  it  will  be  productive  of  injurious  consequences. 
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That  is  a  matter  not  for  judicial,  but  for  legislative  action.  If 
it  be  unwise,  or  unjust,  or  inconvenient,  that  corporations  should 
haye  the  capacity  to  take  such  bequests,  the  remedy  must  be 
applied  by  general  legislation,  or  by  disabling  clauses  in  the 
charters  of  incorporation.  If  by  acceptance  of  the  intended 
benefaction,  the  corporation  violates  the  spirit  of  its  charter,  or 
invades  the  rights  of  any  portion  of  its  members,  or  introduces 
disorders  into  its  own  administration  or  government;  these  are 
evils  to  be  redressed  by  the  appropriate  judicial  proceedings, 
having  in  view  the  rescission  of  the  charter,  or  the  abrogation 
of  the  wrongful  act,  or  the  rendering  compensation  to  those 
aggrieved.  At  most,  the  act  is  only  voidable,  on  the  ground  of 
misuser  or  abuse  of  the  franchise,  and  can  not  be  drawn  in  ques- 
tion collaterally,  especially  by  those  having  no  longer  any  inter- 
est in  the  subject:  The  Banks  v.  PoiiiaiLX,  3  Hand.  136  [15  Am. 
Dec.  706];  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  373. 

The  objection  of  inconvenience  and  danger  of  abuse  urged  by 
the  appellees'  counsel,  if  well  founded,  would  tend  to  show,  not 
the  incapacity  of  these  corporations  to  take,  but  the  impropriety 
of  their  accepting  the  devises  in  question;  a  matter  in  which  the 
appellees  have  no  lawful  concern.  The  alleged  inconvenience 
and  danger  of  abuse  are  founded  upon  a  supposed  merger,  and 
consequent  loss  of  representation,  of  the  shares  bequeathed,  in 
the  other  capital  stock  of  the  company;  or  if  that  should  not 
occur,  and  the  separate  existence  of  those  shares  be  preserved, 
upon  a  supposed  representation  of  them  in  behalf  of  the  com- 
pany, to  be  wielded  by  its  officers.  If  these  should  turn  out  to 
be  practical,  instead  of  hypothetical  mischiefs,  it  will  be  time 
enough  to  redress  them  when  they  actually  occur,  by  the  proper 
modes  of  proceeding;  and  it  would  be  a  vmste  of  time  to  con- 
sider them  now.  I  will  merely  remark  as  to  the  suggested 
merger,  that  the  charter  of  each  company  vests  the  shares  of 
capital  stock  purchased  by  the  subscriptions  of  its  members,  not 
in  the  corporation  collectively,  but  in  the  subscribers  respectively 
as  tenants  in  common,  and  authorizes  their  transfer  upon  the 
books  of  the  company:  so  that  the  acquisition  by  the  company 
in  its  corporate  character  of  some  of  the  shares,  produces  no 
union  thereof  with  the  shares  owned  by  others;  nor  can  it  pre- 
vent the  corporation  from  selling  out  the  shares  so  acquired 
whenever  its  duty  demands  it.  And  as  to  the  abuse  of  giving 
representation  to  shares  temporarily  owned  and  held  by  the  cor- 
poration, I  need  only  advert  to  the  appropriate  and  effectual 
remedy  of  an  information  in  the  nature  of  a  quo  warranto. 
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Examples  of  a  statatoiy  proceeding  on  such  occasions,  of  a  sim- 
ilar nature,  will  be  found  in  the  cases  cited  for  the  appellees  of 
Ex  parte  Holmes,  5  Cow.  426;  and  Ex  parte  DeadoUy,  1  Wend.  98. 
My  opinion  is  that  the  chancellor  erred  in  declaring  the  be- 
quests in  question  to  be  void,  and  directing  the  shares  to  be  sold 
by  the  executor,  instead  of  declaring  them  to  be  good  and  effeo- 
toal  in  law,  and  giving  to  the  companies  the  proper  relief. 

Stanabd,  J.,  concurred  in  the  results  of  Baldwin's  opinion. 

Bbooxb,  J.,  dissented. 

Decree  reversed,  and  cause  remanded. 

Oabbll,  p.,  and  Allen,  J.,  absent. 


KoKx  OF  TUB  English  Statutxs  or  Mobtkain  wsrb  svxb  in  Fobon  in 
Kentacky:  Lalhrop  y.  CommereicU  Bank,  33  Am,  Deo.  481;  Jlioon?$  Hemn  ▼• 
Moort'8  Devisees,  29  Id.  417. 

Dbvises  to  Cobpo&ations:  See  note  to  MeOarUe  t.  Orphan  Asfflmm  8oe*f 
18  Am.  Deo.  641,  where  cases  are  collected. 

Crkation  or  a  Corporation  Givbs  It,  wtthout  Ant  Expbbss  Qsant,  tht 
power  of  baying:  Bank  v.  PoUiaux,  16  Am.  Dec.  708. 

The  f&incipal  oabje  is  cited  in  Wroten*i  Assignee  v.  ArmtUt  31  QaAt,  251, 
to  the  point  that  an  incapacity  to  take  property  will  not  even  be  inferred 
tern  an  inhibition  to  hold. 


Lowe  v.  Milleb. 

[S  Orarav,  805.] 

Aokkiment  between  Two  Persons  por  the  Baisino  or  a  Gbop  oa  tba 
lands  of  a  third,  by  his  license  and  permission,  and  for  the  divisian  of 
the  crop  between  sach  two  persons,  constitntes  them  joint  tenants  of  the 
erop,  and  neither  can  defeat  the  interest  of  the  other  by  taking  a  convey- 
ance of  the  lands  from  the  owner. 

LiOENSE  Given  Two  or  More  Persons  to  OxjvnvA'nt  Land  can  not  be 
Revoked  after  they  have  entered  thereon  and  raised  crops  in  pnisaaDM 
of  the  license. 

Trover  Lies  by  One  Tenant  in  oommon  against  the  Other,  for  tht 
destruction  or  sale  of  a  chattel,  or  for  the  appropriation  thereof  to  his 
exclusive  ose,  if  the  property  is  of  such  nature  as  to  be  necessarily  de- 
stroyed by  the  nse  thereof  by  defendant,  or  others  claiming  under  him. 

Tboveb  for  certain  com.  Zadoc  Lowe,  being  the  owner  of  a 
tract  of  land,  authorized  his  son  Joshua,  who  lived  thereon,  to 
enter  into  an  agreement  with  W.  S.  Athy,  for  one  year,  with  the 
privilege  of  another,  whereby  Joshua  was  to  furnish  tools,  seed, 
and  feed,  and  Athy  was  to  perform  all  work  requisite  to  raising 
a  crop;  and  Athy  was  to  give  Joshua  Lowe  one  half  of  the  crop^ 
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when  laised.  Athy  assigned  his  lease  to  Baldwin  Lowe,  who 
transferred  his  rights  to  Wilson  Lowe,  who  then  contracted  with 
the  plaintiff,  Joshua  Lowe,  that  he,  Wilson  Lowe,  would  take 
the  place  of  Athy.  Wilson  Lowe  raised  a  crop;  but  he  on  April 
22, 1839,  obtained  a  conveyance  in  fee,  of  the  land,  from  Zadoc 
Lowe,  the  owner.  In  August  of  the  same  year,  Wilson  Lowe 
conveyed  to  defendant  Miller,  who  had  notice  of  all  the  facts. 
While  Miller  was  gathering  the  com  the  plaintiff  demanded  his 
share.  The  demand  was  refused.  Defendant  gathered  the  corn 
and  appropriated  it  to  his  own  use.  The  court  instructed  the 
jury  that  defendant  was  entitled  to  the  com,  if  he  purchased  it 
from  Wilson  Lowe,  for  a  bona  fide  consideration,  whether  he  had 
notice  of  the  agreement  with  plaintiff  or  not.  Verdict  for  de- 
fendant.    Plaintiff  applied  for  and  was  allowed  a  supersedeas. 

Price,  for  the  appellant. 

CaperUm,  for  the  respondent. 

By  Court,  Baldwin,  J.  It  seems  to  the  court  that  the  agree- 
ment between  Joshua  Lowe  and  Wilson  Lowe  in  the  bill  of  ex- 
ceptions mentioned,  is  not  to  be  treated  as  a  lease  from  the 
former  to  the  latter,  rendering  rent  in  kind,  inasmuch  as  the 
reservation  of  the  one  half  of  the  crop  was  not  incident  to  the 
reversion,  and  consequently  gave  no  right  of  distress.  But  that 
it  is  to  be  regarded  as  a  contract  between  the  parties  thereto,  by 
which,  with  the  license  of  Zadoc  Lowe,  the  owner  of  the  land, 
given  for  both  a  good  and  a  valuable  consideration,  they  became, 
for  the  period  of  a  year,  associated  in  the  tillage  thereof,  and 
the  effect  of  which  was  to  constitute  them  joint  tenants  of  the 
crop  of  com  thereby  raised.  It  was  not  competent  for  Zadoc 
Lowe,  during  the  year,  to  revoke  the  license  thus  given  by  him, 
nor  for  Wilson  Lowe  to  defeat  the  interest  so  acquired  by  Joshua 
Lowe,  by  obtaining  a  conveyance  of  the  fee  to  himself  and  Sarah 
Lowe  from  Zadoc  Lowe.  The  subsequent  conveyance  of  the 
premises  from  Wilson  and  Sarah  Lowe  to  Miller  had  the  effect, 
in  regard  to  the  crop,  by  placing  the  latter  in  the  shoes  of  Wil- 
son Lowe,  of  making  him  tenant  in  common  with  Joshua  Lowe. 

It  seems  further  to  the  court,  that  the  appropriation  by  Miller 
of  the  whole  of  the  crop  of  com  to  his  own  use,  against  the 
consent  of  Joshua  Lowe,  was  a  violation  of  the  rights  of  the 
latter,  for  which  he  was  entitled  to  redress;  and,  without  decid- 
ing whether,  under  these  circumstances,  a  special  action  on  the 
case  is  a  proper  remedy,  it  seems  clear  to  the  court  that  he  may 
maintain  trover;  which  action  lies  for  one  tenant  in  common  of 
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a  personal  chattel  agaizist  his  co-tenant  for  a  destruction  or  sale 
thereof  by  the  latter,  and  consequently,  for  the  appropriation 
thereof  to  his  exclusive  use,  where,  as  in  the  present  case,  the 
property  is  of  such  a  nature  as  to  be  necessarily  destroyed  by 
the  use  thereof  by  himself  or  others  claiming  under  him.  It 
seems,  therefore,  to  the  court,  that  the  circuit  court  erred  in  in- 
structing the  jury,  that  if  they  should  believe  from  the  evidence 
that  the  defendant  in  the  action  purchased  the  crop  of  com  from 
Wilson  and  Sarah  Lowe  for  a  bona  fide  consideration,  the  plaintiff 
in  the  action  could  not  recover  therein. 

It  is  therefore  considered  by  the  court,  that  the  judgment  of 
the  circuit  court  is  erroneous,  and  that  the  same  be  reversed  and 
annulled,  and  that  the  plaintiff  in  error  recover  against  the  de- 
fendant in  error  his  costs  expended  in  the  prosecution  of  his 
writ  of  error  and  supersedeas  here.  And  it  is  further  consid- 
ered, that  the  verdict  of  the  jurors  be  set  aside,  and  the  cause 
remanded  to  the  circuit  court  for  a  new  trial  of  the  issue  between 
the  parties,  on  which  new  trial  the  instructions  given  to  the  jury 
on  the  former  trial  are  not  to  be  repeated. 

Bbooee,  J.,  absent. 

Salb  or  THB  Whole  aw  a  Ghattbl  bt  One  Tenant  in  ooMifON,  is  aa  in- 
Joiy  for  which  the  other  may  Tnaintain  trover  or  treepaas  against  him:  Wat- 
ren  v.  AUer,  44  Am.  Dec.  406;  see  alao,  NowUn  v.  CdU^  41  Id.  756,  and  note 
referring  to  other  cases. 

Bevocation  or  License,  when  not  Psbmitted:  See  note  to  Reriek  r. 
Eemt  16  Am.  Deo.  501,  where  the  subject  is  discussed  at  length;  see  also^ 
P^On^  y.  Day^  26  Id.  470;  WixtdJlnary  v.  PeuMey,  26  Id.  739;  Addi§(m  ▼. 
Hoek,  41  Id.  421;  Dyer  v.  Sat^ord,  43  Id.  399;  WilMm  r.  C%a{/an<,  45  Id.  574 


Haitna  V.  Wilson. 

[3  OEAnAN ,  94S.] 

Vindok's  Right  to  File  a  Bill  to  Subject  the  Land  to  Sale  for  Um 
pa5m(ient  of  purchase  money  in  arrear,  where  he  has  not  parted  with  tha 
title,  can  not  he  affected  by  the  bipse  of  any  time  short  of  that  reqnisita 
to  raise  the  presumption  of  payment. 

AflBiONEE  or  A  Note  Given  roR  the  Purchase  Price  or  Land,  where  tha 
vendor  retained  the  title  as  security,  may,  by  a  bill  filed  against  the  ven- 
dor and  the  vendee,  compel  the  specific  performance  of  the  contract  of 
purchase,  and  obtain  satisfaction  of  the  amount  due  him  on  such  note  hj 
subjecting  the  land  to  sale  for  the  payment  thereof. 

Bill  filed  in  December,  1843,  by  Joseph  Hanna,  against  J.  B. 
Wilson  and  D.  Watts.     In  November,  1838,  Watts  sold  a  tiaot 
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of  land  to  Wilson,  and  received  the  latter's  note  therefor.  This 
note  he  assigned  to  Hanna.  Watts  had  tendered  a  conveyance 
to  Wilson,  and  demanded  the  payment  of  the  purchase  money. 
Payment  had  not  been  made.  The  conveyance  tendered  by 
Watts  to  Wilson  was  filed  as  an  exhibit  with  the  bill.  Hanna 
prayed  that  the  land,  or  so  much  thereof  as  necessaiy,  be  sold, 
and  the  proceeds  applied  to  the  payment  of  his  debt,  etc.  Wil- 
son pleaded  the  statute  of  limitations.  Plea  allowed  and  bill 
dismissed. 

Sidney  8.  Baxter,  attorney  general,  for  the  appellant. 
Price,  for  the  appellee. 

By  Court,  Allen,  J.  The  court  is  of  opinion,  that  as  by  the 
contract  between  David  Watts  and  James  B.  Wilson,  the  former 
was  only  bound  to  make  a  deed  for  the  land  upon  the  payment 
of  the  purchase  money,  it  would  have  been  competent  for  the 
vendor  at  any  time  whilst  he  retained  the  legal  tiUe  as  a  security 
for  the  payment  of  the  purchase  money,  to  have  filed  a  bill  for 
the  specific  execution  of  the  contract;  and  to  subject  the  land  to 
sale,  for  the  purchase  money  in  arrear;  and  this  right  in  equity, 
under  such  circumstances,  could  not  be  affected  by  any  lapse  of 
time,  short  of  the  period  sufficient  to  raise  the  presumption  of 
payment;  whatever  might  be  the  operation  of  the  statute  of 
limitations  in  an  action  at  law  brought  to  recover  the  purchase 
money.  The  court  is  further  of  opinion,  that  it  was  competent 
for  the  assignee,  for  value  of  the  note  given  for  the  purchase 
money,  by  a  bill  against  his  assignor,  the  vendor  and  the  ven- 
dee, to  enforce  the  specific  execution  of  the  contract,  in  a  case 
proper  for  such  relief,  for  his  benefit,  and  to  obtain  satisfaction 
of  the  amount  due  to  him  by  subjecting  the  land  to  sale  for  the 
payment  thereof.  And  it  appearing  from  the  papers  in  the  cause, 
that  the  defendant  Watts,  as  to  whom  the  bill  was  taken  for 
confessed,  has  complied  with  the  contract  on  his  part,  by  exe- 
cuting and  acknowledging  a  deed  for  the  land  sold,  to  be  deliv- 
ered to  the  vendee  on  his  paying  the  purchase  money;  and  the 
affirmative  allegations  of  the  answer,  that  the  deed  is  not  in 
pursuance  of  the  contract,  being  unsupported  by  proof,  the 
court  on  the  hearing,  under  the  prayer  for  general  relief,  should 
have  decreed  a  specific  execution  of  the  contract,  instead  of  dis- 
missing the  bill  with  costs.  It  is  therefore  considered  that  said 
decree  is  erroneous,  and  should  be  reversed,  with  costs. 

And  this  court  proceeding,  etc.,  doth  adjudge,  order,  and  ie- 
oiee,  that  the  plaintiff  recover  of  the  said  James  B.  Wilson,  the 
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Bum  of  one  hundred  and  fifty-four  dollars  and  thirty-f otir  cents, 
with  interest  thereon  from  the  fifth  day  of  November,  1838, 
until  paid,  and  his  costs  by  him  about  the  prosecution  of  his 
suit  in  this  behalf  expended;  and  upon  the  payment  of  said 
debt,  interest,  and  costs,  it  is  further  ordered  that  the  clerk  do 
deliver  to  the  said  James  B.  Wilson,  the  original  deed  filed  as 
an  exhibit  with  the  bill,  retaining  a  certified  copy  thereof  to  be 
filed  with  the  papers  in  the  cause.  And  it  is  further  adjudged, 
ordered,  and  decreed,  that  unless  the  said  J.  B.  Wilson  shall 
pay  to  the  plaintiff  the  debt,  interest,  and  costs  aforesaid,  within 
sixty  days  after  the  entering  of  this  decree,  the  sheriff  of  Green- 
brier county,  after  advertising  the  time  and  place  of  sale  by  ad- 
vertisement published,  etc.,  and  posted,  etc.,  for  four  weeks 
successively,  do  proceed  before  the  court-house  of  said  couniy, 
on  some  court  day,  to  sell  said  land  in  said  deed  described,  upon 
a  credit  of  six  and  twelve  months,  taking  from  the  purchaser 
bond  and  security,  and  retaining  a  lien  on  the  land  for  the 
security  of  the  purchase  money;  and  report  his  proceedings  in 
order  to  a  final  decree. 

Bbookb,  J.,  absent. 


Vendor  may  Maintain  Bill  fob  Spbooio  Pxbfobmancb  of  a  oantraot  for 
the  purchase  of  land,  where  the  vendee  refoaes  to  accept  a  conveyance  or  to 
pay  the  purchase  money,  notwithstandiDg  the  remedy  at  law  for  the  money 
but  a  final  decree  for  the  money,  in  such  a  case,  with  an  award  of  ezecatioii, 
ti  wrong;  the  decree  should  direct  a  sale  of  the  premises  in  case  of  default  in 
payment,  and  should  require  the  complainant  to  deposit  with  the  master  a 
proper  conveyance,  to  be  delivered  upon  payment  of  the  money:  Andrewa  v. 
Sullivan,  43  Am.  Dec.  53,  and  note.  The  principal  case  is  cited  in  Yancey  T. 
Mauck,  15  Oratt  308;  HempJUld  B,  B,  Co,  ▼.  Thornburg,  1  W.  Va.  264,  to 
the  point  that  where  there  is  an  unexecuted  contract  for  the  sale  of  land,  the 
vendor  may  file  a  bill  to  have  spedfio  execution,  and  then  have  the  land  sold 
for  his  debt.  To  the  same  effect  are  IlcUcher  v.  HcUcIier,  I  Rand.  53;  Lewii 
y.  CaperUm,  8  Gratt  148;  Kniaely  ▼.  WUliatM,  3  Id.  265;  S.  C,  pott,  103; 
Ifophins  Y,  Cockerel,  2  Id.  88;  Beime  v.  Campbell,  4  Id.  125;  Stuari  ▼.  AhboU, 
0  Id.  255.  The  principal  case  is  cited  in  JSraline^a  Ex^rs  v.  North,  14  Id.  69,  to 
the  point  that  in  a  suit  brought  by  a  vendor  against  his  yendee  to  subject  the 
land  sold  to  sale  for  the  purchase  money  in  arrear,  the  lien  of  the  vendor  is 
not  affected  by  any  lapse  of  time  short  of  the  period  sufiicient  to  raise  the 
presumption  of  payment:  and  in  Yancey  v.  Mauck,  15  Id.  309,  to  the  point 
that  an  assignee  of  a  note  given  for  the  purchase  money  may  maintain  a  suit 
against  his  assignor,  the  vendor,  and  the  vendee,  for  a  specific  execution  of  the 
contract  in  a  case  proper  for  such  relief,  and  subject  the  land  to  the  satisfao- 
tion  of  his  claim,  where  the  vendor  has  not  parted  with  his  title. 
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Ekiselt  v.  Williams  kt  al. 

[8  Obattah,  265.] 

Ybstdob's  Lien  is  not  Released  nor  Waived  by  the  taking  of  an  order 
on  a  third  person  for  the  amoaot  of  the^rchase  money,  if  snch  order  is 
nerer  accepted  by  such  third  person;  and  the  yendor  may,  on  the  refosal 
of  snch  third  person  to  accept  the  order,  at  once  proceed  on  the  bond  for 
the  purchase  money,  to  recover  the  amount]  due. 

O&DKB  DbaWN  BT  VeNDOK  ON  A  VeNDEB  INDEBTED  FOB  PtTBCHASB  MoNSY, 

may,  in  equity,  be  treated  as  a  transfer  of  so  much  purchase  money,  and 
ihe  drawer  may  enforce  a  vendor's  lien  therefor. 

Bill  by  John  and  Abraham  Enisely  against  Timoih  j  Maxon 
and  Hannah  and  William  G.  Williams,  filed  in  Febroaiy,  1841^ 
showing  a  sale  of  certain  realty  by  complainants  to  Maxon  in 
18B8,  who  executed  his  bond  for  one  hundred  and  twenty-five 
dollars,  balance  of  purchase  money,  payable  October  1,  1839; 
and  complainants  at  the  request  of  Maxon  agreed,  by  a  title 
bond,  in  the  penalty  of  seven  hundred  and  fifty  dollars,  to  con- 
vey the  land  to  Hannah  Williams,  when  the  said  balance  was 
paid;  that  Maxon  took  possession  of  the  land,  and,  in  May, 
1839,  sold  it  to  William  G.  Williams,  who  holds  it  and  the  bond; 
that,  in  1840,  Maxon  gave  complainants  an  order  on  one  West 
for  the  balance  due,  and  they  agreed,  that  if  West  would  accept 
the  order  payable  in  September,  1842,  they  would  wait  until  that 
date  for  payment;  that  West,  on  the  presentation  of  such  order, 
refused  to  accept  it;  and  Maxon  refused  to  take  back  the  order, 
or  to  redeliver  to  complainants  the  bond  for  the  purchase  money. 
After  September,  1842,  and  after  the  defendants  had  answered, 
the  complainants  filed  a  supplemental  bill,  to  which  they  made 
West  a  party,  and  in  which  they  alleged,  that  the  monev  for 
which  Maxon  gave  the  order  on  West,  was  due  from  the  latter 
to  the  former  for  land  purchased;  that  Buch  order  was  in  equity 
a  transfer  of  so  much  purchase  money  due  by  West  to  Maxon. 
They  asked  that  the  accounts  between  West  and  Maxon  be  set- 
tled, and  that  the  land  sold  by  Maxon  to  West  be  sold  to  satisfy 
the  order  given  by  Maxon  on  West,  etc.     There  seemed  to  be 
no  substantial  controversy  between  the  parties  respecting  any 
material  fact.     The  lower  court  was  of  the  opinion  that  the  tak- 
ing of  the  order  from  Maxon  on  West,  payable  in  September, 
1842,  suspended  the  complainants'  cause  of  action  until  that 
date;  that  the  original  bill  was  therefore  prematurely  filed,  and 
that  both  it  and  the  supplemental  bill  must  be  dismissed.    There 
was  a  decree  of  dismissal  without  prejudice,  from  which  oom^ 
plainants  appealed. 
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Wmiam  A.  Edrriaon,  and  Lee,  for  the  appellants. 

By  Court,  Allen,  J.  The  court  is  of  opinion,  that  as  it  ap* 
pears  the  appellant  John  took  the  order  in  the  proceedings 
mentioned,  in  consideratimi  of  the  bond  for  the  purchase  monej 
then  due,  the  taking  of  such  order  did  not  extinguish  the  right 
to  hold  the  land  subject  to  the  payment  of  the  purchase  money, 
if  the  order  was  not  accepted;  and  that,  upon  the  failure  of 
West  to  accept  the  order,  the  appellants  had  an  immediate  right 
to  proceed  against  said  Mazon  for  the  amount  due.  The  court 
is  therefore  of  opinion,  that  the  said  circuit  court  erred  in  sus- 
taining the  demurrer  to  the  supplemental  bill,  and  in  dismissing 
the  said  supplemental  and  original  bills  with  costs.  Therefore 
it  is  adjudged,  ordered,  and  decreed,  that  the  said  decree  of  the 
circuit  court  be  reversed  and  annulled,  and  that  the  appellees 
pay  to  the  appellants  their  costs  by  them  expended  about  the 
prosecution  of  their  appeal  here.  And  this  court  proceeding  to 
render  such  decree  as  the  said  circuit  court  ought  to  haye  ren- 
dered, it  is  adjudged,  ordered,  and  decreed,  that  the  demurrer 
of  said  West  to  ilie  supplemental  bill  be  oTerruled,  and  that 
said  West  answer  over.  And  it  is  further  adjudged,  ordered, 
and  decreed,  that  the  said  T.  Maxon  pay  to  the  appellants  the 
sum  of  one  hundred  and  twenty-fiye  dollars,  with  interest  from 
the  first  of  October,  1889,  till  paid;  and  their  costs  in  said  cir- 
cuit court  expended. 

And  it  is  further  adjudged,  ordered,  and  decreed,  that  the  ap- 
pellants do  make  and  execute  a  deed  conyeying  the  land  in  the 
title  bond  mentioned  to  the  appellee,  Hannah  Williams,  with 
ooTcnants  of  warranty  according  to  the  provisions  of  said  title 
bond,  and  acknowledge  the  same  in  order  to  be  recorded,  and 
upon  filing  such  deed  so  executed  and  acknowledged,  amongst 
the  papers  of  the  cause,  unless  said  Timothy  Maxon,  or  some 
person  for  him,  shall  pay  said  debt,  interest,  and  costs,  herein 
decreed  against  him,  within  thirty  days  after  such  deed  shall 
have  been  so  filed,  that  then  the  sheriff  of  Harrison  county, 
who  is  hereby  appointed  a  commissioner  for  that  purpose,  after 
advertising  the  time  and  place  of  sale  for  four  weeks  succes- 
sively, etc.,  proceed  to  sell  said  land  at  six  and  twelve  months, 
taking  bonds  with  security,  and  retaining  a  lien  for  the  pay- 
ment of  the  purchase  money,  and  report,  etc.  And  leave  is 
reserved  to  the  appellants  to  proceed  against  said  West  in  the 
event  of  this  decree  proving  unavailing  in  whole  or  in  part. 

Yxndor'b  Lien  is  kot  Discoaboed  by  the  Death  of  the  vendor,  an<t 
the  ooDteqaent  tnowfer  of  the  debt  to  his  heir  or  devisee:  TIenum  v.  Bmam, 
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15  Am.  Dec.  C}5>I;  nor  ia  his  lien  affected  by  his  making  a  oonveyanoe  to  the 
vendeo  and  taking  a  note  or  bond,  with  personal  security  for  a  balance  of  the 
purchase  money  due:  Id.;  nor  is  it  waived  or  surrendered  by  an  acceptance 
of  a  check  upon  the  bank  for  the  purchase  money  which  was  never  presented 
or  paid,  but  subsequently  surrendered  and  canceled,  and  a  note  for  the 
amount,  antedated  to  the  same  date,  taken  in  its  stead:  Honort^a  Ez*r  v. 
Bakeicell,  43  Id.  147.  The  renewal  of  a  note,  given  for  the  purchase  money 
of  land,  does  not  waive  the  lien  therefor:  See  note  to  Hanore*€  £b^r  v.  Bakt- 
mil.  Id.  IBS. 
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MoWhibt's  Case.    Febguson'b  Gasel 

[3  Qbattav,  694.] 

BlFARATB  Venibb  Facias  FOB  SuMMONwo  JxTBOBS  ought  to  be  issaed  for 
each  of  several  persons  jointly  indicted,  and  not  a  single  venire/aeiaa  for 
all  such  persons. 

Whebb  Sevebal  Pebsons  Jointly  Indicted  Demand  and  abe  Allowed 
Sepabate  Trials,  a  joint  venire  /ados  previously  issued  should  b« 
quashed,  and  a  separate  venire  ordered  to  issue  for  each  prisoner. 

ImroLUNTABT  Manslauobteb  must  be  Prosbouted  as  a  misdemeanor. 

PBB80N  Indicted  fob  Murder  can  not  be  Convioted  of  Involuntabt 
Manslauohteb. 

Failure  in  Charge  to  a  Jubt,  to  Enumebate  Involuntabt  Man- 
slauohteb as  one  of  the  various  species  of  homicide,  is  not  error  when 
the  prisoner  is  on  trial  for  murder. 

MuBDEB  is  the  UNLAWFUL  KiLUNO  of  any  person  with  malioe  aforethought. 

Mauoe  is  Expbbss  OB  Implied. — It  is  Expbess  when  one  kills  another 
with  a  sedate,  deliberate  mind,  and  formed  design,  or  when  one,  upon 
sudden  provocation,  beats  another  in  a  cruel  and  unusual  manner^  and 
thereby  produces  death,  though  unintentionally. 

liAUOE  IS  Implied  in  Law  from  any  deliberate,  cruel  act,  committed  by 
one  person  against  another,  however  sudden. 

ICahblauohteb  IS  the  Unlawful  Killing  of  another,  without  malioe,  ex- 
press or  implied.  It  may  be  voluntary,  upon  a  sudden  heat,  or  involun- 
tary in  the  commission  of  some  unlawful  act. 

liAHBLAUOHTEB  DiFFEBS  FBOM  MuBDEB  In  this,  that  the  former  prooeeds 
from  a  sudden  heat  of  passion  and  the  latter  from  wickedness  of  heart. 
Malice  aforethought  is  the  grand  criterion  which  distingttishes  murder 
from  other  killings. 

AUf  Homicide  is  Pbesumed  to  be  Malicious,  and,  therefore,  to  coostitata 
murder.  The  defendant  must  rebut  this  presumptbn,  if  he  can,  by 
showing  circumstances  of  excuse,  justification,  or  alleviatioiL  What  are 
sooh  circnmstanoes,  stated  by  the  court. 
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Previous  Protogation,  howrvsr  GsnEVOUB,  will  not  alleviate  a  homidde, 
if  the  slayer  had  time  for  his  sudden  heat  to  oool,  and  apparently  acted 
with  deliberation  and  for  revenge. 
Knjjvo  WILL  BB  Attrxbuted  to  Malics  and  Bbvsnoe,  rather  than  to  hu- 
man frailty,  when,  from  any  circumstances,  it  appears  that  the  slayer 
had  reflected,  or  cooled,  before  giving  the  fatal  injury,  or  when,  in  legal 
presumption,  there  was  time  or  opportunity  for  cooling. 

Maucb  13  Inferred,  when  the  retaliation  inflicted  for  a  recent  provocation 
Is  outrageous,  either  in  its  manner  or  continuance,  and  beyond  all  pro- 
portion to  the  offense  given. 

Pbisoneb  Adjudged  to  be  Riohtly  Convicted  of  Murder,  where  the 
cause  of  provocation  was  the  whipping,  by  deceased,  of  the  prisoner'a 
son,  some  twenty-four  hours  before  the  fatal  affray,  and  when,  In  such 
afiay,  the  prisoner,  notwithstanding  the  contrite  apology  of  the  de- 
ceased, attacked  and  for  the  space  of  five  minutes  beat  him  with  his  fists 
and  stamped  him  with  his  feet,  disregarding  his  supplications  for  mercy. 

taAT  Chastisement,  and  not  Ejllino,  was  Intended,  will  not  reduce  a 
homicide  to  manslaughter,  where  the  manifest  design  was  to  do  great 
bodily  harm. 

That  EIillino  was  Produced  bt  the  Use  Only  of  the  Fists  and  Fbr 
does  not  reduce  the  offense  below  the  rank  of  murder,  when  such  use  was 
excessive,  cruel,  and  outrageous  in  nature,  manner,  and  continuance. 

Court  will  not  Revise  or  Control  the  Discretion  of  a  jury  in  fixing  th« 
duration  of  punishment. 

Court  will  not  Sit  Aside  a  Yerdiot,  in  Virginia,  in  a  prosecution  for 
murder,  because  the  juiy  decided  against  the  evidence,  or  without  evi- 
dence. 

Ihdiotment  of  MoWhirt,  Ferguson,  and  Powell  for  the  murder 
of  William  Martin.  They  demanded,  and  were  allowed,  separate 
trials.  It  appeared  at  the  trial  that  McWhirt's  son,  while  driv- 
ing along  the  highway  with  a  cart  and  horse,  was  met  by  a 
man,  who  asked  him  what  he  would  take  for  a  barrel  of  flour 
then  in  the  cart;  that  the  boy  refused  to  make  any  reply;  that 
the  man  then  tried,  without  success,  to  stop  the  cart  by  driving 
the  wheels  of  his  wagon  against  the  wheels  of  the  cart;  that  the 
man  and  boy  both  dismounted;  that  the  latter  ran,  and  was  pur- 
sued by  the  former,  and  struck  six  times  with  his  wagon-whip. 
The  boy  reached  home  about  dark,  and,  while  yet  crying,  told 
his  father  about  how  he  had  been  treated,  and  described  as  well 
as  he  could  the  man  who  had  been  guilty  of  it.  The  next  day, 
McWhirt,  Ferguson,  and  Powell  met  the  deceased,  when  a 
homicide  took  place,  as  stated  in  the  opinion  of  the  court.  Fer- 
guson was  present  during  the  affray,  and  incited  and  encouraged 
McWhirt  before  it  began  and  while  he  was  beating  the  deceased. 
Both  were  convicted  of  murder  in  the  second  degree,  and  the 
jury  fixed  McWhirt's  term  of  imprisonment  at  fifteen  years  and 
Ferguson's  at  twelve  years.     They  sued  out  a  writ  of  error. 
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Sidney  8.  Baxter,  aiiomey  general^  for  fhe  state. 
Mmoure,  for  the  prisoners. 

By  Oourt,  Lomaz,  J.  This  is  an  application  for  a  writ  of 
error  to  a  judgment  of  the  circuit  court  of  Spottsyl^ania,  over- 
ruling  a  motion  for  a  new  trial,  made  in  that  court  on  behalf  of 
the  prisoner,  who  had  been  convicted  of  murder  in  the  second 
degree;  and  whose  term  of  imprisonment  in  the  penitentiaij 
was  fixed  by  the  verdict  to  fifteen  years.  The  motion  was  made 
partly  because  of  certain  alleged  irregularities  in  the  proceed- 
ings of  the  circuit  court,  which,  as  is  alleged,  vaoated  the  find- 
ing of  the  juiy;  and  partly  upon  the  merils. 

The  prisoner  had  been  jointly  accused  with  a  certain  William 
H.  Ferguson  and  Franklin  Powell,  of  the  murder  of  William 
liartin,  on  the  tenth  of  April,  1846.  The  accused  had  all  of 
them  been  proceeded  against  jointly  in  the  examining  court; 
and  sent  on  for  further  trial  on  the  twentieth  of  April,  1846. 
A  writ  of  venire/acias  was,  thereupon,  issued  by  the  clerk  of  the 
county  court,  commanding  the  sheriff  of  Spottsylvania  to  cause 
to  come  before  the  judge  of  the  circuit  court,  on  the  first  day  of 
the  ensuing  term,  twenty-four  good  and  lawful  men,  etc.,  "  to 
recognize  on  their  oaths  whether  the  aforesaid  William  McWhirt, 
Franklin  Powell,  and  WHliam  H.  Ferguson,  be  guilty  of  the 
murder  aforesaid,  or  not."  At  the  ensuing  term  of  the  circuit 
court  of  Spottsylvania,  a  joint  indictment  was  found  against  the 
prisoners.  They  were,  thereupon,  arraigned,  and  upon  their 
motion,  the  court  ordered  that  the  prisoners  should  be  tried 
severally,  and  not  jointly:  and  the  first  exception  of  the  pris- 
oner stated  as  a  ground  of  error,  is  because  the  venire  faenaa 
which  was  issued  by  the  clerk  of  the  couniy  court  of  Spottsyl- 
vania,  and  executed  and  returned  by  the  sheriff  according  to 
law,  for  the  trial  of  the  prisoner  and  Franklin  Powell  and  Will- 
iam H.  Ferguson,  for  the  murder  aforesaid,  with  which  they 
were  jointly  charged,  was  quashed  by  order  of  the  court,  and  a 
new  venire  facias  was  awarded  for  the  trial  of  the  prisoner  for 
the  said  offense  during  the  same  term:  which  was  done  (as  the 
exception  alleges),  not  for  any  defect  in  the  first  venire  facias, 
execution,  or  return*  thereof,  nor  on  account  of  the  absence  of 
the  veniremen,  or  any  of  them,  but  merely  because  the  pris- 
oners elected  to  be  tried  severally;  and  because  of  the  change 
which  the  court  supposed  that  election  should  produce  upon 
the  proceedings.  It  appears  from  the  returns  made  upon  the 
venire/acias  issued  by  the  clerk  of  the  county  court,  and  that 
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issued  by  the  clerk  of  the  circuit  court,  for  the  trial  of  this 
prisoner,  that  twenty-three  of  the  men  returned  as  veniremen 
on  the  former,  were  returned  upon  the  latter.  There  was  a 
change  of  only  one  individual. 

The  statute  directing  the  proceedings  in  prosecutions  against 
free  persons,  as  in  force  prior  to  the  act  of  twenty-fourth  of 
February,  1846,  directed  that  "  when  the  justices  (the  examining 
court)  shall  have  determined  that  a  prisoner  ought  to  be  tried 
for  an  offense  in  the  superior  court  of  law,  the  clerk  of  the  court, 
where  such  examination  shall  be  had,  shall  issue  a  venire  facioB, 
to  be  directed  to  the  sheriff  or  sergeant,  commanding  him  to 
eause  twelve  good  and  lawful  men,  freeholders  of  his  county  or 
corporation,  of  the  neighborhood  of  the  place  where  the  fact 
shall  have  been  committed,  to  come  before  the  judge  of  the  su* 
perior  court,  at  the  time  the  witnesses  shall  be  bound  to  appear 
there;  which  writ  shall  be  executed,  etc.  And  the  freeholders 
summoned  by  virtue  thereof,  or  such  of  them  as  appear  and  be 
not  challenged,  together  with  so  many  other  good  and  lawful 
men  of  the  bystanders,  being  freeholders  within  this  common* 
wealth,  as  will  make  the  number  twelve;  or  if  the  whole  array 
be  challenged,  twelve  of  such  bystanders  shall  be  a.  lawful  jury 
for  the  trial  of  the  prisoner:"  1  Eev.  Code,  c.  169,  sec.  9. 

The  act  of  February  21,  1846,  enacts,  that  ''hereafter  in  all 
prosecutions  for  treason,  murder,  etc.,  the  venire  facias  shall 
command  the  sheriff,  etc.,  to  summon  twenty-four  good  and 
lawful  men,  etc.,  who  reside  remote  from  the  place  where  the 
offense  is  charged  to  have  been  committed,"  etc.  ''At  any  time 
before  arraignment  or  sentence,  when  required  of  the  sheriff, 
the  accused  shall  have  a  copy  of  the  panel  of  the  jurors  sum- 
moned for  his  trial.  If  any  of  the  jurors  summoned  as  afore- 
said shall  fail  to  attend,  or  be  challenged  for  cause;  or  if  the 
whole  array  shall  be  challenged,  the  court,  before  which  the 
trial  is  to  be  had,  shall  cause  other  jurors  to  be  summoned  from 
the  body  of  the  county,  until  a  panel  of  twenty-four  qualified 
jurors,  free  from  exception,  be  completed:  and  the  juiy  for  the 
trial  of  the  offense  shall  be  composed  of  any  twelve  of  the  num- 
ber, to  be  selected  by  lot:  provided,  that  before  the  jury  shall 
be  selected,  the  accused  shall  be  privileged  to  strike  from  the 
panel  the  names  of  not  exceeding  eight  of  the  jurors  entered 
thereon :  but  he  shall  not  be  admitted  to  any  further  peremptory 
ishallenge." 

It  is  obvious,  when  the  prosecution  is  against  three  prisoners 
charged  with  the  same  felony,  that  it  is  altogether  impracticable, 
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ander  the  jury  law  of  the  last  session  of  assembly,  to  try  them 
jointly,  unless  concessions  are  made  by  them  upon  the  record 
of  the  circuit  court,  after  the  indictment  and  their  arraignment, 
that  they  will  unite  in  their  peremptory  challenges  which  the 
law  allows  them ,  as  to  the  eight  members  of  the  venire.  Such  con- 
cessions can  not  be  anticipated  before  they  are  made;  nor  that 
the  case  may,  by  arrangement  between  the  commonwealth's  at- 
torney and  the  prisoners  after  indictment,  be  placed  in  a  con- 
dition to  be  tried  against  all  the  prisoners  jointly.  It  was  there- 
fore the  duty  of  the  clerk  of  the  examining  court  in  the  first  in- 
stance, to  have  issued  three  writs  of  venire  for  the  several  trials; 
instead  of  awarding  a  joint  writ  for  the  trial  of  all  the  prisoners 
together:  such  joint  trial  not  being  the  trial  which  in  the  reg- 
ular course  of  proceedings  would  be  expected;  as  it  would  put 
it  in  the  power  of  the  prisoners,  by  the  exercise,  severally,  of 
their  peremptory  challenges  of  eight  of  the  veniremen  (inde- 
pendent of  challenges  for  cause),  to  set  aside  every  panel  of 
twenty-four  qualified  jurors  that  could  be  returned.  If  we  ex- 
amine particularly  the  provisions  of  the  general  statute  of  1819, 
regulating  criminal  proceedings  against  free  persons,  and  of  the 
amendment  of  1846,  we  will  discover  that  the  legislature  has  not 
expressly  declared,  if  there  be  several  parties  jointly  charged  be- 
fore the  examining  court  and  sent  on  for  further  trial,  that  the 
clerk  of  that  court  shall  issue  a  joint  venire;  nor  has  it  expressly 
declared  that  he  shall  issue  a  venire  for  each  prisoner.  A  direction, 
thus  doubtful  in  its  terms,  can  not  be  fairly  construed  to  repeal 
any  provision  of  the  common  law  upon  the  subject;  or  to  take 
away  the  power,  which  the  justices  of  any  court  whatsoever  are  said 
by  the  common  law  writers  to  have,  when  persons  are  indicted 
together,  of  issuing  either  one  venire  for  the  trial  of  them  all  to- 
gether, or  a  venire  for  the  trial  of  each  of  them  respectively,  ac- 
cording to  the  discretion  of  the  justices:  1  Chit.  Cr.  L.  509. 
Nor  can  it  be  fairly  construed,  so  that  that  discretion  of  the  court, 
according  to  the  expediency  or  necessity  of  the  case  after  indict- 
ment, arraignment,  pleadings,  and  issues,  should  be  forestalled 
by  a  mere  ministerial  act  of  the  clerk  of  the  examining  court; 
whose  judgment  is  little  more  than  a  solemn  form  of  commitment 
for  trial.  The  contemplation  of  the  legislature  seems  rather  to 
have  regarded  the  accused  as  a  single  individual;  and  to  have 
made  no  discrimination  where  more  than  one  person  was  accused 
jointly  for  the  same  ofifense.  So,  that,  looking  to  that  which 
has  been  expressed  by  the  legislature,  or  that  as  to  which  it  has 
been  silent,  it  can  not  be  pronounced,  that  there  would  be  any 
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trregularitj  in  still  awarding  several  writs  of  venire  faciaa,  in 
cases  where  the  common  law  practice  would  have  required  them 
to  be  several. 

But  when  the  prisoners,  upon  their  own  motions,  obtained  a 
severance  of  their  trials,  surely  there  could  be  no  ground  left 
for  any  of  them  to  complain,  that  the  venire  that  had  been  is- 
sued for  the  purpose  of  tiying  them  all  jointly,  should  be 
quashed,  when,  at  their  own  instance,  that  purpose  had  been 
frustrated.  Nor  was  there  any  ground  left  them  to  complain, 
that,  in  the  place  of  the  writ  which  had  been  quashed,  other 
writs  of  venire  should  be  awarded,  adapted  to  the  several 
trials  that  they  themselves  had  prayed  for.  The  prayer  for  sev- 
eral trials  would  seem  to  embrace  in  it  an  entire  severalty  of  all 
the  proceedings;  making  the  indictment  several,  the  pleadings 
several,  and  the  jury  process  and  whatever  was  incidental  or  con- 
comitant to  the  trial  of  each ,  several.  The  pretension ,  if  admitted, 
that  the  same  jury  which  had  been  originally  summoned  for  the 
joint  trial  of  all  the  prisoners,  should  continue  to  constitute  the 
panel  of  veniremen  for  each  successive  trial,  would  only  tend  to 
produce  the  delay  of  waiting  in  the  subsequent  trials,  till  the 
jurors  were  discharged  from  the  first;  or  of  issuing  at  some  sub- 
sequent period  of  the  term,  a  venire,  in  order  to  obtain  jurors 
who  had  formed  no  preconceived  opinions  of  the  guilt  or  inno- 
cence of  the  accused;  or  tend  to  prevent  fair  and  impartial  trials 
of  the  prisoners  who  were  subsequently  tried,  by  having  on  their 
panels  the  same  jurors  who  had  been  serving  or  attending  on 
the  previous  trials;  if  such  a  thing  at  this  day  could  be  at  all 
allowed. 

In  order  to  avoid  the  inconveniences  of  several  challenges, 
exhausting  the  whole  panel  of  a  joint  venire;  and  in  order  to 
avoid  any  possible  delay,  and  in  order  to  secure  fair  and  impar- 
tial trials,  it  seems  indispensable,  that  the  recommendation  of 
Lord  Hale,  under  the  English  practice,  should  have  been 
adopted,  of  making  several  writs  of  venire  facias  at  once:  2  Hale, 
263;  1  Chit.  Cr.  L.  509, 610.  And  when  such  writs  were  issued, 
then,  according  to  their  broad  commandment,  in  the  forms  pre- 
scribed, they  were  the  sherifTs  warrants,  not  for  summoning 
exclusively  the  original  veniremen,  but  for  summoning  whom- 
soever he  might  think  most  fit  to  perform,  in  the  fairest  and 
most  impartial  manner,  the  duty  of  passing  between  the  com- 
monwealth and  the  prisoners,  respectively.  The  court  is  there- 
fore unanimously  of  opinion,  that  there  is  no  ground  for  setting 
aside  the  verdict  in  question,  because  the  original  venire  facioi 


202  McWhikt's  Cask.  [Virginiit 

was  quashed  by  the  circuit  court,  and  several  writs  of  ven%r€ 
facias  awarded  by  it  anew. 

The  second  ground  upon  which  the  verdict  is  sought  to  be 
vacated  and  a  new  trial  is  asked  for,  is,  because  the  clerk  in 
charging  the  jury,  did  not  charge  them  with  involuntary  man- 
slaughter, as  one  of  the  crimes  of  homicide.  The  form  in  which 
the  jury  were  charged  by  the  clerk,  in  the  present  case,  is  the 
form  which  has  been  practiced  in  trials  for  homicide  throughout 
the  commonwealth  for  half  a  century;  ever  since  the  adoption 
of  the  penitentiary  system.  This  court  can  feel  no  inclination, 
after  the  sanction  of  such  long  continued  and  universal  practice, 
to  set  aside  a  verdict  at  this  day,  because  of  the  alleged  irregu- 
larity of  this  clerical  omission.  The  omission  of  involuntary 
manslaughter  in  the  form  of  the  charge,  has,  doubtless,  arisen 
from  the  construction  put  upon  the  ninth  section  of  chapter  171, 
1  E.  Code,  p.  618,  that  the  crime  of  involuntaiy  manslaughter 
has,  by  that  section,  been  reduced  from  felony  to  misdemeanor. 
This  was  the  construction  put  upon  it  by  Judge  Tucker,  soon 
after  the  passage  of  the  law:  See  4  Tuck.  Com.  192,  193.'  This 
clause  of  our  statute  was  transcribed  from  the  statute  of  Penn- 
sylvania; and  it  has  there  been  decided,  that  involuntary  man- 
slaughter must  be  prosecuted  and  punished  only  as  a  misde- 
meanor; and  that  one,  who  is  indicted  for  murder,  can  not  be 
convicted  of  involuntary  manslaughter:  because  of  the  well- 
settled  principle  that  one  can  not  be  convicted  of  a  misdemeanor 
on  an  indictment  for  murder.  The  evidence  disclosing  a  case 
of  involuntaiy  manslaughter,  the  defendant  ought  to  be  ac- 
quitted; but  may  afterwards  be  indicted  for  a  misdemeanor: 
Commonwealth  v.  Oable,  7  Serg.  &  B.  423.  The  court  is  unan- 
imously of  opinion,  therefore,  that  this  second  ground  of  objeo- 
tion  to  the  verdict  of  the  jury  must  be  overruled. 

The  third  exception  (which  is  the  first  upon  the  merits),  to 
the  judgment  of  the  circuit  court  overruling  the  motion  for  a 
new  trial,  is,  that  the  verdict  was  contrary  to  law  and  evidence; 
and  this  presents  for  consideration,  whether  the  homicide  in 
question  was  murder  or  manslaughter.  Murder  is  the  unlawful 
killing  of  any  person  with  malice  aforethought:  and  malice  is 
either  express;  as  where  one  person  kills  another  with  a  sedate, 
deliberate  mind,  and  formed  design;  such  formed  design  being 
evidenced  by  external  circumstances,  discovering  the  inward 
intention;  as  by  lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  schemes:  4  Bl.  Com.  198.  And  so, 
where,  upon  a  sudden  provocation,  one  beats  another  in  a  crael 
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and  unusual  manner,  so  that  he  dies,  though  he  did  not  intend 
his  death,  yet  he  is  guilty  of  murder  by  express  malice:  that  is^ 
by  an  express  evil  design,  the  genuine  sense  of  malUia :  Id.  199. 
Or  malice  is  implied  by  law  from  any  deliberate,  cruel  act,  com- 
mitted by  one  person  against  another,  however  sudden:  as 
where  a  man  kills  another  suddenly,  without  any,  or  without  a 
considerable  provocation,  the  law  implies  malice:  for  no  person, 
unless  of  abandoned  heart,  would  be  guilty  of  such  an  act  upon 
ft  slight,  or  no  apparent  cause:  1  Buss.  Cr.  L.  421,  422;  4  Bl. 
Com.  200,  201. 

Manslaughter  is  the  unlawful  killing  of  another,  without 
malice  either  express  or  implied;  which  may  be,  either  volun- 
tarily, upon  a  sudden  heat,  or  involuntarily  in  the  commission 
of  some  unlawful  act,  4  Bl.  Com.  191.  The  difference  between 
the  crimes  of  murder  and  manslaughter,  consists  in  this,  that 
manslaughter  (where  voluntary')  arises  from  the  sudden  heat  of 
the  passions,  murder  from  the  wickedness  of  the  heart.  Malice 
aforethought  is  the  grand  criterion  which  distinguishes  murder 
from  other  killings:  Id.  198.  All  homicide,  is  in  presumption 
of  law,  malicious;  and  of  course  amounts  to  murder,  unless 
justified,  excused,  or  alleviated;  and  it  is  incumbent  upon  the 
prisoner  to  make  out,  to  the  satisfaction  of  the  court  and  jury, 
the  circumstances  of  justification,  excuse,  and  alleviation:  Id. 
201;  Pennsylvania  v.  Honeyman,  Add.  148;  Pennsylvania  v. 
Belly  Id.  162  [1  Am.  Dec.  298];  Pennsylvania  y.  McFall,  Id.  257; 
Pennsylvania  v.  LeioiSy  Id.  282.  This  presumption  of  malice, 
which  makes  the  homicide  to  be  murder,  may  be  repelled  by 
the  accused,  where  the  act,  though  intentional  of  death,  or  great 
bodily  harm,  was  not  the  result  of  a  cool,  deliberate  judgment, 
and  previous  malignity  of  heart;  but  is  imputable  to  human  in- 
firmity alone,  when  death  ensues  from  sudden  transport  of 
passion  or  heat  of  blood,  if  upon  reasonable  provocation,  and 
without  malice:  for  on  such  proofs,  the  homicide  will  be  man- 
slaughter: 1  East's  Cr.  L.  232.  Nevertheless,  whilst  the  law 
makes  allowances  for  the  provocation,  if  reasonable,  yet  if  the 
provocation  be  not  such,  or  if  the  blood  has  had  reasonable 
time  or  opportunity  to  cool,  or  if  there  be  evidence  of  express 
malice,  it  will  be  murder:  Fost.  Cr.  L.  296. 

In  no  instance,  it  has  been  observed,  can  the  party  killing 
alleviate  his  case  by  referring  to  a  previous  provocation, 
if  it  appear  by  any  means  that  he  acted  upon  express  mal- 
ice: 1  East's  Cr.  L.  232.  In  the  case  of  the  most  grievous 
provocation  to  which  a  man  can  be  exposed,  that  of  finding  an- 
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other  in  the  act  of  adultery  with  the  wife  of  the  slayer,  though 
it  would  be  but  manslaughter  if  he  should  kill  the  adulterer  in 
the  first  transport  of  passion,  yet  if  he  kill  him  deliberately 
and  upon  revenge,  after  the  fact  and  sufficient  cooling  time,  it 
would  undoubtedly  be  murder:  Id.  234,  251;  Fost.  Cr.  L.  296. 
For  let  it  be  observed  (says  Foster),  that  in  all  possible  cases, 
deliberate  homicide,  upon  a  principle  of  revenge,  is  murder. 
No  man,  under  the  protection  of  the  law,  is  to  be  the  avenger 
of  his  own  wrongs.     If  they  be  of  a  nature  for  which  the  laws 
of  society  will  give  him  an  adequate  remedy,  thither  he  ought 
to  resort:  but  be  they  of  what  nature  soever,  he  ought  to  bear 
his  lot  with  patience,  and  remember  that  vengeance  belongs  to 
the  Most  High.    And,  with  respect  to  the  interval  of  time  which 
shall  be  allowed  for  passion  to  subside,  it  has  been  observed, 
that  it  is  much  more  easy  to  lay  down  rules  for  determining 
what  cases  are  without  the  limits,  than  how  far  exactly  those 
limits  extend:  1  East's  Cr.  L.  251.     In  cases  of  this  kind,  the  im- 
mediate object  of  inquiry  is,  whether  the  suspension  of  reason, 
arising  from  sudden  passion,  continued  from  the  time  of  provo- 
cation received  to  the  very  instant  of  the  mortal  stroke  given :  for 
if  from  any  circumstances  whatever,  it  appear,  that  the  party 
reflected,  deliberated,  or  cooled  any  time  before  the  fatal  stroke 
given;  or  if  in  legal  presumption,  there  was  time  or  opportunity 
for  cooling,  the  killing  will  amount  to  murder;  as  being  at- 
tributable to  malice  and  revenge,  rather  than  to  human  frailty: 
Bex  V.  Oneby,  2  Ld.  Kaym.  1489;  1  Buss.  Cr.  L.  442, 443;  Begina 
V.  Fisher ,  34  Eng.  Com.  L.  345.     Again,  the  law,  in  connection 
with  the  provocation,  will  take  into  consideration  also  the  na- 
ture, the  manner,  the  means  of  the  retaliation  for  the  provocation 
which  has  been  given:  1  East's  Cr.  L.  234.    And  in  this  conneo- 
tion,  if  the  punishment  inflicted  for  a  slight  transgression  of 
any  sort  is  outrageous  in  its  nature,  either  in  the  manner  or  con- 
tinuance of  it,  and  beyond  all  proportion  to  the  offense,  it  is 
rather  to  be  considered  as  the  effect  of  a  brutal,  diabolical 
malignity,  than  of  human  frailty.     It  is  one  of  the  true  symp- 
toms of  what  the  law  denominates  malice;  and  therefore,  the 
crime  will  amount  to  murder,  notwithstanding  such  provoca- 
tion.    Barbarity,  Lord  Holt  has  said,  will  often  make  malice. 

The  foregoing  principles  seem  decisive  of  the  character  of  the 
homicide  in  question;  and  plainly  to  rank  it  in  the  class  of  mur- 
der, and  not  of  manslaughter.  The  alleged  provocation  is,  that 
the  deceased  had  whipped  the  prisoner's  son,  traveling,  inof- 
fensively, in  his  father's  business,  upon  the  turnpike  road.    The 
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Coie  o/Bowley,  variouBly  stated,  Id  12  Eep.  87;  1  Hale,  P.  C. 
453;  Fost.  294;  sub  rum.  JRoyley's  Case,  Cro.  Jac.  296;  Godb. 
182;  see  1  East's  Cr.  L.  237,  238,  is  strong  to  show,  that  the 
provocation  of  a  father  for  violence  done  to  his  son  will  be  suf- 
ficient to  repel  the  presumption  of  malice,  if  the  father,  in  the 
first  impulse  of  feelings  immediately  on  hearing  of  the  injury, 
should  kill  the  person  who  had  beaten  the  son:  provided,  how- 
ever, that  the  retaliation  was  not  accompanied  with  brutal  vio« 
lence;  and  an  intent  was  manifested  to  inflict  moderate  chastise- 
ment upon  the  offender. 

In  the  case  under  consideration,  the  alleged  cause  of  provoca* 
tion,  the  whipping  of  the  prisoner's  son,  took  place  the  evening 
before;  some  twenty-four  hours  before  the  fatal  beating  of  the 
deceased  by  the  prisoner.     Information  of  this  whipping  was 
communicated  soon  after  it  happened,  by  the  son  to  the  father, 
about  sui^down  or  dusk  of  the  same  day.     This  information  the 
prisoner  received,  as  it  seems,  without  manifesting  any  violent 
transports  of  pttssion,  the  **  furor  brevis"  which  is  spoken  of  in 
the  books.     The  prisoner  slept  a  night  upon  this  provocation. 
He  next  morning  resumed  his  work  about  getting  timber  for 
building  Magee's  house.    He  discoursed  about  his  son's  injuries, 
expressing  his  desire  to  have  '^  recompense."     Having  finished 
his  labors  for  the  day,  he  was  returning  home  in  the  evening,  in 
company  with  Magee,  Ferguson,  Powell,  and  Bowling.     When 
on  his  way  out  of  the  woods,  where  he  had  been  working,  he 
reached  the  turnpike  road,  the  deceased  was  seen  approaching, 
driving  his  wagon  along  the  same  road;  and  he  was  pointed  out 
to  the  prisoner  as  the  person  who  had  whipped  his  son.     There 
seems,  then,  to  have  been  some  deliberation  between  the  pris- 
oner and  others  of  his  pariy,  about  sending  for  the  son.     The 
prisoner,  leaving  at  that  time  the  deceased  behind  him,  pro- 
ceeded with  Ferguson  to  the  prisoner's  house,  which  was  a  half 
mile  further  up  the  road;  and  situated  on  a  hill,  which  they  had 
to  ascend.    The  deceased  followed  on,  driving  his  wagon,  and 
stopped  at  a  branch,  with  the  other  wagons  in  company,  to  wa- 
ter his  team.    He  then  drove  along  up  the  hill,  preceded  by 
Powell's  wagon,  which  was  driven  by  Magee;  and  when  he  ar- 
rived opposite  the  prisoner's  house,  Powell  stopped  his  own 
wagon,  and  that  also  which  was  driven  by  the  deceased;  or 
rather  by  the  brother  of  the  deceased;  for  the  deceased  was 
walking  by  the  side  of  the  wagon.     The  son,  as  it  seems,  not 
being  at  home,  his  presence  for  the  purpose  of  identifying  the 
deceased  as  the  person  who  had  whipped  him,  was  dispensed 
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with;  and  Powell,  thereupon,  proceeded  to  make  the  investiga" 
tion  by  which  this  identity  could  be  ascertained.  Having  asked 
the  deceased  if  he  was  the  person  who  had  whipped  the  boy,  he 
was  answered  by  a  faint  denial,  and  contrite  apology.  When  it 
had  been  ascertained,  at  least  to  the  satisfaction  of  the  prisoners, 
that  the  deceased  was  the  person,  this  prisoner  was  prompted 
by  Ferguson  to  **  give  it  to  him."  Thereupon,  this  prisoner  ad- 
vanced up  to  the  deceased,  challenging  him  to  a  fight,  and  threat- 
ening him  with  a  whipping  anyhow.  He  attacked  him  with  his 
fists,  and  knocked  him  to  the  ground.  In  that  condition,  he 
continued,  for  a  space  as  it  would  seem  of  five  minutes,  to  beat 
with  his  fists  and  stamp  with  his  feet,  the  prostrate,  unresisting 
supplicant,  begging  his  assailant  to  desist,  and  invoking  the  Lord. 
He  broke  the  nose,  and  infiicted  on  the  face,  the  neck,  the  head, 
the  chest,  the  belly,  and  even  the  privates  of  the  deceased,  inju- 
ries and  bruises,  exhibiting  the  marks  of  the  most  outrageous 
violence.  At  the  call  of  some  of  the  party  present  to  stop,  the 
prisoner  then  desisted  from  further  violence :  but  threatened  to 
renew  the  attack,  when  the  deceased  complained  that  hjB  had 
been  beaten  for  nothing.  That  night  the  deceased  died  in  con- 
sequence of  the  injuries  received  by  him  from  this  beating. 

Admitting  the  full  force  of  the  provocation  given  to  the  father 
by  the  beating  of  his  son,  had  there  been  no  cooling-time  dur- 
ing the  repose  of  the  night?  Was  there  no  opportunity  during 
the  labors  and  occupations  of  the  following  day,  for  reason  to 
resume  her  sway  in  allaying  his  paternal  resentment?  If  the 
law  could  protract  its  indulgence  for  the  frailties  of  human 
temper,  notwithstanding  these  intervening  opportunities  of 
cooling,  it  would  seem  impossible  to  say  when  that  state  of  the 
feelings,  amounting  to  revenge  or  other  malevolence,  which  is 
indicative  of  express  malice,  shall  begin.  If  the  provocation  in 
the  first  impulse  of  feeling  in  detecting  an  adulterer  with  the 
slayer's  wife,  will  repel  the  presumption  of  malice,  that  provo- 
cation becomes  itself  express  malice  and  forethought,  if  the 
first  impulse  of  feeling  has  had  time  and  opportunity  to  sub- 
side: Fost.  296:  1  East's  P.  C.  234-251.  If,  however,  in  this 
case,  we  are  to  date  the  provocation,  as  the  counsel  insisted, 
not  from  the  whipping  of  the  son  and  the  time  that  whipping 
came  to  the  knowledge  of  the  father,  but  even  from  the  time 
that  the  deceased  first  came  in  view  of  the  prisoner,  it  does  not 
appear  that  he  was  kindled  at  the  sight  of  the  deceased,  into 
any  extraordinaiy  manifestation  of  passion.  If  any  great  ex- 
citement had  infiamed  him,  was  there  not  ample  cooling  time 
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allowed  him,  during  his  walk  of  half  a  mile,  tardily  ascend- 
ing a  hill  for  a  considerable  portion  of  the  distance,  and 
whilst  the  deceased  was  watering  his  team  at  the  branch? 
We  need  not  advert,  moreover,  to  the  circumstances  of  delib- 
eration, if  not  of  contrivance,  which  gathered  around  the  clos- 
ing scene  of  these  transactions. 

It  was  strongly  contended,  that  chastisement,  and  not  death, 
of  the  deceased,  was  clearly  intended.  Malice  aforethought  may 
consist  in  the  intention  to  do  great  bodily  harm,  as  well  as  to 
kill :  and  whether  the  intention  be  the  one  or  the  other,  and 
death  happen,  the  law  will  not  surrender  its  general  presump- 
tion, that  the  homicide  is  murder.  No  one  can  review  these 
transactions  without  seeing  most  clearly  that  great  bodily  harm 
at  least  was  intended  to  be  perpetrated  upon  the  deceased. 
Much  stress  was  also  laid  upon  the  circumstance,  that  the  pris- 
oner might  have  resorted  to  deadly  weapons,  which  were  at 
hand,  if  he  had  designed  any  fatal  injury  to  the  deceased;  and 
that,  instead  of  employing  these,  he  had  only  availed  himself  of 
the  weapons  which  nature  had  furnished  him  with.  And  it  was 
moreover  insisted,  that  no  case  had  been  found  deciding  the 
homicide  to  be  murder,  when,  under  such  circumstances,  the 
fatal  attack  had  been  made  only  with  the  fists,  and  the  death  of 
the  party  beaten  was  not  immediately  produced  under  the  inflic- 
tion of  the  violence;  but  followed  some  time  afterwards.  The 
fists  may  not,  indeed,  be  regarded  generally  as  a  deadly  weapon; 
but  they  become  most  deadly,  by  blows  often  repeated,  long 
continued,  and  applied  to  vital  and  delicate  parts  of  the  body  of 
a  defenoeless,  unresisting  man  on  the  ground.  And  if  to  the 
injury  they  are  capable  of  producing,  when  wielded  by  a  strong 
man,  you  add  all  the  accompanying  injuries  which  the  more 
powerful  agency  of  stamping  the  party  on  the  ground  may  in- 
flict, there  might  be  strong  ground  to  infer  the  intention,  not 
merely  to  cause  great  bodily  harm,  but  even  death  itself.  With- 
out dwelling  particularly  upon  the  circumstances,  and  the  de- 
gree of  the  violence  under  which  the  deceased  suffered,  it  can 
not  be  regarded  otherwise  than  as  excessive,  cruel,  greatly  ex- 
ceeding the  widest  boundaries  of  mere  chastisement,  outrageous 
in  its  nature,  as  well  in  the  manner  as  the  continuance  of  it,  and 
beyond  all  provocation  to  the  offense  And  we  may  apply  to  it, 
with  great  propriety,  the  saying  quoted  above  of  Lord  Holt, 
''that  barbarity  will  often  make  malice."  We  can  not  say, 
therefore,  that  the  circumstance,  that  there  was  no  use  of  any 
.extraneous  weapons,  repels,  in  this  case,  the  legal  presumption 
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of  malice,  or  the  legal  presumption  that  this  homicide  was  mur- 
der. We  are  not  warranted  to  pronounce  such  a  judgment  in 
the  face  of  a  statute  which  makes  ''willful,  malicious,  and  ex* 
cessive  beating,"  by  whatever  mode  of  beating,  one  of  the 
enumerated  modes  of  perpetrating  murder  in  the  first  degree: 
and,  therefore,  this  court  is  unanimous  that  the  homicide  in 
question  was  murder,  and  not  manslaughter.  Moreover,  the 
jury,  who  have  convicted  the  prisoner,  were  the  proper  tribunal 
to  weigh  the  facts  and  circumstances,  as  well  as  the  testimony 
in  the  case.  And  in  conformity  with  the  principles  in  regard  to 
granting  new  trials,  settled  in  McCune  v.  Commonwealth,  2  Bob. 
(Va.)  771,  and  EiU  v.  CommonweaUh^  2  Gratt.  694,  this  court 
can  not,  even  if  this  court  had  differed  from  the  finding  of  the 
jury,  undertake  to  set  the  verdict  aside,  because  the  jury  de- 
cided against  the  evidence  or  without  evidence. 

The  fourth  ground  of  exception  taken  by  the  prisoner  (which 
is  the  second  upon  ^e  merits),  is  that  the  punishment  found  by 
the  jury  is  excessive.    No  question  has  been  raised  by  the  coun* 
sel  as  to  the  degree  of  the  murder  which  the  prisoner  has  per- 
petrated.    Nor  does  the  court  consider  that  as  a  question  pro- 
pounded in  this  case  for  their  adjudication.    It  is  to  be  distinctly 
understood,  that  no  opinion  whatever  as  to  the  degree  of  the 
murder,  is  to  be  supposed  as  intimated  in  the  present  judgment. 
The  degree  of  punishment,  in  prosecutions  like  the  present,  the 
legislature  has  thought  proper  to  intrust  to  the  juiy,  as  a  pecul- 
iar province  belonging  to  them,  and  not  to  the  court.    At  the 
same  time  the  legislature  has  affixed  limitations  upon  the  exer- 
cise of  their  powers,  when  it  prescribed  the  minimuTn  and  the 
maximum  o?  penitentiaiy  confinement,  as  the  punishment  for  the 
several  felonies.     The  exercise  of  a  power  by  the  courts  to  con- 
trol or  disturb  the  verdict  of  jurors,  as  to  the  duration  of  th<) 
penitentiary  confinement,  would  be  one  of  great  responsibility, 
and  which  this  court  can  never  be  disposed  to  usurp.    Whatever 
may  be  the  power  of  the  courts  in  this  respect,  is  a  matter  which 
this  judgment  will  leave  wholly  undecided.    It  is  sufficient  that 
in  the  unanimous  opinion  of  this  court,  this  case  can  justify  no 
interposition  of  the  court  on  the  ground  that  the  punishment 
found  by  the  jury  has  been  excessive. 

The  foregoing  are  all  the  grounds  upon  which  the  prisoner, 
McWhirt,  has  asked  for  a  new  trial.  These  grounds  having 
been  unanimously  overruled  as  to  him,  are  also  unanimously 
overruled  as  to  Ferguson,  whose  case  in  the  foregoing^  partic- 
vlars,  the  court  regards  as  substantially  the  same  in  point  of 
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guilt  with  that  of  McWhirt,  with  no  other  real  discrimination 
than  that  of  principal  in  the  first  and  second  degree  in  the  same 
felony.  But  thiere  is  another  ground  on  which  Ferguson  founds 
his  application  for  a  new  trial,  peculiar  to  himself:  and  this 
ground  is  the  refusal  of  the  circuit  court  to  grant  to  this  pris- 
oner a  continuance  of  his  trial  to  the  next  term. 

McWhirt  had  been  tried  on  Saturday  the  ninth  of  May;  and 
Ferguson,  when  set  to  the  bar  on  the  succeeding  Tuesday  morn- 
ing the  twelfth,  moved  for  a  continuance,  which  was  grounded 
upon  the  affidavits  of  the  prisoner  and  his  counsel,  as  to  the  ab- 
sence of  Edward  A.  Kenedy  and  Livingston  Kenedy,  material 
witnesses,  who  had  been  duly  summoned  to  the  court  to  testify 
in  the  prisoner's  behalf.  The  depositions  of  these  two  witnesses, 
as  taken  at  the  examining  court,  had  been  read  at  the  previous 
trial  of  McWhirt  by  consent;  and  the  object  of  their  testimony 
was  to  show  that  the  deceased  was  subject  to  fits,  and  that  the 
deceased  might  have  died  in  consequence  of  fits,  which  would 
produce  in  the  interior  parts  of  the  head,  appearances  similar  to 
those  which  had  been  ascribed  to  the  violence  of  the  beating  he 
had  received  from  McWhirt.  The  testimony  of  these  witnesses 
had,  to  the  fullest  satisfaction  of  the  judge  of  the  circuit  court, 
been  utterly  discredited  by  a  great  number  of  witnesses,  who 
proved  that  they  were  entirely  unworthy  of  belief.  The  com- 
monwealth's attorney  proffered  that  the  same  depositions  might 
again  be  read  on  Ferguson's  trial,  liable  to  be  discredited  in  the 
same  manner  as  in  McWhirt's  trial.  But  the  prisoner,  by  his 
counsel,  and  in  his  affidavit,  insisted  that  he  could  not  safely  go 
to  trial  without  having  the  Kenedys  personally  present  at  the 
trial;  and  that  he  wished  to  have  an  opportunity  of  obtaining 
testimony  to  sustain  the  credit  of  said  witnesses;  and  confirm 
the  facts  to  which  they  would  testify;  which  testimony  would  be 
important  and  material  to  the  defense:  the  prisoner  having  now 
been  informed  that  their  credit  would  be  assailed.  It  was  in 
proof,  that  one  of  the  witnesses  resided  in  the  county  of  Orange, 
about  twenty  miles  from  Spottsylvania  court-house,  and  that  the 
other  had  lately  removed  to  Fredericksburg,  about  twelve  miles 
from  the  same  court-house.  The  circuit  court,  in  overruling  the 
said  motion  for  a  contin'oarce,  till  the  next  term,  intimated  its 
willingness  to  postpone  the  trial  to  a  future  day  of  the  then 
term;  and  suggested  Friday  following  as  the  period  of  postpone- 
ment (it  being  at  the  time  the  motion  for  continuance  was  made 
about  midday  of  Tuesday);  and  also  intimated  that,  if  moved 
for  in  behalf  of  the  prisoners,  attachments  should  forthwith  be 
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issued  and  dispatched  bj  order  of  the  court,  to  haye  the  said 
Kenedys  before  the  court  in  time  for  trial  on  Friday,  if  the  trial 
should  be  postponed  to  that  day. 

The  counsel  for  the  prisoner,  nevertheless,  insisted  upon  the 
continuance  to  the  next  term,  unless  a  more  distant  day  of  the 
then  term  should  be  fixed  upon  as  the  day  of  postponement  be- 
yond Friday;  which  last  mentioned  day,  it  appeared  to  the 
satisfaction  of  the  circuit  court,  as  stated  by  it  in  the  bill  of  ex* 
ceptions,  would  allow  full  time  in  the  interval,  to  the  prisoner 
to  enforce  by  the  process  of  the  court,  or  otherwise,  the  at- 
tendance of  the  said  Kenedys;  and  might  also  afford  to  the 
prisoner  an  opportunity,  if  he  or  his  counsel  should  think 
proper,  to  summon  other  additional  evidence  in  his  behalf. 
The  motion  for  continuance,  notwithstanding  these  intimations^ 
being  still  insisted  on,  was  overruled  by  the  court. 

This  court,  without  adverting  to  the  consideration,  how  far 
the  motion  to  put  off  the  trial  on  account  of  the  absence  of  wit- 
nesses, in  this  case,  was  on  account  of  the  absence  of  witneesea 
as  to  character,  1  Chit.  Cr.  L.  492,  is  unanimously  of  opinion, 
that  the  motion  was  properly  overruled;  and  that  the  court 
tendei^ed  to  the  prisoner,  in  the  intimations  which  it  gave,  all 
tlie  indulgence  that  the  prisoner  could  expect  or  claim  at  ita 
hands.  The  judgment  of  the  circuit  court  is  unanimously  sus- 
tained. 

Writ  of  error  denied. 


Murder,  what  Oonsittutbs:  See  notes  to  CommonweaUh  v.  York,  43  Am- 
Dec.  873;  StaU  v.  SeoU,  42  Id.  148. 

Digi'iNCTioN  BETWXEN  MuRDER  A2YD  Manslauobtke:  See  SlougkUr  V, 
OomnumweaUh,  37  Am.  Deo.  038,  and  cases  colleoted  in  note  thereto. 

Provocation  Nbvsb  Disproves  Mauoe;  it  only  removes  the  presomptioA 
of  malice  which  the  law  raises  without  proof:  State  v.  Johnson^  35  Am.  Deo. 
742.  Words,  however  aggravating,  are  not  considered  sufficient  provocatioi^ 
to  extenuate  the  killing  of  a  person  so  as  to  render  it  manslaughter;  Cbmmoii- 
wealth  V.  York,  43  Id.  373. 

Fact  of  Kiluno  is  Prima  Facie  Evidence  ov  Malice,  and  unless  over- 
oome  by  preponderating  proof  the  other  way,  it  must  be  held  murder:  Oom^ 
monweaUh  v.  Yorht  43  Am.  Dec.  373,  and  note. 

The  principal  oase  is  cited  to  the  point,  that  where  a  delect  appears  o» 
the  face  of  a  writ,  a  motion  to  quash  is  the  proper  mode  of  taking  advantage 
of  it^  in  VTosA's  Com,  16  Qratt.  537.  To  the  point  that  to  justify  the  granting 
of  a  new  trial  the  evidence  should  be  plainly  insufficient  to  warrant  the  find- 
ing  of  the  jury,  in  FoMten's  Cast,  12  Id.  728;  and  Read^B  Caae,  22  Id.  944. 
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GODBOLD  V.  BbANOH  BaKK  AT  MOBILB. 

[11  Alabama,  191.] 

DnacTOBS  of  Bank  arb  not  Liable  to  It  for  injury  resultiiig  to  it  from 
acts  of  theirs  which,  though  unlawful,  were  done  in  good  faith,  with  a 
▼lew  to  promote  the  interest  of  the  bank,  and  in  the  exercise  of  powwn 
Tested  in  them. 

Bavk  Deuectob  is  hot  Sevxbally  Liable  fob  Act  of  MAJOBirr  of  th* 
board,  although  he  voted  with  it  If  directors  composing  the  majority 
are  liable  at  all,  they  are  jointly  liable.    Per  Ormond,  J. 

0a8b  by  the  defendant  against  the  plaintiff  in  enor.  Tbm 
opinion  states  the  facts. 

A.  F.  Eopbins,  for  the  plaintiff  in  enor. 

PhiUips,  contra. 

Qbkovd,  J^  This  action  is  against  the  defendant,  as  ona  of 
the  majoriiy  of  the  board  of  directors  of  the  Branch  Bank  of 
Mobile,  by  ^hose  act  a  sum  of  money  was  appropriated  to  com- 
pensate another  director,  as  an  agent  of  the  bank.  In  the 
Branch  Bank  of  MobUe  y.  CoUina,  7  Ala.  95,  this  was  held  to  be 
illegal,  and  that  the  money  so  unlawfully  received  could  be  re- 
ooYered  from  the  director  receiving  it,  by  action  of  assumpsit. 
This  action  is  against  an  individual  director,  who,  by  voting 
with  the  majoriiy,  participated  in  the  unlawful  act,  but  did  not 
receive  the  money. 

The  act  incorporating  this,  as  well  as  the  rest  of  our  banks, 
placed  it  under  the  control  of  a  president  and  directoiy.  The 
second  section  of  the  charter  declared  that,  ''for  the  manage- 
ment of  the  concerns  of  said  bank,  the  legislature  shall  annuallj 
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proceed  to  elect,  by  joint  Tote  of  both  hoases^  a  president  and 
fourteen  directors,  whose  office  shall  continue  for  one  year,"  etc. 
The  power  here  conferred  on  the  directoiy,  is  to  those  compos- 
ing it,  collectively,  and  not  as  individuals,  and  like  all  other 
grants  of  power  to  a  body  of  men  acting  in  a  corporate,  polit- 
ical, or  judicial  capacity,  is  to  be  exercised  by  the  majority,  un- 
less the  act  creating  the  body  otherwise  limits,  or  declares  the 
mode  in  which  it  shall  act  or  manifest  its  determinations.  The 
only  limitation  in  the  charter  of  this  bank  is,  'Hhat  not  less 
than  six  of  the  directors  shall  constitute  a  board  for  the  trans- 
action of  business,  of  whom  the  president  shall  always  be  one;" 
and  as  it  docs  not  require  that  each  member  of  the  board  shall 
concur  in  the  performance  of  any  act,  it  follows  necessarily  that 
the  act  may  be  done  by  a  majority  of  the  board  present.  This, 
however,  is  not  left  to  inference,  as  the  act  requires  the  board 
to  keep  a  minute  of  its  proceedings,  and  authorizes  any  member 
to  require  the  yeas  and  nays  to  be  recorded.  That  it  is  not  the 
vote  which  any  director  may  cast  which  constitutes  an  act  for 
which  he  might  be  afterwards  held  responsible,  is  evident  from 
the  fact  that  it  requires  a  majority  to  do  any  act  as  a  board  of 
directors,  and  that  it  is  only  as  one  of  the  majority  that  a 
director  can  participate  in  the  action  of  the  board.  He  has  no 
capacity  to  act  as  a  director,  but  as  an  integral  part  of  the  board, 
and  the  act,  when  done,  is  not  the  act  of  each  member  individ- 
ually, but  is  the  result  of  the  joint  action  of  the  majority  col- 
lectively. A  vote  given  by  a  member  in  the  minority,  has  clearly 
no  influence  upon  the  action  of  the  board,  yet  until  the  result 
of  the  ballot  or  vote  is  ascertained,  his  voice  is  as  potent  as  one 
which  the  result  ascertained  to  have  been  in  the  majority.  It 
follows,  necessarily,  that  an  act  done  by  the  board,  is  not  the 
act  of  the  individual  members  who,  by  voting  in  the  majority, 
have  produced  the  result,  but  the  act  is  the  consequence  of  the 
joint  action  of  those  directors,  who,  by  their  vote,  have  carried 
the  proposed  measure. 

The  case  of  the  Franklin  Ins.  Co.  v.  Jenkins^  3  Wend.  130,  is 
the  converse  of  this.  There,  four  persons  were  sued  as  directors, 
for  a  waste  of  the  funds  of  the  company,  and  the  court  held, 
that  as  they  did  not  constitute  a  majority  of  the  board,  they 
were  incapable  of  doing  any  corporate  act,  and  could  not  there- 
fore jointly,  as  directors,  have  wasted  the  money  or  efiEects  of 
the  corporation,  but  if  liable  at  all,  were  liable  individually. 
That  is  the  precise  principle  involved  in  this  case.  In  both 
counts  of  the  declaration,  the  act  complained  of,  is  charged  to 
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have  been  done  by  the  defendant  in  his  capacity  of  director,  act- 
ing with  and  constituting  one  of  the  majorify  of  the  board,  by 
which  the  act  was  done;  it  was  an  act,  therefore,  which  from 
its  Teiy  nature,  as  well  as  from  the  express  allegation  of  the 
declaration,  was  not  an  act  done  by  him  as  an  individual,  but 
the  act  of  the  board.  Doubtless  each  of  the  individuals,  com- 
prising the  directoiy,  by  an  improper  interference  with  the 
property  of  the  bank,  would  be  responsible  to  it  for  the  injury 
thereby  sustained.  But  that  is  not  the  charge.  He  is  charged 
not  with  his  own  act,  but  with  the  act  of  the  majority  of  the 
board,  and,  in  my  opinion,  no  action  can  be  maintained  against 
any  individual  composing  that  majority,  but  that  if  liable  at  all, 
they  are  jointly  liable. 

It  is  further  urged,  that  conceding  all  the  directors  composing 
the  majority  should  have  been  sued,  advantage  can  only  be 
taken  of  the  omission  by  plea  in  abatement.  The  rule  that  al- 
though several  are  concerned  in  the  commission  of  a  tort,  they 
may  be  sued  either  jointly  or  severally,  proceeds  from  the  nature 
of  the  act,  which  in  general  is  such,  that  each,  or  all  may  have 
committed  it.  If  it  is  of  such  a  nature  that  it  can  not  be 
joint,  as  in  verbal  slander,  although  many  may  repeat  the  same 
words,  the  action  must  be  several:  1  Chit.  PI.  77;  and  for  the 
same  reason  it  would  seem  necessarily  to  follow,  that  if  there 
can  be  a  tort,  which  one  can  not  commit,  but  in  connection  with 
others,  that  the  action  must  be  joint,  and  could  not  be  several. 
But  can  this  be  considered  a  tort,  in  the  proper  sense  of  the 
term  ?  It  manifestly  wants  the  ordinary  ingredients  which  con- 
stitute it.  Here  was  no  violence  or  any  act  denoting  inten- 
tional wrong.  It  was  an  act  done  colore  officii,  and  does  not 
per  86  denote  an  intention  to  waste  or  misapply  the  funds  of 
the  bank;  and  although  an  unauthorized  act,  and  for  the  con- 
sequences of  which  the  actors  in  it  may  be  responsible  to  the 
bank,  it  may  nevertheless  have  been  done  in  good  faith,  and 
from  a  belief  that  it  was  authorized  by  the  authority  reposed  in 
them  as  directors.  It  seems  to  belong  to  that  class  of  injuries 
"  for  which  the  law  has  made  no  provision,  or  rather  where  no 
general  action  could  well  be  devised  beforehand,"  and  which 
may  therefore  be  redressed  by  a  special  action  on  the  case:  1 
Bac.  Abr.  72.  There  was  no  necessity  to  plead  the  non-joinder 
of  the  other  directors,  because  the  plaintiff,  by  his  own  state- 
ment of  his  case,  shows  that  he  has  no  cause  of  action  against 
the  defendant  individually;  a  demurrer  therefore  to  the  declara- 
tion was  the  proper  mode  of  making  the  objection. 
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Proceeding  to  the  oonsideration  of  the  merits  of  the  case,  a 
majority  of  the  court  is  of  the  opinion^  that  the  court  below 
erred  in  the  charge  given  to  the  jnry,  as  well  as  in  some  of  those 
which  it  refused.  The  power  conferred  on  the  directoiy  was  a 
trust  of  the  greatest  delicacy  :ind  of  the  highest  importance,  in 
the  exercise  of  which,  the  utmost  good  faith  on  their  part  was 
necessaiy.  The  undertaking  implies  a  competent  knowledge  of 
the  duties  of  the  agency  assumed  by  them,  as  well  as  a  pledge 
that  they  will  diligently  supervise,  watch  over,  and  protect  the 
interests  of  the  institution  committed  to  their  care.  They  do 
not  in  our  judgment  undertake,  that  they  possess  such  a  perfect 
knowledge  of  the  matters  and  subjects  which  may  come  under 
their  cognizance,  that  they  can  not  err,  or  be  mistaken,  either 
in  the  wisdom  or  legality  of  the  means  employed  by  them.  To 
exact  such  extreme  accuracy  of  knowledge  from  this  or  any 
other  class  of  agents,  to  whom  of  necessity  a  large  discretion  in 
the  choice  of  means  must  be  intrusted,  would  be  manifestly 
wrong,  as  it  must  frequeut^.y  happen,  that  after  the  utmost  cir- 
cumspection and  caution,  the  best  possible  course  would  not 
be  pursued,  and  a  loss  be  sustained,  which,  as  the  event  would 
show,  might  have  been  avoided.  The  inevitable  tendency  of 
such  a  rule,  would  be  hostile  to  the  end  proposed  by  it,  as  no 
man  of  ordinaiy  prudence  would  accept  a  trust  surrounded  by 
such  perils.  There  may  doubtless  be  instances  of  such  gross 
error,  in  the  conduct  of  an  agent,  invested  even  with  great  dis- 
cretionary powers,  as  to  expose  him,  either  to  the  imputation 
of  such  ignorance  as  is  incompatible  with  the  exercise  of  the 
duties  he  has  undertaken,  or  to  justify  the  imputation  of  fraud. 

To  apply  these  general  principles  to  this  case.  That  the  di- 
Tectoiy  did  not  know  it  was  unlawful  to  employ  one  of  their 
number  as  an  agent  of  the  bank,  and  give  him  a  compensation 
in  addition  to  his  salary  as  a  director,  for  the  performance  of 
extraordinaiy  services,  is  no  impeachment  of  their  knowledge  as 
mercantile  men;  nor  does  it  by  any  means  demonstrate  the  want 
of  that  skill  which  would  be  necessary  to  qualify  them  for  the 
station  they  filled.  Indeed,  it  merely  proves  they  were  not  skill- 
ful lawyers,  as  well  as  merchants,  and  although  the  act  was  not 
lawful,  and  the  director  receiving  such  additional  compensation 
may  be  compelled  to  refund  it,  it  is  not,  if  done  in  good  faith, 
and  with  the  honest  purpose  to  collect  and  preserve  the  assets 
of  the  bank,  an  act  which  would  expose  the  directory  to  a  per- 
sonal responsibility.  The  principles  here  advanced  are  sus- 
tained by  the  decision  of  the  supreme  court  of  Louisiana,  in  the 
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case  of  Percy  t.  MUlaudony  8  Mart.  (N.  S.)  68.  That  was  a  snii 
by  the  stockholders  of  a  bank,  against  a  portion  of  the  directory, 
charging  them  with  unfaithfol  conduct  in  that  capacity.  The 
opinion  of  the  court,  which  is  a  ^ery  able  one,  places  the  ques- 
tion we  haye  been  considering,  upon  the  same  ground  taken  in 
this  opinion;  and  holds,  that  bank  directors  are  not  responsible 
for  errors  of  judgment,  imless  the  error  be  of  the  grossest  kind. 
Among  other  charges  against  the  directors,  was  the  making 
allowances  to  the  cashier  and  attorney  of  the  bank,  beyond  their 
salaries.  Upon  this  j)articular  specification,  the  court  say,  ''  as 
to  the  charge  of  voting  sums  to  the  officers  of  the  bank,  in  addi- 
tion to  their  salary,  we  do  not  see  anything  which  may  not  b« 
reconciled  to  a  wish  to  reward  zeal  and  merit,  or  what  they  con- 
sider such,  in  the  service  of  the  institution." 

The  decision  in  Harman  v.  Tajypenden  et  aL,  1  East,  555,  also 
sustains  the  views  here  taken.  That  was  an  action  by  one  cor- 
porator, against  the  other  members  of  the  corporation,  for  dis- 
franchising him,  and  thereby  cutting  him  off  from  the  benefit  of 
a  fishery,  which  by  custom,  as  one  of  the  corporators,  he  was 
entitled  to.  Lawrence,  J.,  said:  "  There  is  no  instance  of  an 
action  of  this  sort,  maintained  for  an  act,  arising  merely  from 
error  of  judgment.  Perhaps  the  action  might  have  been  main- 
tained, if  it  had  been  proved,  that  the  defendant's  contriving, 
and  intending  to  injure  and  prejudice  the  plaintiff,  and  to  de- 
prive him  of  the  benefits  of  his  profits  from  the  fishery,  which 
88  a  member  of  this  body  he  was  entitled  to  from  the  custom, 
had  willfully  and  maliciously  procured  him  to  be  disfranchised, 
in  consequence  of  which  he  was  deprived  of  such  profits,"  etc. 
This  appears  to  us  to  be  fully  in  point  in  principle.  For  if  x>er- 
sons  acting  in  a  corporate  capacity,  are  not  responsible  to  an- 
other corporator,  for  a  wrong  done  to  him,  in  violation  of  law, 
unless  done  from  malicious  motives,  certainly  an  agent  of  a  cor- 
poration, ought  not  to  be  responsible  to  it,  for  an  act  which 
though  unlawful,  was  done  in  good  faith,  and  in  the  exercise  of 
{he  power  vested  in  him.  In  such  cases  the  quo  animo  is  the 
gist  of  the  matter,  and  an  act  is  actionable,  or  otherwise,  accord- 
ing to  the  intent  with  which  it  was  done.  In  this  particular 
case,  there  would  be  great  injustice  in  holding  these  directors 
liable  for  a  mistake  of  law,  committed  in  the  honest  exercise  of 
their  duties.  In  the  language  of  the  case  cited  from  8  Mart.  (N. 
S.)  68,  8upra,  ''  it  would  require  from  them  knowledge  and 
learning,  which  the  law  only  presumes  in  those  who  have  made 
the  jurisprudence  of  their  countiy  the  study  of  their  lives,  and 
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which  knowledge  often  fails  them,  from  the  intrinsic  difficulty 
of  the  subject,  and  the  fallibility  of  human  judgment." 

Our  opinion  therefore  is,  that  the  directors  are  not  responsi- 
ble individually,  for  the  act  complained  of,  if  in  the  appoint- 
ment of  the  agent,  thej  acted  in  good  faith,  and  with  a  view  to 
the  promotion  of  the  interest  of  the  bank. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

CoLUEB,  C.  J.  I  concur  with  my  brother  Ormond  upon  the 
last  point  examined  by  him.  Li  respect  to  the  question  whether 
the  directors  of  the  bank  were  severally  suable,  I  have  not  con- 
sidered it;  and  consequently  express  no  opinion  upon  it. 

GOLDTHWATTE,  J.,  dlsSCUted. 


Lyon  et  al.  v.  Hunt  et  al. 

[11  AI.ABAKA,  295.] 

Injunction  mat  be  Granted  to  Prevent  Threatened  Trespass  and  WMta^ 
where  the  defendant  ia  insolvent  and  the  injury  to  the  oomplainant't 
property  would  be  otherwise  irreparable.  To  authorize  the  issuance  of 
an  injunction  in  such  a  case,  it  is  not  necessary  that  the  acts  threatened 
should  have  been  committed,  it  is  quite  sufficient  if  the  party  insists  on 
his  right  to  do  them,  and  especially  if  he  makes  advances  toward  their 
commission. 

Court  of  Chancery  has  Jurisdiction  to  Cancel  Deed  and  thereby  remove 
a  cloud  from  the  complainant's  title,  where  such  deed  is  prima  fadt  valid 
if  its  recitals  are  sustained. 

Partt  Claiming  Title  under  Collector's  Sals  for  Taxes  uust  Show 
affirmatively  a  compliance  with  every  substantial  requirement  of  the 
law.  A  tax  collector's  deed  is  not  even  prima/acie  evidence  in  fervor  of 
the  purchaser's  title,  but  must  be  sustained  by  proof  of  extraneous  facts. 

Where  Advertisement  of  Land  Sold  for  Taxes  did  not  contain  the  de- 
scription, and  was  not  published  for  the  length  of  time  required  by  law, 
the  tax  title  is  invalid. 

Ebbor  to  the  court  of  chancery  sitting  in  Mobile.  The  facts 
are  stated  in  the  opinion. 

A,  F.  Hopkins,  for  the  plaintifiEs  in  error. 

J.  A,  Campbell,  for  the  defendant  in  error. 

By  Court,  Collieb,  C.  J.  The  interference  of  courts  of  equity  in 
restraint  of  waste  was  originally  confined  to  cases  founded  in  pri- 
ority of  title;  but  at  present  the  jurisdiction  has  been  enlarged  tc 
reach  cases  of  adverse  claims  and  rights  not  founded  in  priority; 
as  for  instance,  to  cases  of  trespass,  attended  with  irreparable 
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mischief:  2  Story's  Eq.  200.  The  interposition  by  way  of  injunc- 
tion in  coses  of  waste,  may  be  referred  to  the  broadest  principles 
of  social  justice.  It  is  exerted  where  the  remedy  at  law  is  im- 
perfect, or  is  wholly  denied;  where  the  nature  of  the  injury  is 
such,  that  a  preventiTe  remedy  is  indispensable,  and  should  be 
permanent:  Id.  Even  in  cases  of  tenants  in  common,  courts  of 
equity  will  interfere  where  the  party  committing  the  waste  is 
insolvent;  or  where  the  waste  is  destructive  of  the  estate,  and 
not  within  the  usual  legitimate  exercise  of  the  right  of  enjoying 
it:  Id.  199.  In  some  cases,  the  jurisdiction  is  maintained  in 
order  to  prevent  multiplicity  of  suits:  1  Id.  82,  491-493.  See 
further  as  to  the  remedy  in  equity,  Harris  v.  Thomas,  1  Hen.  & 
M.  18;  Downing  v.  Palmateer,  1  T.  B.  Mon.  65.  An  injunction 
to  stay  waste,  it  has  been  decided,  will  be  granted,  though  there 
be  no  suit  pending  in  a  court  of  law,  and  though  no  action  can 
be  maintained  at  law  agaiust  the  tenant:  Kane  v.  Vanderburgh^ 
1  Johns.  Ch.  11. 

In  Livingslon  v.  Livingston,  6  Johns.  Ch.  497  [10  Am.  Dec. 
853],  it  was  said,  that  ''Lord  Eldon  suggested  the  propriety, 
of  extending  the  injunction  to  trespasses  as  well  as  waste,  on 
the  ground  of  preventing  irreparable  mischief,  and  the  destruc- 
tion of  the  substance  of  the  inheritance.  The  distinction  on 
this  point,  which  was  carefully  kept  up  by  Lord  Hardwicke,  was 
shaken  by  Lord  Thurlow,  in  Flamany's  Case,  respecting  a  mine, 
and  seems  to  be  almost  broken  down  and  disregarded  by  Lord 
Eldon.  This  protection  is  now  granted  in  the  case  of  timber, 
coals,  lead  ore,  quarries,  etc.;  and  'the  present  established 
course,'  as  he  observed  in  Thomas  v.  Oakley,  18  Ves.  184,  *  was 
to  sustain  the  bill  for  the  purpose  of  an  injunction,  connecting 
it  with  the  account  in  both  cases,  and  not  to  put  the  plaintiff  to 
come  here  for  an  injunction,  and  to  go  to  law  for  damages.'" 
So  in  Field  v.  Beaumont,  1  Swanst.  208,  the  lord  chancellor  re- 
marked that  his  "court  was  now  in  the  habit  of  granting  in- 
junctions in  cases  of  trespass,  as  well  as  of  waste."  But  it  is  said 
not  to  be  the  general  rule  that  an  injunction  will  lie  in  a  marked 
case  of  trespass,  where  there  is  no  legal  remedy  for  the  intru- 
sion. There  must  be  something  particular  in  the  case,  so  as  to 
bring  the  injury  under  the  head  of  quieting  the  possession,  or 
to  make  out  a  case  of  irreparable  mischief,  or  where  the  value 
of  the  inheritance  is  put  in  jeopardy:  Garstin  v.  Asplin,  1  Madd. 
150.  Where  this  appears,  the  jurisdiction  of  equity  is  defens- 
ible: Livingston  v.  Livingston,  6  Johns.  Ch.  497  [10  Am.  Dec. 
363J;  New  York  Prtg.  &  Dyeing  Est.  v.  FUch,  1  Paige,  99;  Mi* 
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chell  V.  Dors,  6  Ves.  147;  Sanson  v.  Oardiner,  7  Id.  305;  Court' 
hope  V.  Mdpplesderiy  10  Id.  290;  Crockford  v.  Alexander ,  15  Id. 
138;  Tu)(yrt  v.  !7\i7or<,  16  Id.  128;  Kinder  v.  «7one8,  17  Id.  110; 
Earl  Cowper  v.  Baker,  Id.  128;  Grey  v.  Northumberland,  Id.  281. 

In  -Har/  d  Eoyt  v.  Mayor  etc,  of  Albany,  3  Paige,  213,  the 
chancellor  observed  that  the  cases  in  which  his  court  had  inter- 
ferred  to  prevent  a  mere  trespass,  have  been  those  in  which  the 
complainant  had  been  in  the  previous  undisturbed  enjoyment 
of  the  property  under  claim  of  right,  or  where  from  the  irre- 
sponsibility of  the  defendant,  or  otherwise,  the  complainant 
could  not  obtain  relief  at  law.  And  in  Mohawk  &  H.  Railroad 
Co.  V.  Artcher,  6  Id.  88,  it  was  asserted  that  chanceiy  has  an 
undoubted  right  to  interfere  by  injunction  where  public  officers 
are  proceeding  illegally  and  improperly  under  a  claim  of  right, 
or  where  the  exercise  of  such  a  jurisdiction  is  necessary  to  pnwent 
a  multiplicity  of  suits  at  law;  and  this,  although  the  complain- 
ants might  have  lain  by  and  permitted  the  defendants  to  pro- 
ceed, and  then  have  sued  them  at  law  to  recover  satisfaction  for 
the  injury.  This  principle  is  re-affirmed  in  Oakley  v.  Trustees 
of  Williamsburgh,  Id.  264,  265.  In  that  case  assessments  were 
made  upon  certain  town  lots  of  the  complainant  for  the  expenses 
of  the  proceedings  to  alter  the  gradations  of  the  streets,  and 
the  court  was  of  opinion,  that  although  they  might  be  so  far 
void  as  not  to  affect  their  legal  title  to  the  lots,  yet  as  they  would 
of  themselves  be  a  cloud  upon  that  title,  and  must  necessarily 
diminish  the  value,  an  injunction  should  be  granted  to  restrain 
the  defendants  from  proceeding  with  the  proposed  alteration  of 
the  former  gradation  of  the  street  as  originally  established.  It 
was  added,  that  as  chanceiy  sometimes  exercises  its  jurisdiction 
for  the  purpose  of  removing  a  cloud  from  the  complainant's 
title  to  real  estate,  it  may  also  in  a  proper  case,  interpose  its 
authority  to  prevent  the  illegal  act  from  which  such  a  cloud 
must  necessarily  arise. 

In  Fettii  v.  Shepherd,  5  Paige,  501  [28  Am.  Dec.  488],  it  was 
held  that  an  injunction  will  be  granted  at  the  suit  of  the  true 
owner  of  land  to  restrain  the  sale  of  it,  under  an  execution 
against  the  lands  and  tenements  of  a  third  person.  *'  The  juris- 
diction of  this  court,"  said  the  chancellor,  ''  to  set  aside  deeds 
and  other  legal  instruments,  which  are  a  cloud  upon  the  title  to 
real  estate,  and  to  order  them  to  be  delivered  up  and  canceled, 
appears  to  be  now  fully  established:  See  Ward  v.  Ward,  2  Hayw. 
226;  Leigh  v.  EverheaH's  Eafrs,  4  T.  B.  Mon.  380  [16  Am.  Dea 
160];   Hamilton  v.  Cummings,  1  Johns.  Ch.  517;    Apthorp  v. 
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Comstock^  2  Paige,  482;  Chrover  v.  HugeU,  3  Bubb.  432.  And  if 
a  court  of  chancery  would  have  jurisdiction  to  Bet  aside  the 
sherifTs  deed  which  might  be  given  on  a  sale,  and  to  order  the 
same  to  be  delivered  up  and  canceled,  as  forming  an  improper 
cloud  upon  the  complainant's  title  to  his  farm,  it  seems  to  fol- 
low as  a  necessary  consequence,  that  the  court  may  interpose  its 
aid  to  prevent  such  a  shade  from  being  cast  upon  the  title,  when 
the  defendant  evinces  a  fixed  determination  to  proceed  with  the 
sale."  Lord  Eldon,  in  Hayward  v.  Dimsdaie,  17  Yes.  Ill,  declared 
his  opinion  that  there  is  a  jurisdiction  in  equity  to  order  a  deed 
forming  a  cloud  upon  the  title  to  be  delivered  up,  though  that 
deed  is  void  at  law;  but  he  admitted  that  the  contrary  had  been 
held  by  Lord  Thurlow,  and  Lord  Loughborough  had  held  the 
contrary  in  Colman  v.  Sarel,  3  Bro.  Ch.  12;  and  in  S.  C,  1 
Yes.  50.  The  same  doctrine  is  maintained  in  Jackman  v. 
MUchdl,  13  Id.  581,  and  CarroU  v.  Saford,  3  How.  (TJ.  S.)  463. 
The  jurisdiction  exercised  in  such  cases,  says  Mr.  Justice  Stoiy, 
is  founded  upon  the  administration  of  a  protective  or  preventive 
justice.  The  party  is  relieved  upon  the  principle,  as  it  is  tech- 
nicaUy  called,  quia  timet;  that  is,  for  fear  that  such  agreements, 
securities,  deeds,  or  other  instruments  may  be  vexatiously  or  in- 
juriously used  against  him,  when  the  evidence  to  impeach  them 
may  be  lost;  or  that  they  may  throw  a  cloud  or  suspicion  over 
his  title  or  interest.  ''  If  an  instrument  ought  not  to  be  used 
or  enforced,  it  is  against  conscience  for  the  party  holding  it  to 
retain  it;  since  he  can  only  retain  it  for  some  sinister  purpose. 
If  it  is  a  deed,  purporting  to  convey  lands  or  other  heredita- 
ments, its  existence  in  an  uncanceled  state  necessarily  has  a 
tendency  to  throw  a  cloud  over  the  title."  This  jurisdiction,  con- 
tinues the  same  learned  author,  is  not  confined  to  cases,  where 
the  instrument  having  been  executed,  is  void  upon  grounds  of 
law  and  equiiy — '*  it  is  applied  even  in  cases  of  forged  instru- 
ments, which  may  be  decreed  to  be  given  up,  without  any  prior 
trial  at  law  on  the  point  of  forgeiy."  The  old  course  used  to 
be,  if  the  validity  of  the  instrument  was  contested,  to  direct 
an  issue  or  a  trial  at  law  to  ascertain  the  fact:  but  this,  though 
the  common  practice  was  a  matter  in  the  sound  discretion  of 
the  court;  as  the  determination  of  a  jury  upon  the  point  was 
not  indispensable.  At  present,  a  more  convenient  course,  it  ia 
said,  seems  to  prevail,  for  the  court  itself  to  decide  the  point, 
without  sending  the  matter  to  be  ascertained  at  law  by  a  jury; 
unless  the  contradictoiy  character  of  the  evidence,  or  the  wani 
of  deamess  in  the  proofs,  makes  it  advisable  to  direct  an  issue; 
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2  Story's  Eq.  4-13.  The  same  author  remarks^  that  where  the 
illegaliiy  of  the  deed  or  other  instrument  appears  upon  the  face 
of  it,  so  that  its  nullity  can  admit  of  no  doubt,  the  same  reason 
for  the  interference  of  courts  of  equiiy  to  direct  it  to  be  can- 
celed or  delivered  up,  would  not  seem  to  apply;  for  in  such 
case  lapse  of  time  can  not  deprive  the  party  of  his  full  defense; 
nor  can  such  a  paper  throw  a  cloud  over  his  title,  or  diminish 
its  security;  nor  can  it  be  used  as  a  means  of  vexatious  litiga- 
tion, or  serious  injury:  Id.  11. 

By  a  comparison  of  the  allegations  of  the  bill  with  the  law  as 
we  have  stated  it,  we  think  it  perfectly  clear,  that  the  bill  states 
a  case  proper  for  equitable  interposition.  True,  it  does  not 
charge  the  defendant,  Lyon,  with  the  actual  commission  of 
waste,  but  it  affirms,  that  trespasses  and  waste  are  threatened, 
that  preparations  are  being  made  for  their  commission,  and  that 
by  the  acts  of  Lyon,  and  others  acting  avowedly  under  his  au- 
thority, the  complainants  are  disturbed  and  are  likely  to  be  still 
more  seriously  interrupted  in  the  enjoyment  of  their  property. 
That  the  acts  charged  to  have  been  committed  and  threatened 
would  most  probably  produce  such  a  result  as  the  complainants 
apprehend,  we  think  can  not  be  seriously  questioned.  This 
being  the  case,  and  Lyon  being  insolvent,  the  preventive  inter- 
ference of  chancery  may  be  sustained  upon  the  ground  that  the 
injury  to  the  complainant's  prox>erty  would  be  otherwise  irrepa- 
rable. To  authorize  an  injunction  to  issue  in  such  case,  it  ia 
not  necessaiy  that  the  acts  threatened  should  have  been  com- 
mitted— ^if  the  party  insists  upon  his  right  to  do  them,  and 
especially  if  he  makes  advances  towards  their  commission,  it  ia 
quite  sufficient:  Gibson  y.  Smithy  2  Atk.  183;  Casey  y.  Holmes, 
BoU,  and  Earle,  10  Ala.  776.  The  validity  of  the  deed  from 
Huggins  as  collector  of  the  taxes  for  Mobile  county,  has  not 
been  drawn  in  question,  for  any  defects  apparent  on  its  face^ 
and  it  may  therefore  be  conceded,  that  it  is  prima  fade  valid,  if 
its  recitals  are  sustained.  Upon  this  hypothesis  it  may  be  as- 
sumed, that  if  it  is  not  sufficient  to  divest  the  complainant's  in- 
terest in  the  property  in  question,  it  at  least  throws  a  cloud  over 
their  title — ^is  calculated  to  impair  the  market  value  of  the  estate, 
and  will  prevent  a  sale  at  its  fair  value.  Under  such  circum- 
stances no  prudent  man  would  be  inclined  to  purchase.  The 
bill  alleges  that  complainants  are  in  possession,  and  upon  an 
objection  of  the  want  of  equity  this  allegation  must  be  taken  to 
be  true.  This  being  the  case,  the  defendants  can  not  maintaip 
an  action  at  law  to  test  the  validify  of  the  title  of  Lyon,  and  the 
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dtations  we  have  made,  very  satisfactorily  establish  the  jurisdic- 
tion of  a  court  of  chancery  to  remove  the  cloud,  and  cancel  his 
deed:  Bacon  v.  Conn,  1  Smed.  &  M.  Ch.  348. 

We  are  now  brought  to  consider  the  validity  of  the  sale  under 
which  Lyon  claims,  and  the  deed  consequent  thereon.  By  the 
act  of  1815,  in  connection  with  that  of  1821,  it  is  enacted,  that 
all  lists  of  taxes  shall  be  considered  as  having  the  force  and 
effect  of  an  execution;  and  it  shall  be  lawful  for  all  assessors 
and  collectors  of  taxes,  from  and  after  the  first  day  of  Septem- 
ber, in  each  year,  to  proceed  to  make  distress  and  sale  of  the 
goods  and  chattels,  lands  and  tenements  of  all  persons  in  arrear 
for  taxes.  Where  the  delinquent  has  no  goods  and  chattels 
within  the  county,  then  his  lands  and  tenements  within  the 
same,  or  so  much  thereof  as  will  be  sufficient  to  pay  the  amount 
of  taxes  due  from  him,  together  with  costs  and  charges,  may  be 
sold  by  the  collector:  "Provided,  that  the  collector  shall  have 
given  in  the  nearest  newspaper  published  in  this  state,  in  the 
case  of  residents  within  the  same,  at  least  three  months'  notice, 
and  in  the  case  of  non-residents,  at  least  six  months'  notice  of 
the  time  and  place  of  sale."  "  Which  notice  shall  contain 
a  particular  description  of  the  land  for  sale;  on  what  water- 
course it  is,  and  by  what  lands  the  same  is  bounded;  and  to 
whom  the  same  was  granted,  or  by  whom  the  same  is  now 
owned  and  claimed."  "  There  shall  not  be  sold  in  one  lot, 
more  than  three  hundred  and  twenty  acres  of  land;  but  if  one 
lot  shall  not  sell  for  the  amount  of  taxes  dae  from  the  delin- 
quent, together  with  all  costs  and  charges  that  shall  have  ac- 
crued thereon,  the  collector  shall  sell  as  many  lots,  or  parts  of 
lots,  as  shall  raise  the  full  amount  due;  in  no  case  shall  the  col- 
lector sell  any  more  land  than  shall  be  sufficient  to  raise  such 
sum  as  shall  be  due." 

The  same  statute  directs  that  every  collector  of  taxes  who 
shall  sell  any  real  estate  to  satisfy  any  tax  imposed  by  lawful 
authority,  shall  execute  to  the  purchaser  thereof  a  deed  of  con- 
veyance immediately,  '*  which  deed  shall  be  good  and  effectual, 
both  in  law  and  equity,"  and  shall  recite,  **  that  the  real  estate 
thereby  conveyed  was  sold  for  taxes,  and  the  consideration;" 
but  such  deed,  though  it  may  be  proved,  shall  not  be  recorded 
until  the  expiration  of  one  year  from  its  date;  within  which  time 
the  person  whose  estate  has  been  sold  may  redeem  the  same: 
Clay's  Dig.  56G,  567,  sees.  50,  53.  It  is  provided  by  the  act  of 
1821,  that  '*  the  assessor  shall  deliver  to  each  individual  whose 
property  he  assesses  a  concise  statement  of  the  property  assessed, 
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and  the  amount;  which  he  shall  date  and  sign:  Id.  664,  see.  36. 
The  act  of  1827  makes  it  the  duty  of  the  assessor  to  value  town 
property,  in  case  of  the  neglect  or  refusal  of  the  proprietor  to 
list  the  same,  and  of  the  collector  to  collect  the  amount  of  tax 
due  thereon,  in  the  same  manner  as  if  the  tax  had  been  given  in 
by  the  owner.  It  is  also  provided  by  the  same  statute,  "thai 
the  collectors  of  taxes  in  the  several  counties  shall,  at  the  time 
and  i  d  the  manner  prescribed  by  law,  make  distress  and  sale  of 
the  gpods  and  chattels,  lands  and  tenements  of  all  delinquents, 
in  making  returns  of  taxable  property,  or  in  payment  of  taxes." 
In  cases  of  taxes  assessed,  as  directed  by  the  act,  on  lands  or 
town  lots,  to  which  a  complete  title  has  not  been  made  (if  no 
other  property  can  be  found  to  satisfy  it),  the  collector  is  di« 
rected  to  offer  the  same  for  rent,  having  first  given  thirty  days' 
notice,  by  advertisement  at  the  court-house  door  and  at  two 
other  places  in  the  county:  See  the  act,  sees.  3,  9,  12;  Clay's 
Dig.  564,  sec.  38;  567,  sec.  55.  This  enactment  docs  not  modify 
the  act  of  1815,  as  it  respects  the  proceedings  essential  to  the  sale 
of  real  estate  for  the  sale  of  taxes.  The  ninth  section,  except  so 
far  as  it  is  declaratory  of  the  act  of  1815,  relates  expressly  to 
lands  or  town  lots  '*  sold  under  the  authority  of  the  United 
States,  previous  to  the  first  day  of  September,  1819."  This  ia 
conclusively  indicated,  not  only  by  the  section  referred  to,  but 
by  the  eighth  and  eleventh  sections,  and  upon  this  hypothesir 
we  will  consider  the  case. 

In  WxUiams  v.  Peyton's  Lessee,  4  Wheat.  77,  it  was  said  that 
the  authority  conferred  upon  a  collector  to  sell  lands  for  the 
non-payment  of  the  direct  tax,  ''  is  a  naked  power,  not  coupled 
with  an  interest,  and  in  all  such  cases  the  law  requires  that 
eveiy  prerequisite  to  the  exercise  of  that  power  must  precede  its 
exercise;  that  the  agent  must  pursue  the  power,  or  his  act  will 
not  be  sustained  by  it."  The  deed  of  the  collector  is  not  even 
prima  facie  evidence  that  the  prerequisites  prescribed  by  law 
have  been  complied  with;  but  the  party  claiming  under  it  must 
show  positively  that  they  have  been  complied  with.  It  is  easy 
for  the  purchaser,  said  the  court,  to  show  that  the  collector  has 
posted  up  the  notifications  as  required  by  the  statute,  but  veiy 
difficult  to  show  that  he  has  not.  He  may  readily  prove  that  a 
personal  demand  was  made  on  the  person  liable  for  the  tax, 
"  but  the  negative  in  many  cases  would  not  admit  of  proof.  No 
greater  hardship  is  imposed  on  the  purchaser  to  require  him  to 
prove  the  publication  in  a  gazette,  than  to  require  him  to  prove 
that  a  naked  power  of  attorney,  in  a  case  in  which  his  deed  has 


Jan.  1847.]  Lyon  u  Hunt.  223 

been  executed  by  an  attorney,  was  really  given  by  the  principal. 
But  to  require  from  the  original  proprietor  proof'that  these  acts 
were  not  performed  by  the  collector,  would  be  to  impose  on  him 
a  task  always  difficult,  and  sometimes  impossible  to  be  per- 
formed:" See  also  Stead  v.  Course,  4  Cranch.  403;  Parker  v. 
Rule,  9  Id.  64;  OarreU  v.  Doe  ex  dem.  Wiggins,  1  Scam.  335  [30 
Am.  Dec.  653];  Johnson  v.  Mclntire,  1  Bibb.  295;  CaMwell  v. 
Eaion,  6  Mass.  403;  Den  ex  dem.  Love  t.  OcUes,  4  Dev.  &  B. 
363.  A  purchaser  of  lands  which  have  been  sold  for  the  non- 
payment of  taxes  can  not  defend  his  possession  by  the  produc- 
tion of  the  collector's  deed,  and  proof  of  its  execution,  but  he 
must  also  show  that  the  lands  were  listed;  that  taxes  were  due 
and  unpaid,  and  that  the  lands  were  regularly  advertised  for 
sale.  "In  deciding  on  tax  titles,  great  strictness  has  always 
been  observed,  and  less  latitude  given  than  in  proceedings  on 
judgment  and  execution.  A  collector  who  sells  lands  for  taxes 
must  act  in  conformity  with  the  law  from  which  he  derives  his 
power,  and  the  purchaser  is  bound  to  inquire  whether  he  has 
done  so,  or  not.  He  buys  at  his  peril,  and  can  not  sustain  his 
title,  without  showing  the  authority  of  the  collector,  and  the 
regularity  of  the  proceedings.  In  these  cases  the  maxim  caveat 
emptor  applies:"  Holi  v.  Hemphill,  3  Ohio,  232;  see  also  Hughey 
V.  Harrd,  2  Id.  231;  Blair  v.  CaldweU,  3  Teates,  284;  Wistar  v. 
Kdmmerer,  2  Id.  100;  Birch  v.  Fisher,  13  Serg.  &  R.  208;  Den 
ex  dem.  PenUand  v.  Stewart,  4  Dev.  &  B.  386;  McClung  v.  Boss, 
6  Wheat.  116;  Thatcher  v.  PoioeU,  6  Id.  119;  Cox  v.  Grant,  1 
Teates,  164;  Tsrry  v.  Bleight,  3  T.  B.  Mon.  271  [16  Am.  Deo. 
101]. 

In  an  6S!r  parte  proceeding,  as  a  sale  of  land  for  taxes,  under 
a  special  authority,  great  strictness  is  required.  To  divest  an 
individual  of  his  property  against  his  consent,  every  substantial 
requisite  of  the  law  must  be  complied  with.  No  presumption 
can  be  raised  in  behalf  of  a  collector  who  sells  real  estate  for 
taxes,  to  cure  any  radical  defect  in  his  proceedings;  and  the 
proof  of  regularity  devolves  upon  the  person  who  claims  under 
the  collector's  sale:  Ronkendorff  v.  Taylor,  4  Pet.  349.  To  the 
same  effect  is  Den  ex  dem.  Avery  v.  Bose,  4  Dev.  549,  in  which 
it  was  also  held,  that  the  collector's  deed  must  be  made  at  the 
time  directed  by  the  statute.  In  The  Lessee  of  Watt  v.  Oilmore,  2 
Yeates,  330,  lands  were  assessed  and  sold  for  the  non-payment 
of  taxes,  as  the  property  of  A.  G.  and  J.  G.,  but  were  adver- 
tised as  the  property  of  C.  G.  and  company:  Held,  that  the 
variance  between  the  advertisement,  assessment,  and  deed,  was 
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fatal  to  the  sale  and  operation  of  the  deed.  So  it  has  been  de« 
dded,  that  uHder  the  eighth  section  of  the  act  of  1812,  to 
amend  the  act  for  the  incorporation  of  the  city  of  Washington, 
a  sale  of  unimproved  squares,  or  lots  in  the  city,  for  the  pay- 
ment of  taxes  is  illegal,  unless  such  squares  and  lots  have  been 
assessed  to  the  true  and  lawful  proprietor  thereof;  and  the  ad- 
vertisement of  sale  must  contain  a  particular  statement  of  the 
amount  of  taxes  due  on  each  lot  separately:  City  of  Washington 
y.  Prait,  8  Wheat.  681.  And  if  land  is  assessed  in  the  name  of 
A.  when  in  fact  it  belonged  to  B.,  a  sale  for  the  non-payment  of 
taxes  will  not,  though  a  deed  has  been  executed,  and  legal  forms 
have  in  other  respects  been  adhered  to,  convey  a  title  to  the 
purchaser:  Johnson  v.  Mclntire,  1  Bibb,  295.  In  &ot  it  is  in- 
dispensable to  the  regularity  of  a  sale,  in  such  case,  that  the 
assessment  of  the  tax  should  have  been  made  strictly  in  con- 
formity to  law:  Doe  ex  dem.  Mix  v.  Whitlock,  1  Tjler,  305; 
Blossom  V.  Gannon  J  14  Mass.  177;  Thayer  v.  Steams,  1  Pick. 
482.  Where  the  statute  requires  the  notice  shall  be  given  to 
the  occupant,  or  proprietor  of  the  land,  previous  to  the  sale  for 
the  non-payment  of  the  tax,  unless  such  notice  is  given,  the 
deed  of  the  collector  passes  no  title  to  the  purchaser:  Jackson 
ex  dem,  Watson  v.  Esiy,  7  Wend.  148;  Comstock  v.  Beardsley, 
15  Id.  348;  Bush  v.  Dairison,  16  Id.  550. 

If  land  is  sold  for  the  non-payment  of  divers  taxes,  one  of 
which  is  illegal,  and  the  rest  legal,  the  sale  is  void  in  toto: 
ElweU  V.  ShaWy  1  Greenl.  339;  see  also,  Libby  v.  Bumham,  15 
Mass.  144.  So  where  a  sheriff  sells  land  for  the  taxes  of  two 
years,  when  he  had  a  right  to  collect  only  those  due  for  the  last 
year,  the  sale  is  void,  and  his  deed  vests  no  title  in  the  pur- 
chaser: Den  ex  dem,  Douglass  v.  Short,  3  Dev.  432.  And  in 
Jones  V.  GHJbson,  Tayl.  T.  E.  480,  the  sheriff  sold  an  entire  tract 
of  land,  for  the  payment  of  the  taxes  assessed  thereon,  although 
the  taxes  for  one  third  of  the  tract  had  been  paid  by  a  person 
who  claimed  to  be  the  proprietor  of  that  portion  of  it,  and  it 
was  held  that  the  sale  was  void.  So  where  a  sale  of  land  was 
made  for  taxes,  after  a  legal  tender  to  the  collector,  by  a 
part  owner,  of  all  that  was  due,  no  title  passed  to  the  pur- 
chaser: Den  ex  dem.  Franklin  v.  Euiher/ord,  3  Hawks,  283. 
A  statute  of  New  York  required  a  tax  list  to  be  made  out, 
*'  containing  the  names  of  all  the  taxable  inhabitants  residing  in 
the  district  at  the  time  of  making  out  the  list,  and  the  amount 
of  tax  payable  by  each  inhabitant,  set  opposite  his  name;"  and 
further  directed,  that  a  warrant  issue,  which  "  shall  command 
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the  collector  to  collect  from  every  person  in  such  tax  list  or  rate 
bill  named,  the  sum  therein  set  opposite  to  his  name."  Held, 
that  where  a  farm  is  owned,  and  actually  possessed  by  the 
widow  and  heirs  of  a  person  deceased,  the  designation  of  such 
owners  in  a  tax  list,  and  warrant  for  the  collection  of  the  tax, 
as  ''  the  widow  and  heirs  of  A.  B.,  deceased,  is  a  sufficient  com- 
pliance with  the  directions  of  the  statute  to  justify  the  collector  in 
executing  the  warrant:  Wheeler  v.  Anthony,  10  Wend.  M6.  And  in 
the  Lessee  of  Massie's  Heirs  v.  Long  et  cd,,  2  Ohio,  287  [15  Am. 
Deo.  547],  it  was  held  that  the  assessment  of  a  tax  upon  a ''  part  of 
a  lot  or  one  acre  of  a  lot,"  without  quantity  or  location,  in  the 
one  case,  or  without  location  in  the  other,  is  too  yague  and  in- 
definite to  authorize  a  sale  of  any  part  or  in  any  place.  It  has 
been  decided  under  the  tax  laws  of  Illinois,  that  a  deed  to  the 
purchaser  of  land  sold  for  taxes,  must  show  that  the  land  was 
sold  for  the  taxes  of  a  particular  year,  and  if  it  is  ambiguous  in 
this  respect,  it  can  not  be  explained  by  parol  testimony:  Maxcy 
▼.  Clabaugh,  1  Gilm.  26. 

The  earlier  legislation  of  Illinois,  in  respect  to  the  sale  of 
lands  for  a  default  in  the  payment  of  taxes,  seems  to  have  been 
modified,  so  as  to  make  the  deed  of  the  auditor  (the  officer 
authorized  to  convey),  eyidence  of  the  regularity  and  legality  of 
the  sale,  until  the  contrary  shall  be  made  to  appear:  Messinger 
V.  Oermain,  1  Gilm.  631;  see  also,  Hinman  v.  Pope,  Id.  131. 
And  although  by  a  statute  of  New  York,  it  is  declared,  that 
where  lands  are  sold  in  consequence  of  the  non-payment  of 
taxes,  and  a  deed  is  regularly  executed,  such  deed  "  shall  be 
conclusiye  evidence  that  the  sale  was  regular,"  it  has  been  held 
the  conveyance  may  be  defeated  by  proof  of  the  fact,  that  the 
tax  for  which  the  land  was  sold,  was  paid  before  the  sale.  It 
was  said,  that  ''the  statute  declares  that  the  conveyance  shall 
vest  an  absolute  estate  in  fee  simple  in  the  purchaser;  which  it 
does  not,  if  the  tax  had  not  been  paid;  but  if  it  has  been  paid, 
then  no  estate  passes  by  the  sale,  for  the  statute  intended  to  di- 
vest the  title  of  the  former  owner,  for  non-payment  of  the  tax, 
and  for  that  only;  and  it  must  be  so  construed."  The  purchaser 
buys  subject  to  being  defeated  if  the  tax  has  been  paid,  and  if 
his  title  is  invalidated  for  that  cause,  he  must  look  to  the  state 
for  the  relief  which  such  a  case  requires :  Jackson  ex  dem.  Clark 
V.  Morse,  18  Johns.  441.  We  might,  perhaps,  have  saved  our- 
taelves  the  labor  of  thus  multiplying  citations  on  this  branch  of 
the  case,  by  merely  refening  to  a  decision  of  our  own,  in  which 
it  was  held,  that  to  sustain  a  sale  of  real  estate  fo^  the  non-pay« 
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ment  of  taxes  by  {he  marshal  and  collector  of  the  city  of  We- 
tumpka,  the  purchaser  must  show  that  eveiy  prerequisite  to  the 
regularity  of  such  sale  had  been  strictly  complied  with:  Pope  y. 
Headeriy  5  Ala.  433.  But  as  the  opinion,  in  that  case,  though 
clearly  and  satisfactorily  reasoned,  did  not  go  into  an  elaborate 
examination  of  the  question,  we  have  thought  altogether  proper 
on  the  present  occasion,  to  fortify  the  conclusion  there  ex« 
pressed.  It  is  important  to  the  state,  as  well  as.to  individuals^ 
that  the  law  upon  this  point  should  be  understood,  and  this 
must  be  our  apology  for  having  thus  extended  this  opinion. 

Our  statutes  do  not  declare  that  a  sale  and  conveyance,  such 
as  we  are  considering,  shall  operate  propria  vigore,  it  merely 
provides  that  the  collector's  "  deed  shall  be  good  and  effectual^ 
both  in  law  and  equity."  By  this  we  understand  that  it  shall 
pass  the  title  to  the  vendee,  if  the  sale  was  made  in  obedience 
to  the  directions  of  the  law,  and  was  authorized  by  it — ^not  that 
the  vendee  shall  be  released  from  the  onus  of  proving  every 
prerequisite  to  the  regularity  of  the  sale.  This  being  the  case, 
the  citations  from  4  Wheat.,  3  Ohio,  and  others  of  a  kindred 
character  are  directly  in  point.  By  these  we  have  seen,  that  a 
tax  collector's  deed  is  not  even  prima  facie  evidence  in  favor  of 
the  purchaser's  title,  but  must  be  sustained  by  proof  of  extra- 
neous facts. 

The  notice  we  have  taken  of  our  statutes,  and  the  adjudica- 
tions upon  kindred  enactments  elsewhere,  very  clearly  indicate 
that  the  proceedings  of  the  collector,  Huggins,  under  whose 
deed  Lyon  claims,  were  eminently  irregular.  The  assessment 
does  not  particularize  the  land,  by  stating  what  portion  of  the 
Orange  Grove  tract  was  assessed.  It  could  not  have  been  as- 
certained, if  at  all,  without  reference  to  deeds  and  writings,  aa 
well  as  oral  testimony,  to  which  access  cotdd  most  probably  be 
obtained  only  by  time  and  industry.  It  does  not  appear 
whether  the  assessment  was  made  in  the  ordinary  mode  by  the 
proprietors  of  the  estate,  or  by  the  collector,  upon  his  neglect 
or  refusal  to  give  it  in;  nor  is  it  shown  that  the  collector  deliv- 
ered to  the  proper  persons  a  written  statement  of  the  tax  as- 
sessed. It  may  be  well  questioned,  whether  it  is  proved  that 
the  persons  liable  to  pay  the  tax  had  not  sufficient  property  in 
Mobile  county  that  could  be  sold  for  its  satisfaction.  Is  it  cei> 
tain  that  the  lands  were  assessed  to  the  proper  persons  ?  It  ia 
obvious  from  the  proof,  that  the  greater  part  of  the  sum  assessed 
was  paid  by  the  real  proprietors  of  the  property,  or  their  agents, 
even  previous  to  its  having  been  advertised  for  sale. 


Jan.  1847.]  Lyon  v.  Hunt.  227 

Again:  The  adyeridsement  by  the  oolleotor  of  the  time  and 
place  of  sale,  is  as  general  as  the  assessment,  and  proposed  to 
sell  **  the  balance  of  the  Orange  Groye  tract  remaining  unsold/' 
to  pay  the  entire  sum  assessed,  without  noticing  the  payment 
of  any  part  of  it;  nor  can  the  land  to  which  it  refers  be  identi- 
fied, and  located,  otherwise  than  by  reference  to  extraneous 
written,  and  perhaps  verbal  evidence.  And  to  this  it  may  be 
added,  that  it  not  only  does  not  appear  that  the  sale  was  adver- 
tised for  three  months,  but  it  was  proved  by  the  positive  testi- 
mony of  one  witness,  that  the  advertisement  first  appeared  on 
the  seventh  of  January,  1842,  and  the  sale  was  made  on  the 
seventh  of  February  next  thereafter — being  thirty  days.  It  is 
onnecessaiy  to  inquire  whether  any  particulars  in  which  we  have 
noticed  the  proof  to  be  wanting,  constitute  so  many  legal  ob- 
jections to  the  title  of  the  defendant,  Lyon,  since  it  is  perfectly 
dear  from  the  terms  of  the  statute,  that  the  two  last  stated  are 
substantial  defects  in  the  advertisement,  and  are  fatal  to  his 
pretensions.  The  affirmation  in  the  answers  of  Lyon  and  Hug- 
gins,  that  the  sale  was  advertised  according  to  law,  are  too  gen- 
eral and  indefinite  to  entitle  them  to  be  considered  a  direct  de- 
nial of  the  allegation,  that  the  notice  of  the  sale  was  published 
for  thirty  days  only.  These  defendants  do  not  state  what  they 
consider  a  legal  advertisement — it  may  be,  they  consider  such 
as  was  published,  and  for  the  period  proved,  was  a  compliance 
with  the  statute.  Be  this  as  it  may,  upon  principles  of  reason 
»  and  analogy,  the  opinion  of  a  defendant  generally  expressed, 
that  a  matter  was  transacted  pursuant  to  the  law,  can  not  out- 
weigh the  positive  declarations  of  a  witness,  who  states  tb# 
facts  specially,  which  show  that  the  law  was  disregarded. 

We  need  not  consider  any  other  question  discussed  in  this 
case,  as  the  result  can  not  be  changed  by  any  conclusion  wo 
might  attain  in  respect  to  them.  The  consequence  is,  that  the 
chancellor  rightly  perpetuated  the  injunction,  and  set  aside  the 
sale  and  conveyance  upon  which  the  defendant,  Lyon,  rested 
elaim.    The  decree  is  therefore  affirmed. 


CiTiD  in  ShaUuek  ▼.  Canon,  2  Cai.  589,  to  the  point  that  a  oonrt  of  ohan- 
eery  may  interfere  to  prevent  an  illegal  sale,  and  the  oonaequent  execution  ot 
an  improper  deed.  In  Ikxrly  v.  Doe,  18  How.  618,  the  snpreme  court  of  th« 
United  States  recommended  the  perusal  of  the  principal  caae. 

Tax  Sals,  Strict  Ck>MFLiANCB  with  Statute  Essential  to  Vauditt  ofi 
Bee  Brown  v.  Wright,  42  Am.  Dec.  481,  note  484,  where  other  caaea  are  ool- 
leoted. 

Injuvotion  to  Pbxyent  Tsispass:  See  Smith  t.  PettingiU,  40  Am.  Dea 
M7,  note  668,  where  other  caaea  are  collected. 
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Oliver  v.  Holt. 

[11  AKAmMA,g7A.l 

CoNTiNiTovs  BoKNiNO  Acxx>nNT  IS  AN  Entibx  Dkhaitd,  whioli  can  not  Iw 

split  ap  into  Beveral  canaes  of  action. 
Rbootebt  ov  JuDOMBirr  vob  Part  or  Entibb  Demaito  ib  a  BiA  to  a  lubaa- 

qnent  action  for  another  part  of  the  same  demand. 

AfisuicpsiT.     The  opinion  states  the  case. 
A.  Martin^  for  the  plaintiff  in  error. 
Mmore,  contra. 

By  Court,  Obmoio),  J.  The  writ  in  this  case  was  sued  out  on 
the  thirtieth  of  January,  1843,  and  the  judgment  rendered  bj 
the  justice  of  the  peace  which  is  pleaded  in  bar,  on  the  eighth 
of  February  afterwards;  it  is  therefore  a  just  inference,  that  the 
action  was  commenced  before  the  justice  before  this  suit  was 
instituted.  It  has  been  argued  on  that  hypothesis,  and  we  shall 
BO  consider  it.  The  facts  as  found  by  the  juiy,  establish  that 
there  was  a  running  account  between  these  parties  for  services 
rendered  by  the  plaintiff  as  a  physician,  and  that  the  entire  ac- 
count was  due  when  the  action  was  commenced  before  the  jus- 
tice of  the  peace.  The  question  then  presented  by  the  record  is, 
whether  a  suit,  and  recovery  of  judgment,  for  part  of  an  account, 
is  such  an  abandonment  of  the  residue,  that  no  action  can  after- 
wards be  maintained  for  it.  This  is  a  different  question  from 
that  which  arises  when  a  former  recoveiy  is  relied  on,  because 
in  a  previous  action  between  the  same  parties,  the  same  matter 
was  put  in  issue,  and  was,  or  might  have  been  passed  upon  by 
the  jury.  The  case  of  Seddan  v.  liUop,  6  T.  B.  607',  is  a  leading 
authority  upon  this  subject.  There  the  plaintiff  counted  on  a 
promissory  note,  and  also  for  goods  sold  and  delivered,  and 
obtained  a  judgment.  He  afterwards  brought  suit  for  the  goods 
sold,  and  the  court  held  that  the  former  recoveiy  was  prima  facie 
evidence  that  the  plaintiff's  entire  demand  had  been  submitted 
to  the  jury,  but  that  he  cotdd  show  that  it  vras  not,  and  that  in 
fact  no  evidence  whatever  was  submitted  to  the  jury  upon  the 
demand  then  sought  to  be  enforced.  Lord  Eenyon  distinguishes 
the  case  from  one,  where  a  party  suing  on  a  single  demand  fails 
to  make  proof  of  a  part,  in  which  event  the  verdict  would  be  a 
bar  to  another  suit  for  the  portion  of  the  demand  which  the 
plaintiff  failed  to  recover  in  the  first  suit.  This  principle  has 
been  frequently  recognized  in  this  court. 

In  this  case  the  juiy  have  found,  that  the  items  comiK>sing 
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the  accotmt  xeooTered  before  the  justice,  are  separate  and  dis- 
tinct from  the  items  of  this  account;  it  is  clear,  therefore,  that 
this  matter  -was  not,  and  could  not  have  been  passed  upun  by 
the  justice  of  the  peace,  and  the  only  question  is,  whether  a 
running  account  is  such  an  entire  thing,  that  it  is  not  suscepti- 
ble of  division,  and  that  therefore  a  recovery  in  a  suit  instituted 
for  a  party  will  bar  a  suit  for  the  residue.  Such  is  our  opinion. 
A  continuous  running  account  between  the  same  parties,  is  an 
entire  thing,  not  susceptible  of  division,  the  aggregate  of  all  the 
items  being  the  amount  due.  If  this  is  not  so,  then  each  item 
of  which  the  account  is  composed  is  a  separate  debt  for  which 
the  party  may  sue.  An  account  may  doubtless  be  composed  of 
items  independent  of,  and  having  no  necessary  connection  with 
each  other,  as  an  entire  continuous  dealing,  and  in  such  a  case, 
although  if  the  items  be  of  a  similar  nature,  they  may  be  com- 
bined in  one  action,  the  party  may  if  he  thinks  proper  bring 
separate  actions  on  each,  the  only  remedy  for  which  would  be 
an  order  to  consolidate  them.  In  The  King  v.  The  Sheriff  of 
Herefordshire^  1  Bam.  &  Adol.  672,  separate  actions  were 
brought  by  a  conmion  carrier  in  the  county  court,  for  carry- 
ing goods  at  two  several  times,  each  of  the  actions  being  for 
one  pound  four  shillings.  A  motion  was  made  in  the  king's 
bench  for  a  prohibition,  upon  the  ground  that  but  one  suit 
cotdd  be  maintained.  The  rule  was  refused.  Lord  Tenterden 
remarking,  that  they  were  distinct  debts,  and  did  not  come 
within  the  rule  of  law  prohibiting  the  splitting  of  actions.  This 
rule  of  law,  that  a  demand  not  divisible  in  its  nature,  can  not  be 
split  up  into  several  causes  of  action  has  been  recognized  by  this 
court  in  two  cases:  Lock  v.  Miller y  3  Stew.  &  P.  14,  and  De  Sylva 
V.  Henry y  8  Port.  132.  A  consequence  of  this  rule  is,  that  a 
judgment  in  a  suit  for  a  part  of  the  claim,  is  a  bar  to  an  action 
for  the  remainder.  This  results  necessarily  from  the  entirety  of 
the  contract;  being  incapable  of  division,  so  as  to  be  the  founda- 
tion of  several  suits,  a  recovery  of  a  part,  is  an  election  to  take 
that  for,  and  is  therefore  equivalent  to,  a  recovery  of  the  whole. 
This  principle  has  been  asserted  in  a  great  many  cases. 
Chiemsey  v.  Carver,  8  Wend.  492  [24  Am.  Dec.  60],  was  an  ac- 
tion for  goods  sold  and  delivered  upon  an  account,  consisting  of 
distinct  items,  delivered  on  different  days  but  all  due.  It  was 
held  to  be  an  entire  demand,  and  that  a  recovery  for  a  part  was 
a  bar  to  an  action  for  the  residue.  The  question  again  under- 
went an  elaborate  examination  in  the  case  of  Bendemagle  v. 
Cock8, 19  Id.  207  [31  Am.  Deo   448],  where  most  of  the  ad« 
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judged  cases  are  analyzed,  and  the  principle  sustained  and 
re-asserted.  The  same  doctrine  is  asserted  in  Bunnel  v.  Pinto, 
2  Conn.  431,  and  in  Lane  y.  Cook,  3  Day,  255.  So  in  Ingraham 
▼.  Hall,  11  Serg.  &  E.  78,  it  was  held  that  an  entire  demand 
ootdd  not  be  separated,  by  the  assignment  of  a  part  to  another, 
80  as  to  authorize  more  than  one  suit  upon  it.  Modifications  of 
the  rule  may  be  found  in  some  cases  which  seem  to  invade  this 
principle;  but  the  rule  itself  is,  we  believe,  universally  recog- 
nized, and  indeed  the  only  question  would  seem  to  be,  whether 
a  continuous  running  account,  is  an  entire  thing,  or  whether 
each  item  of  which  it  is  composed  is  a  separate  debt.  That  it  is 
an  entire  thing,  is  expressly  decided  in  many  of  the  cases  referred 
to,  and  on  principle  it  would  seem  difficult  to  attain  any  other 
conclusion. 

The  facts  found  by  the  jury,  bring  this  case  fully  within  the 
principle.  It  is  an  action  on  a  medical  account,  which  was 
due  when  the  suit  was  commenced  before  the  justice  of  the 
peace.  Like  a  merchant's  account,  it  consists  of  a  connected 
series  of  dealings  between  the  parties,  the  aggregate  sum  at  the 
close  of  the  dealings,  or  when  the  account  is  closed,  being  the 
amount  due.  It  can  make  no  difference  that  the  judgment  was 
not  rendered  by  the  justice,  until  after  this  suit  was  commenced. 
Having  been  conmienced  before  this  suit,  and  being  reduced  to 
judgment,  no  other  action  can  be  maintained  for  the  same  de- 
mand. 

Beversed  and  remanded. 


Ektibb  Demaitd  oak  kot  bx  Spltf  up  80  aa  to  authorize  the  bringing  of 
several  Boits  thereon:  See  Bendemagle  v.  Cochg,  82  Am.  Dec  448,  note  404^ 
where  this  subjeot  is  discuBeed. 

Items  ot  Aoooinrr  Cowhtitutk  but  Onx  Entibb  Dbmaiti):  See  note  to  Ben* 
4mmagle  v.  Ooeksj  32  Am.  Dec.  465,  where  other  casea  are  ooUeoted. 


BincLEB  V.  Lee. 

[11  Alabaica,  886.] 

Fabol  Cohtbaot  vob  Sale  of  Land,  Executbd  bt  GomrEYANCE  thereof, 
may  be  enforced  at  law,  and  cuaumpsU  will  lie  for  the  pnrchaae  money) 
bat  if  the  conveyance  was  not  made  until  after  the  action  was  com- 
menced, it  can  not  be  maintained. 

CtaTaAcrr  Made  on  Sunday  is  Void,  and  can  not  be  validated  by  sabee* 
qnent  ratification;  but  if  the  terms  of  a  contract  are  agreed  upon  am 
Sunday,  and  the  contract  la  subsequently  executed,  it  is  valid. 
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Ebbob  to  ihe  drcait  court  of  Maoon.  JMwmpmi.  The  opin- 
ion states  the  case. 

Ounn,  for  the  plaintiff  in  error. 

Cockey  contra. 

By  Court,  Obmobd,  J.  The  contract  is,  in  substance,  an  agree- 
ment bj  which  the  defendant  was  to  pay  the  plaintiff  one  hun- 
dred and  fifty  dollars  for  the  choice  of  two  half  sections  of  land, 
which  belonged  to  them  jointly,  and  the  right  to  cultivate  for 
one  year  a  portion  of  cleared  land,  it  being,  as  it  appears,  un- 
certain at  the  time,  whether  all  the  cleared  land  was  on  the  half 
section  selected  by  the  defendant.  It  is  yery  clear,  that  so  long 
as  this  contract  remained  executory,  not  being  in  writing,  it 
could  not  be  enforced  at  law  by  either  party,  at  least  so  far  as  it 
relates  to  the  choice  of  the  half  sections.  But  it  is  equally  cer- 
tain, that  after  it  was  executed  by  a  conveyance  of  the  land  to  the 
defendant,  pursuant  to  the  contract,  an  action  will  lie  for  the 
consideration  agreed  to  be  paid.  It  is  indeed  the  common  case 
of  assumpsit  for  the  purchase  money,  after  a  sale  and  conyeyance 
of  an  estate  in  land.  See  the  precedents:  2  Chit.  PL  38.  As 
this  conveyance  had  not  been  made  when  this  action  was  brought, 
it  was  prematurely  commenced,  and  the  court  correctly  rendered 
judgment  for  the  defendant  on  the  facts  agreed.  The  plaintiff 
can  not  maintain  this  action,  by  proof  of  facts  subsequent  to 
its  commencement,  by  which  alone  he  has  the  right  to  sue  at 
law.  The  refusal  of  the  plaintiff  to  permit  the  defendant  to 
enjoy  a  portion  of  the  cleared  land,  which  by  the  contract  he 
was  to  have  the  use  of  for  one  year,  will  not  defeat  his  right  to 
an  action  on  the  contract,  but  wotdd  go  in  mitigation  of  the 
damages. 

A  contract  made  on  Sunday  can  not  be  enforced,  nor  will  a 
subsequent  ratification  validate  it,  as  it  was  originally  void: 
Sheppey  v.  Eastwood,  9  Ala.  198.  But  when,  as  in  this  case, 
nothing  is  done  towards  the  performance  oi  execution  of  the 
contract  imtil  a  subsequent  period,  the  fact  that  a  similar  con- 
tract had  been  previously  made  on  Simday,  will  not  bring  the 
subsequent  contract  within  the  statute.  This  is  not  the  ratifi- 
cation of  a  contract  previously  made,  but  is  a  new  and  substan- 
tive contract.  In  the  case  cited,  if  the  promissory  note  there 
sought  to  be  enforced,  had  not  been  made  on  Sunday,  but  sub- 
sequently, the  fact  that  the  parties  had  made  a  similar  contract 
previously  on  Sunday,  which  was  not  valid,  could  not  render 
nugatory  the  subsequent  binding  contract. 

Let  the  judgment  be  affirmed. 
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Contracts  Made  ok  Sunday:  See  Adams  v.  ffameU^  43  Am.  Deo.  456^ 
nole  457,  where  other  cases  are  collected. 

Part  Pekformancb  of  Parol  Contract  fob  Sale  of  Land:  See  Duffon 
▼.  outings,  43  Am.  Dec.  306;  Baring  y.  Pierce,  40  Id.  634;  EdeUn  v.  CZdrib> 
•on,  38  Id.  177;  Pngh  v.  Oood,  37  Id.  534,  note  641. 


GoOEIN  V.   ElOHABDSON. 

[11   hjnhUkVh,  889.] 

Ihdobsement  of  Receipt  Given  by  Attorney  at  Law  for  Note  which 
has  heen  placed  in  his  hands  for  collection,  does  not  pass  to  the  assignee 
the  legal  title  to  the  note,  although  such  attorney,  by  another  indorse- 
ment on  the  receipt,  promises  to  pay  the  proceeds,  when  collected,  to  the 
assignee.  The  contract  between  the  assignor  and  assignee,  in  such  a  case^ 
is  not  analogous  to  that  of  indorsement,  and  does  not  impose  on  the  as- 
siguee  the  necessity  of  adopting  the  same  measures  as  are  necessary  to 
charge  an  indorser. 

Presumption  that,  where  Notes  Assigned  Prove  Unproductive,  the 
assignor  is  to  be  chargeable  upon  the  original  consideration,  is  a  mere  in- 
ference of  fact,  and  may  be  overcome  by  proof  that  a  different  agreement 
was  made  between  the  parties,  and  parol  evidence  of  such  agreement  is 
admissible,  in  the  absence  of  any  written  contract  on  the  subject. 

Ebbob  to  the  circuit  court  of  Lauderdale.  AasumpsU,  On 
the  trial,  the  plaintiff  gave  in  evidence  a  receipt  from  Brocchus, 
an  attorney  at  law,  to  the  defendant,  for  two  notes  which 
Brocchus  had  received  for  collection.  The  defendant,  by  in- 
dorsement on  this  receipt,  assigned  these  notes  to  the  plaintiff. 
Brocchus  also  indorsed  on  this  receipt  the  following:  ''In  ac- 
cordance with  the  above  assignment,  I  will  pay  over  the  proceeds 
of  the  within-mentioned  notes,  when  collected,  on  account  of 
William  A.  Bichardson  to  John  Simpson  &  Co. ;  Charles  Gookin, 
the  assignor,  to  pay  the  costs  of  collection."  Plaintiff  then 
showed  that  suits  were  brought  on  said  notes,  in  which  judg- 
ments were  obtained  and  executions  taken  out,  and  returned 
*'  no  property  found."  He  also  proved  that  the  defendant  was 
indebted  to  him  in  a  much  larger  sum  than  the  amount  of  the 
two  notes,  and  that  they  were  transferred  in  substitution  of  that 
indebtedness.  The  defendant  then  produced  the  account  of  the 
plaintiff  against  him,  which  was  receipted  in  full  of  all  demands 
to  date.  He  also  offered  to  prove,  that  the  notes  in  the  hands 
of  Brocchus  were  received  by  the  plaintiff  without  recourse  to 
him,  if  he  failed  to  collect  them.  This  testimony  was  excluded 
on  the  ground  that  it  tended  to  vary  the  indorsement  of  the 
ceipt.     Verdict  and  judgment  for  the  plaintiff. 
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E.  W.  Peck,  for  the  plaintiff  in  error. 
L,  P.  WcUker,  for  the  defendant  in  error. 

By  Court,  Collieb,  C.  J.  According  to  the  principles  of  mer« 
eantile  law,  a  bill  or  promissory  note  payable  to  a  certain  person 
or  his  order,  could  only  be  transferred  by  indorsement,  so  as  to 
enable  the  holder  to  maintain  an  action  thereon  in  his  own 
name  against  the  previous  parties.  A  mere  assignment  of  such 
paper  without  an  indorsement,  will  invest  the  holder  with  the 
same  rights  only,  as  he  would  acquire  upon  an  assignment  of  a 
bill  not  negotiable;  and  if  the  beneficial  interest  be  transferred, 
but  there  has  been  no  indorsement,  the  action  must  be  brought 
in  the  name  of  the  payee:  Story  B.  Exch.  222;  Ch.  Bills,  9th 
Am.  ed.  252;  Oibson  v.  Minet,  1  H.  Black.  605;  Pease  v.  Hirst, 
10  Bam.  &  Cress.  122;  Peacock  v.  Rhodes,  Doug.  633;  Andrews 
&  Bros.  V.  McCoy,  8  Ala.  920,  927  [42  Am.  Dec.  669]. 

It  is  declared  by  a  statute  of  this  state,  that  all  writings  for 
the  payment  of  money,  or  any  other  thing,  may  be  assigned  by 
indorsement,  whether  they  are  payable  to  the  order  or  assigns 
of  the  obligee  or  payee,  or  not;  and  the  assignee  may  sue  thereon 
in  his  own  name:  Clay's  Dig.  381,  sec.  6;  see  also  Id.  383,  sec.  12. 

From  this  view  of  the  law,  it  is  entirely  clear  that  the  legal 
title  to  the  notes  in  the  hands  of  Mr.  Brocchus,  did  not  pass  to 
the  plaintiff  by  the  indorsements  on  the  receipt.  The  assign- 
ment of  the  notes,  as  evidenced  by  the  defendant's  indoraement 
on  the  receipt,  did  not  authorize  the  assignee  to  hold  the  mak- 
ers liable  to  him  ex  directo,  though  in  equity  it  conferred  all  the 
title  which  the  assignor  had.  He  might  have  controlled  their 
collection,  received  the  money,  settled  with,  or  released  the 
makers,  subject  to  any  lien  of  the  attorney.  The  indorsement 
of  Mr.  Brocchus  recognizes  the  act  of  the  defendant,  promises 
to  pay  the  proceeds  of  the  notes,  when  collected,  on  account  of 
the  assignee  to  Messrs.  Simpson  &  Co.,  and  look  to  the  assignor 
to  pay  the  costs  of  collection. 

The  contract  then  between  the  plaintiff  and  defendant  is  not 
analogous  to  an  indorsement,  that  is,  it  does  not  privm  facie  im- 
pose upon  the  assignee  the  necessity  of  adopting  the  same  meas- 
ures as  are  necessaiy  to  charge  an  indorser.  It  may  be  con- 
ceded that  whenever  it  was  shown  by  extrinsic  proof  that  the 
defendant  was  indebted  to  the  plaintiff,  and  that  the  receipt  was 
indorsed  with  the  view  of  furnishing  from  the  proceeds  of  the 
2iotes«  the  means  of  extinguishing  this  indebtedness,  the  pre- 
emption would  arise,  that  if  the  notes  were  unproductive,  then 
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fhe  assignor  would  be  chargeable  upon  the  original  consideza- 
tion.  But  this  presumption  wotdd  be  a  mere  inference  of  fact, 
and  might  be  repelled  or  entirely  removed  by  countervailing 
proof.  No  rule  of  evidence  would  be  violated  by  its  admission — 
there  is  no  writing  indicating  the  contract  between  the  par- 
ties, which  would  be  contradicted,  added  to,  or  varied.  The 
evidence  then,  that  the  notes  were  assigned  without  recourse,  or 
that  the  defendant  should  stand  discharged  from  his  indebted- 
ness, although  the  plaintiff  failed  to  realize  the  amount  of  them^ 
serve  but  to  show  what  was  the  contract  between  the  parties. 
In  the  absence  of  a  writing  showing'  this,  by  agreement  of  the 
parties,  or  by  legal  intendment  and  conclusion  operating  upon 
a  writing,  the  evidence  was  free  from  objection.  The  ruling  of 
the  circuit  court  is  consequently  enroneous — ^its  judgment  is  there* 
fore  reversed,  and  the  cause  remanded. 


Dabga^  v.  Wabing  et  al. 

'  [11  A¥tABAM4,  868.] 
JUDOMKNT  CbBDITOR  MA7  FiLS  BiLL  TO  SUBJBGT  EqUITABLI   InTBBIST  oI 

his  debtor  to  the  payment  of  his  debt,  and  also  to  remove  impedimonte 
to  a  sale  at  its  value  of  an  estate  which  may  be  reached  hyJieri/cuMU, 

Suit  bt  Cbeditob  to  Set  Aside  Fraudulent  Deed  gives  to  the  com- 
plainant a  lien  on  the  land,  which  will  not  be  defeated  by  a  honaJSde 
sale  by  the  defendant,  nor  by  a  sale  under  execution  on  the  judgment  of 
another  creditor.  The  purchaser  under  the  execution,  pendente  liie^  will* 
in  such  a  case,  be  overreached  by  the  purchaser  under  the  decree,  and 
the  chancellor  will  compel  him  to  surrender  the  possession* 

Nbolbci  of  Judgment  Creditob  to  Sue  out  Execution  from  term  to 
term  after  the  return  of  the  original^,  /a.,  postpones  his  lien  to  that  of 
a  junior  judgment  creditor  who  institutes  a  suit  in  equity  to  subject  the 
real  estate  of  the  debtor  to  the  satisfaction  of  his  judgment. 

Appeal  from  the  court  of  chancery  at  Mobile.  The  petition 
filed  by  the  appellant  alleged  that  in  December,  1840,  Fowlers 
and  Prout  and  also  Crouches  and  Sneed,  recovered  judgments 
in  the  United  States  circuit  court  for  the  southern  district  of 
Alabama,  against  John  Ticknor.  Executions  were  issued  on 
these  judgments,  and  placed  in  the  hands  of  the  marshal,  who 
made  due  return  thereof.  Afterwards,  in  May,  1845,  executions 
were  again  issued  on  these  judgments  and  delivered  to  tho 
marshal.  On  the  seventh  of  July,  1845,  certain  real  property 
in  the  city  of  Mobile  was  regularly  sold  by  the  marshal  under 
these  executions,  and  the  petitioner  became  the  purchaser  for 
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the  sum  of  seven  thousand  five  hundred  dollars,  and  recoived  a 
deed  therefor.  This  property  is  in  the  possession  of  Moses 
Waring,  under  the  order  of  the  court  of  chancery  appointing 
him  a  receiver  in  the  cause  now  pending  in  that  court,  wherein 
Joseph  Wiswall  is  complainant,  and  John  Ticknor  and  James 
L.  Day  are  defendants.  Wiswall  in  his  bill  in  said  suit  alleges 
that  he  is  a  judgment  creditor  of  Ticknor  by  a  judgment  ren- 
dered by  the  circuit  court  of  Mobile,  in  the  spring  of  1842,  on 
which  execution  has  issued,  and  been  returned  "  no  property 
found."  Wis  wall's  bill  is  framed  for  a  discovery  of  assets  of 
Ticknor,  and  to  set  aside  a  deed  from  Ticknor  to  Day,  executed 
in  April,  1840,  on  the  ground  that  it  is  fraudulent  as  to  cred- 
itors. A  decree  has  been  rendered  setting  aside  this  deed  and 
appointing  Waring  a  receiver.  Petitioner  prays  that  the  re- 
ceiver be  withdrawn  as  to  the  premises  in  question,  and  that  he 
be  placed  in  possession.  Wiswall  answered  that  at  the  time  of 
the  purchase  by  the  petitioner  he  gave  notice  of  the  pendency 
of  his  suit.  Ticknor  and  Day  merely  answer  that  they  are  par- 
ties to  the  suit  of  Wiswall.  Waring  answers  that  he  was  ap- 
pointed receiver  in  the  Wiswall  suit,  and  has  acquired  posses- 
sion of  the  property  by  the  attornment  of  the  tenant.  The 
chancellor  decided  that  the  property  in  question  could  not  have 
been  sold  under  execution  until  the  deed  from  Ticknor  to  Day 
was  set  aside;  that  Wiswall  acquired  a  lien  by  filing  his  bill; 
that  the  decree  rendered  in  that  suit  placed  the  property  in  such 
a  situation  that  it  could  not  be  levied  on,  and  that  consequently 
the  sale  on  which  the  petitioner  relies  is  a  nuUity .  The  petition 
was  therefore  dismissed  with  costs.  The  petitioner  thereupon 
moved  the. court  for  leave  to  bring  an  action  of  ejectment  against 
the  receiver.  The  motion  was  denied,  and  the  petitioner  ap- 
pealed from  the  order  and  decree. 

J.  A.  CampbeU,  for  the  appellant. 

K,  B.  Sewdll,  for  the  appellees. 

By  Court,  Collieb,  C.  J.  A  judgment  creditor  may  resort  to  a 
court  of  equity  not  only  to  subject  the  equitable  interests  of  his 
debtor,  but  for  the  purpose  of  removing  impediments  to  the  sale 
at  its  value  of  an  estate  which  may  be  reached  by  a  fieri  facias. 
It  has  been  held,  that  he  may  file  his  bill  to  set  aside  a  f  raudtdeni 
conveyance  of  land,  as  soon  as  he  has  obtained  a  judgment  which 
IB  a  lien  upon  it:  Mohawk  Bank  v.  Mwater,  2  Paige,  54;  and  to 
entitle  him  thus  to  proceed  it  is  not  necessary  that  he  should 
flzBt  sue  out  an  execution:  Clarkson  v.  De  Peyster,  3  Id.  320^ 
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But  see  McKinLey  t.  Combs y  1  Mon.  106;  ARen  y.  Camp,  Id.  231 
[15  Am.  Dec.  109];  Halbert  v.  Grant,  4  Id.  580;  Scott  v.  McML- 
len,  1  Litt.  302  [13  Am.  Dec.  239] ;  Screven  t.  Bostiok,  2  McCord'a 
Ch.  410;  Beck  y.  BurdeU,  1  Paige,  305  [19  Am.  Dec.  436].  A 
suit  in  equity  bj  a  creditor  to  set  aside  a  fraudulent  deed,  and 
haye  the  land  of  his  debtor  sold,  it  has  been  decided,  giyes  the 
complainant  a  lien  on  the  land,  which  will  not  be  defeated  by  a 
bona  fide  sale  by  the  defendant,  or  under  an  execution  on  the 
judgment  of  another  creditor.  In  such  case,  the  purchaser  un- 
der the  execution  pendente  lile,  will  be  oyerreached  by  the  pur« 
chase  under  the  decree,  and  the  chancellor  will  compel  him  to 
surrender  the  possession:  ScoU  y.  Coleman,  5  T.  B.  Mon.  73. 
See  Harrison  y.  Battle,  1  Dey.  Eq.  541;  Brown  y.  McDonald,  1 
Hill's  Ch.  (S.  C.)  297,  301;  McElwain  Y.Yardley,  9  Wend.  548; 
FiaU  y.  St.  Clair's  Heirs,  6  Ohio,  233. 

In  the  case  at  bar,  Wiswall  not  only  recoyered  a  judgment 
against  Ticknor,  but  he  caused  execution  to  be  issued,  which 
was  returned  *'  no  property  foimd;"  the  object  of  his  bill  was 
to  yacate  a  conyeyance  (among  other  things)  of  land  which  Tick- 
nor had  made  to  Day,  upon  the  ground  that  it  was  fraudulent. 
The  jurisdiction  of  equity  is  well  maintained  by  the  authorities 
cited,  and  the  most  material  question  to  be  considered  is, 
whether  it  can  be  diyested  by  a  subsequent  leyy  and  sale  under 
a  senior  judgment.  Howeyer  this  may  be,  where  the  lien  of 
the  judgment  is  paramoimt  to  that  which  attached  by  yirtue  of 
the  suit  in  chancery,  it  is  perfectly  clear,  that  if  the  lien  of  the 
latter  gaye  the  superior  right,  the  petitioner  did  not  acquire  a 
title  by  his  purchase  to  which  the  possession  can  be  yielded* 
In  Newdigate  y.  Jacobs,  Lee,  and  Bees,  9  Dana,  20,  it  was  deter- 
mined that  the  filing  of  a  bill  by  a  judgment  creditor  to  subject 
the  land  of  his  debtor,  or  at  least  the  seryice  of  process  upon 
the  bill,  giyes  the  complainant  a  lien  on  the  property,  by  plac- 
ing it  under  the  control  of  the  court,  which  will  not  suffer  it  to 
be  withdrawn  so  as  to  defeat  the  object  of  the  bill  by  any  sub- 
sequent act  or  title.  If  the  land  is  sold  under  an  execution 
which  came  to  the  officer's  hands,  after  the  bill  had  been  filed, 
the  purchaser  must  take  it  subject  to  the  decree.  So  in  Sumner 
y.  KeUy,  2  Sch.  &  Lef .  398,  it  was  decided,  that  when  a  decree 
has  been  obtained  by  a  creditor  on  behalf  of  himself  and  other 
creditors,  a  prior  creditor  who  has  obtained  a  judgment  at  law 
in  ejectment  grounded  on  an  elegit,  shall  not  be  allowed  to  get 
into  possession.    The  lord  chancellor  remarking  that  he  could 
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not  suffer  the  proceedings  in  the  court  to  be  disturbed  by  lei- 
ting  any  creditor  get  into  possession. 

The  neglect  of  the  plaintiffs  under  whose  judgments  the  pe- 
titioner claims,  to  sue  out  executions  from  term  to  term,  after 
the  return  of  the  originals,  if  it  did  not  give  to  the  execution  in 
&vor  of  Wiswall  the  superior  lien,  yet  when  connected  with  the 
filing  of  the  bill,  it  had  that  effect.  This,  we  think,  results  not 
only  from  the  plain  language  of  the  statutes  upon  the  subject 
of  executions,  but  from  the  repeated  judicial  expositions  l^ey 
have  received:  See  McBroom  v.  Rives^  1  Stew.  72;  Cary  v.  Gregg, 
8  Id.  433;  Mils  v.  WiUiama,  2  Stew.  &  P.  390;  Collingsworth  v. 
Ilamy  4  Id.  237  [24  Am.  Dec.  753];  Wood  v.  Gary,  6  Ala.  43; 
Smith  V.  Hogan,  4  Id.  93;  Lucas  v.  Doe  ex  dem.  Price,  Id.  679; 
BiU  Y.  Slaughter,  7  Id.  632.  In  respect  to  the  lien  of  the  judg- 
ments, it  may  be  remarked  that  it  has  been  decided,  that  a 
judgment  gives  to  the  creditor  a  lien  on  the  real  estate,  not  in 
virtue  of  any  express  statutory  enactment,  but  as  a  consequence 
of  the  act  of  1807,  which  gives  the  writ  of  elegit  against  the 
lands  of  which  the  debtor  was  seised  at  the  time  of  obtaining 
the  judgment:  Morris  v.  Ellis,  3  Id.  560;  Pope  v.  Brandon,  2 
Stew.  401  [20  Am.  Dec.  49].  At  the  common  law  a  judgment 
did  not  operate  a  lien  upon  the  real  estate  of  the  debtor;  and 
the  statute  of  Westminster,  to  which  the  right  of  lien  owes  its 
existence,  does  not  in  express  words  make  the  lands  liable  which 
the  debtor  had  at  the  time  of  the  judgment;  but  it  is  by  impli- 
cation and  judicial  construction,  and  by  the  election  made  by 
the  plaintiff  to  sue  out  an  elegit  that  a  judgment  is  a  lien  upon 
the  land:  Jones  v.  Edmonds,  3  Murph.  43.  But  with  us  the  act 
of  1812  preserves  the  lien,  though  the  plaintiff  causes  a  fieri 
facias  to  be  issued:  Clay's  Dig.,  p.  199,  sec.  1;  p.  205,  sec.  17, 
In  Den  ex  dem.  Bed  v.  HiU,  1  Hayw.  72,  it  was  said  a  judgment 
binds  the  lands  from  the  time  it  is  rendered,  so  as  to  take  from 
the  debtor  the  right  of  disposing  of  them;  but  if  a  fi^  fajdaz 
issues  upon  a  subsequent  judgment,  and  comes  to  the  hands  of 
the  sheriff,  and  the  lands  of  the  debtor  are  levied  on  and  sold 
thereunder,  the  title  passes  to  the  vendee.  Between  creditor 
and  creditor,  it  is  not  the  first  judgment,  but  the  first  execution 
that  gives  the  preference.  To  the  same  effect  is  a  dictum  in 
Campbell  v.  Spence,  4  Ala.  543  [39  Am.  Dec.  301].  See  Mc* 
Broom  v.  Bivcs,  1  Stew.  72. 

If  Wiswall,  instead  of  proceeding  in  equity  to  set  aside  the 
eonveyance  from  Ticknor  for  the  benefit  of  Day,  had  caused  a 
fieri  facias  to  be  issued,  and  the  land  in  question  to  be  sold. 
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the  purchaser  would  have  acquired  a  title  divested  of  the  lien  of 
the  older  judgments,  and  he,  himself,  would  have  been  entitled 
to  the  purchase  money.  We  have  seen  that  the  commencement 
of  his  suit  in  equity  gave  to  his  judgment  a  specific  lien,  which 
that  court  would  not  allow  to  be  divested;  that  it  was  allowable 
for  him  to  go  into  chancery  and  ask  the  removal  of  a  fraudulent 
incumbrance,  which  would  have  prevented  the  land  from  yield- 
ing an  equivalent  at  a  sale  under  execution.  Wiswall,  then,  by 
the  course  he  has  pursued,  can  not  stand  in  a  less  favorable  po- 
sition, than  if  he  had  caused  a  levy  and  sale  to  be  made;  but 
his  rights  are  precisely  the  same,  and  his  superior  diligence 
gives  him  a  preference  of  the  judgment  creditors,  under  whose 
executions  the  petitioner  purchased.  The  view  we  have  taken 
is  decisive  of  the  cause,  and  as  the  result  can  not  be  changed, 
we  decline  considering  the  other  question  discussed.  The  order 
of  the  court  of  chancery  dismissing  the  petition,  and  the  re- 
fusal to  permit  an  ejectment  to  be  brought  (if  the  latter  part  of 
the  order  is  susceptible  of  revision),  is  affirmed. 


Equitable  Interests  not  Gekerallt  Subject  to  EzxonnoNt  See  Biee  v. 
Burnett,  42  Am.  Dec.  336,  note  345,  where  other  cases  are  collected. 

The  pbincipal  case  is  cited  in  OcUveston,  H,  d:  S,  A,  R.  R.  Co.  ▼.  Jfe- 
Donald,  53  Tex.  518,  to  the  point,  that  removing  impediments  to  the  sale  of 
property  at  a  fair  valnation,  is  a  ground  upon  which  the  jurisdiction  of  • 
court  of  equity  may  be  sustained;  and  in  WisuxtU  v.  Sampson,  14  How.  (U. 
8.)  69,  to  the  point,  that  a  sale  made  while  the  property  sold  was  in  the  po»- 
Mssion  and  safe  keeping  of  the  court  of  chancery,  is  illegal  and  void. 


GliEAIiAND  V.  WaLKEB. 

[11  AtiA1iam4,  loss.] 

Wbittbn  Gontraot  Executed  Br  Agent  must,  in  oboeb  to  Butd  FlmnB- 
PAL,  purport  on  its  faoe  to  be  his  contract. 

Ratification  bt  Principal  of  Agent's  Act  will  have  the  same  effect  as  aa 
original  authority. 

Fact  that  Agent,  in  Signing  his  Principal's  Name  to  Note,  added  thereto 
a  middle  initial,  which  made  the  name  identical  with  his  own,  does  not 
justify  a  legal  conclusion  that  the  payee  of  the  note  gave  credit  to  the 
agent  and  accepted  his  individual  note  as  evidence  of  his  personal  lia^ 
bility. 

To  Prove  that  Note  was  Intended  to  Bind  Agent,  and  not  Prutcipai^ 
evidence  that  suit  thereon  against  the  agent  was  prosecuted  to  judgment^ 
is  admissible;  but  the  effect  of  such  evideuce  may  be  impaired  or  de- 
stroyed by  proof  that  such  suit  was  brought  by  mistake. 

Fbbson  Dealing  with  Agent  of  Undisclosed  Principal,  may,  upon  di^ 
covering  the  principal,  recover  from  him,  although  he  had  debited  tilt 
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■genti  provided  the  state  of  the  aoconnt  between  the  principal  and  agent 
is  not  altered  to  the  prejudice  of  the  former.  *Bat  if  he,  knowing  that 
he  IB  dealing  with  an  agent,  and  who' his  principal  is,  makes  the  agent 
his  debtor,  he  can  not,  upon  the  agent's  failure,  charge  the  principal. 

^  HXRB  Chasge  Asked  por  is  Corsbct  in  Point  or  Law,  and  applicable  to 
the  testimony  in  the  case,  it  should  be  given  by  thd^urt. 

Ghabos  should  bs  Given  in  Terms  in  Which  It  is  Asked,  where  it  is 
conformable  to  law  and  authorized  by  the  evidence  adduced. 

Ebbob  to  the  circuit  court  of  Talladega.  The  facts  sufficiently 
appear  &om  the  opinion. 

W.  P.  ChiUon  and  8.  F.  Bice,  for  the  plaintiff  in  error. 

F.  W,  Bowdon,  for  the  defendant  in  error. 

By  Court,  Collieb,  C.  J.  It  is  certainly  correct  as  a  general 
role,  that  where  a  written  contract  is  entered  into  by  an  agent 
with  a  third  person,  in  order  to  bind  the  principal  and  make  it 
his  act,  it  must  purport  on  its  face  to  be  his  contract.  Story's 
Ag.,  sec.  147-161.  The  ratification  of  a  contract  when  fairly 
made,  will  have  the  same  effect  as  an  original  authority  to  bind 
the  principal  not  only  in  regard  to  the  agent  himself,  but  in  re- 
spect to  third  persons.  If  therefore  an  agent  has  made  a  con- 
tract, without  authority  for  his  principal,  or  beyond  his  author- 
ity, and  it  is  afterwards  ratified,  the  principal  may  generally 
sue  and  be  sued  thereon,  in  the  same  manner,  and  with  the  same 
effect,  as  if  he  had  originaUy  given  the  authority.  Omnes  rail' 
habUio  reirotrahiiur,  et  mandato  priori  asqui  paraiur.  Story's 
Ag,,  sec.  244-246.  This  rule  is  subject  to  many  exceptions, 
where  the  ratification  would  be  inoperative  to  divest  a  right  or 
impose  a  legal  obligation.  Thus,  if  one  was  to  say  thai  he  author- 
UDed  another  person  to  purchase  property,  and  furnished  him 
the  money  to  pay  for  it  at  the  time,  this  would  not  bind  the  prin- 
cipal to  pay  for  it,  if  the  agent  had  converted  the  money.  But 
if  the  money  was  returned  to  him,  or  the  purchase  made  on  a 
credit,  and  the  principal  afterwards  furnishes  the  means  of  pay- 
ment, he  would  be  bound  for  the  faithlessness  of  the  agent  in 
not  applying  them. 

It  can  not  be  assumed  as  a  legal  conclusion  from  the  fact  that 
the  defendant  has  no  middle  name  indicated  by  the  initial  S, 
and  his  son  and  supposed  agent  thus  writes  his  name,  that  the 
payees  gave  credit  to  the  latter,  and  accepted  his  individual  note 
as  evidence  of  his  personal  liability.  Where  the  plaintiff  declared 
by  the  name  of  William  T.  Bobinson,  and  gave  in  evidence  a 
deed  to  William  Bobinson,  the  insertion  of  the  initial  of  the 
mi^illft  xuune  was  deemed  an  immaterial  variance,  for  the  law 
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knows  of  but  one  Christian  name:  Franklin  v.  Tdhnadge,  5  Johns. 
84;  In  Keene  y.  Meade ^  3  Pet.  6,  a  commission  issued  in  the 
name  of  Richard  M.  Meade,  though  his  true  name  was  Richard 
W.  The  court  said,  ''  it  may  Veil  be  questioned  whether 
the  middle  lett^  of  a  name  forms  any  part  of  the  Christian 
name  of  a  party.  It  is  said  the  law  knows  only  of  one  Christian 
name;  and  there  are  adjudged  cases  strongly  countenancing, 
if  not  fully  establishing,  that  the  entire  omission  of  a  middle 
letter  is  not  a  misnomer  or  a  Tariance."  See  also  Willes, 
669.  These  citations  are  quite  sufficient  to  show,  that  subscrib- 
ing the  name  of  the  maker  of  the  note  David  S.  is  not  conclu- 
sive that  the  defendant,  David,  who  had  no  middle  name,  was 
not  intended.  Even  conceding  that  it  was  prima  facie  the  note 
of  the  son,  and  yet  the  presumption  may  be  rebutted  by  proof 
that  the  note  was  in  fact  made  by  him  as  the  agent  of  the  de- 
fendant, or  accepted  by  the  payees  as  imposing  a  liability  upon 
the  defendant.  This  point  was  expressly  so  ruled  in  Brockway 
el  al.  V.  Allen^  17  Wend.  40.  See  also  EiXLs  v.  Bannister^  8  Cow. 
31;  Mechanics*  Bank  of  Alexandria  v.  Rk  of  Columbia,  6  Wheat. 
326;  Lazarus  for  use  etc.  v.  Shearer,  2  Ala.  718;  McWhorter  v. 
Lewis,  4  Id.  198. 

For  the  purpose  of  showing  that  the  note  declared  on  was  re- 
ceived as  the  personal  liability  of  the  son,  it  was  competent  for 
the  defendant  to  prove  by  the  record  that  a  suit  had  Tiaad 
brought  thereon,  and  prosecuted  to  judgment  against  the  sou. 
Whether  this  evidence  would  have  been  sufficient  in  itself  to 
establish  the  fact,  or  that  the  holder  of  the  note  had  elected  to 
consider  the  son  his  debtor,  we  need  not  inquire.  However  this 
may  be,  it  was  clearly  competent  for  the  plaintiff  to  show  that 
that  suit  was  prosecuted  against  the  son  by  mistake,  and  thus 
impair  or  destroy  the  effect  which  the  record  might  otherwise 
have.  In  Thom;son  v.  Davenport,  9  Bam.  &  Cress.  78,  it  was 
decided  that  the  principal  may  be  liable,  and  also  the  agent, 
and  vice  versa,  where  the  principal  was  not  disclosed,  so  that  it 
could  not  be  inferred  that  there  was  not  an  election.  So  if  a 
person  sells  goods,  supposing  he  is  dealing  with  the  prin- 
cipal, but  afterwards  discovers  that  the  person  with  whom  he 
dealt  is  not  the  principal  in  the  transaction,  but  merely  an 
agent,  he  may  recover  the  amount  of  the  principal,  though  he 
had  debited  the  agent:  Provided,  the  state  of  the  account  be- 
tween the  principal  and  agent,  is  not  altered  to  the  prejudice  of 
the  former.  But  if  the  vendor  knows  that  the  person  he  is  deal- 
ing with  is  an  agent,  and  who  the  principal  is,  and  notwith- 


Jaa  1847.]  Clealand  v.  Walker.  241 

standing  makes  the  agent  his  debtor,  he  can  not,  upon  the 
agent's  failure,  charge  the  principal,  because,  when  he  had  the 
power  to  do  so,  he  made  his  election:  PcUerson  y.  Oandasegui, 
15  East,  62;  Addison  y.  Oandassequi,  4  Taunt.  574;  Eomana  y. 
Lambard,  21  Me.  308;  Story's  Ag.  297,  298. 

Though  the  eyidence  may  haye  been  contradictory  as  to  the 
fact  of  Dayid  S.  Walker's  agency,  or  as  to  the  credit  being  giyen 
to  the  defendant,  or  of  the  acceptance  of  the  note  by  the  payee» 
as  a  promise  by  him,  or  of  the  subsequent  ratification  of  the 
transaction  by  the  defendant,  yet  there  was  certainly  testimony 
directly  to  these  points.  From  this  yiew  of  the  law  and  the  eyi- 
dence, it  is  perfectly  clear  that  the  first  charge  prayed  should 
haye  been  giyen.  It  merely  asked  the  court  to  direct  the  jury, 
that  if  they  belieyed  the  note  sued  on  was  giyen  for  the  price  of 
a  barouche  which  Dayid  S.  Walker  was  authorized  to  purchase 
for  the  defendant,  on  a  credit,  that  he  represented  the  name 
signed  to  it,  to  be  the  name  of  the  defendant,  and  that  it  was 
receiyed  by  the  payees  as  the  note  of  the  latter,  then  in  law  the 
defendant  was  liable  to  pay  it. 

The  second  prayer  for  instructions  requested  the  court  to  in- 
struct the  juiy,  that  if  Dayid  S.  Walker  purchased  the  barouche 
for  the  defendant,  as  his  agent;  that  the  credit  was  intended  to 
be  giyen  to  the  defendant,  and  the  note  receiyed  as  his  under- 
taking to  pay,  under  the  belief  that  he  had  a  middle  name,  the 
initial  of  which  was  S.,  that  the  defendant  afterwards  receiyed 
the  barouche  and  acknowledged  the  authority  of  the  agent  to 
giye  a  note  for  the  price,  then  the  note  would  bind  the  de- 
fendant; although  the  agent  may  haye  fraudulently  intended  to 
sign  his  own  name:  Proyided  the  payees  did  not  participate  in 
the  fraud.  This  prayer  assumed,  that  in  addition  to  the  pur- 
chase by  the  son,  as  the  agent,  and  the  giying  and  receiying  the 
note  as  the  written  promise  of  the  defendant  to  pay,  the  jury 
should  be  satisfied  that  the  latter  also  receiyed  the  barouche 
and  acknowledged  the  authority  of  the  agent  to  giye  a  note  for 
the  amount.  The  first  part  of  the  prayer  was  confessedly  war- 
ranted by  the  eyidence,  and  there  was  certainly  testimony  tend- 
ing to  show  that  the  transaction  was  approyed  by  the  defendant. 
Whether  sufficient  to  conyince  a  jury  is  quite  immaterial — it 
was  doubtless  their  duty  to  consider  it,  and  either  party  might 
pray  the  direction  of  the  court  in  respect  to  it.  It  is  objected 
that  the  eyidence  upon  this  point  was,  that  the  defendant  had 
acknowledged  the  debt  for  the  barouche  was  just,  and  that 
Dayid  S.  Walker  had  had  funds  in  his  hands  to  pay  it.    Whether 
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the  admission  extended  to  the  note  was  a  question  of  fact,  for 
fhe  solution  of  the  jury — it  would  be  too  much  to  assume  that 
it  referred  to  the  contract  merely,  independent  of  the  note.  It 
can  not  then  with  propriety  be  concluded  that  the  charge  asked 
in  respect  to  the  ratification  or  adoption  of  the  note  was  ab- 
stract, and  was  rightly  denied  for  that  cause.  Where  a  charge 
conforms  to  the  law,  and  is  authorized  by  the  evidence  adduced, 
it  should  be  given  in  the  terms  in  which  it  is  asked,  though  it 
may  be  proper  for  the  court  to  give  additional  or  explanatory 
instructions.  The  error  of  a  refusal  can  not  be  repaired  by  giv- 
ing another  charge,  which,  when  critically  scanned,  will  be 
found  to  lay  down  subslantially  the  same  principle. 

What  has  been  said,  will  sufficiently  indicate  the  error  of  the 
circuit  court.  It  remains  but  to  add,  that  its  judgment  is  re- 
versed, and  the  cause  remanded. 


Contract  Made  bt  Aqent  to  Bind  Principal  must  Pubpobt  on  its  Facv 
to  be  the  contract  of  the  prinoipaJ:  See  HoberUon  v.  Pope,  44  Am.  Dec  267* 

RATincATioN  or  Agent's  Acts:  See  Town  of  OrtrfUnn  v.  FoUanAett  41 
Am.  Dec.  736;  LteU  AdnCn  v.  Fontaine,  44  Id.  605,  note  614^  where  other 
oases  are  collected. 

Undisclosed  Principal,  when  Liable:  See  TcAvUtr  ▼•  Prenderyoil,  3& 
Am.  Deo.  618,  note  610,  where  other  caaes  are  collected. 


MoMahan  v.  Gbeen. 

[12  AiaiiAMi,  71.] 

Where  Personal  Property  while  Subject  to  Lien  op  Fl  Fa.,  which  ha» 
attached  by  the  delivery  of  the  writ  to  the  sheriff,  is  removed  to  another 
state  and  there  sold,  it  may,  if  brought  back  to  this  state,  be  levied  on 
and  sold  under  an  alias  ^.  /a. 

Ebbob  to  the  circuit  court  of  Barbour.  Action  to  tiy  the 
right  of  property  under  the  statute.  The  property  in  question 
is  a  female  slave  levied  on  to  satisfy  2k  fi,  fa,  against  the  goods 
and  chattels  of  one  Evans.  The  slave  was  removed  from  Pike 
county  to  the  state  of  Florida,  while  Skfi,  fa.  was  in  the  hands  of 
the  sheriff  of  said  county.  The  claimant  purchased  her  in 
Florida,  with  knowledge  of  these  facts,  and  afterwards  brought 
her  to  Barbour  county,  in  this  state,  where  she  was  levied  on. 
The  court  charged  the  jury  that  the  lien  of  ihefi.fa,  did  not  re- 
attach upon  the  slave's  being  brought  back  into  this  state;  and 
that  the  title  acquired  by  the  claimant  was  independent  of  any 
execution  liens  in  this  state.  Verdict  and  judgment  for  th» 
claimant. 
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J.  E.  Belaer  and  «7.  Buford,  for  the  plaintiff  in  eiror. 
J.  Cochran,  for  the  defendant  in  error. 

By  Court,  Collieb,  C.  J.  By  the  act  of  1807,  "concerning 
executions,  and  for  the  relief  of  insolvent  debtors,"  it  is  enacted, 
that  "  no  writ  ot  fieri  facias ^  or  other  writ  of  execution,  shall 
bind  the  property  of  the  goods  against  which  such  writ  is  sued 
forth,  but  from  tibe  time  that  such  writ  shall  be  delivered  to  the 
sheriff,  under  sheriff,  coroner,  or  other  officer  to  be  executed;  and 
for  the  better  manifestation"  of  the  time  of  delivery,  such  sheriff, 
etc.,  shall  indorse  on  such  writ  "  the  day  of  the  month  and  year 
when  he  received  the  same:"  Clay's  Dig.  208,  sec.  41.  This  stat- 
ute, it  has  been  often  said,  gives  to  a  fijeri  facias,  a  lien  upon  the 
goods  and  chattels  of  the  defendant,  that  may  be  within  the 
county,  while  it  is  operative  and  in  the  hands  of  the  officer* 
And  in  Hester  et  al.  v.  Keith,  1  Ala.  316,  it  was  held,  that  the  act 
in  requiring  the  indorsement  of  the  reception  of  an  execution, 
must  be  regarded  as  directory,  and  its  non-observance  by  an 
officer  in  whose  hands  an  execution  is  placed,  can  not  prejudice 
a  plaintiff.  The  lien  attaches  as  soon  as  the  execution  is  received, 
and  the  noting  upon  it  the  day  of  the  receipt,  is  only  intended 
to  evidence  the  fact;  and  it  is  competent  to  show  the  time  of  the 
delivery  by  extrinsic  proof.  Where  the  lien  of  a  fieri  facias  at- 
taches upon  goods  and  chattels,  it  will  not  be  lost  by  their  re- 
moval to  another  county — ^not  even  in  favor  of  a  junior  fi.  fa.  is- 
sued to  the  latter  county,  if  an  alias  execution  has  regularly  issued 
as  directed  by  the  act  of  1828:  HUl  v.  SlaugJUer,  7  Ala.  632;  see 
also  Doe  ex  dem,  McLean  v.  Upchurch,  2  Murph.  353;  OHJcy  v. 
Dicherson,  2  Hawks,  341. 

A  lien,  it  is  said,  is  neither  a  jus  ad  rem,  nor  a  jus  in  re;  it 
only  confers  a  right  to  levy  the  fi.fa.  on  the  particular  chattel, 
to  the  exclusion  of  other  adverse  interests  arising  subsequent  to 
the  lien's  attaching;  and  when  the  levy  is  actually  made,  it 
operates  retrospectively,  so  as  to  cut  off  intermediate  incum- 
brances: Meany  v.  Head,  1  Mason,  319;  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  886;  Jones  v.  Jones,  1  Bland.  448  [18  Am.  Dec.  327 J; 
Arnold  v.  Bell,  1  Hayw.  396;  Ingles  v.  Donaldson,  2  Id.  57; 
WiUiams^  Adm'r  v.  Bradley,  Id.  363;  Payne  v.  Drewe,  4  East, 
623;  S.  C,  1  Smith,  170.  A  lien  is  a  tie,  hold,  or  security  upon 
goods,  which  a  man  has  for  some  particular  purpose;  he  may 
hold  it  until  the  purpose  is  satisfied,  or  the  lien  is  lost,  or  in 
some  manner  waived:  United  States  v.  Barney,  2  Hall's  L.  J. 
128.    The  prior  lien  is  entitled  to  prior  satisfaction,  unless  it  bt 
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intrinsicallj  defective,  or  displaced  by  some  act  of  the  party 
holding  it,  which  shall  postpone  him  at  law  or  in  equity,  and 
mere  delay,  it  is  said,  is  not  sufficient  for  that  purpose:  llanhin 
V.  Scott ^  12  Wheat.  177;  see  also  Janvier  v.  Sutton,  3  Harr.  (Del.) 
87;  Cumberland  Bank  v.  Eann,  4  Harr.  (N.  J.)  166.  In  South 
Carolina  it  has  been  held,  that  executions  bind  the  property 
throughout  the  state,  from  the  time  they  are  entered  in  the  sher- 
iffs office.  Yet  the  plaintiff  may  lose  his  priority  by  delay: 
Woodward  v.  ElU^  3  McCord,  241.  So  in  Porter  v.  Cocke,  Peck, 
80,  it  was  decided  that  although  a  judgment  was  a  lien  upon  the 
lands  of  the  defendant,  this  lien  may  be  lost;  and  a  contract  to 
stay  execution  until  the  next  term  will  suspend  it  with  regard 
to  other  judgment  creditors:  See  also  Moliere  t.  Noe,  4  Dall.  450; 
Kerper  v.  Hoch,  1  Watts,  9. 

Whether  the  stem  principles  of  law  or  international  comify 
require  one  country  to  recognize  the  preferences  or  priorities  of 
creditors  in  another,  as  established  by  the  legislation  of  the  lat- 
ter, is  perhaps  a  question  about  which  foreign  jurists  are  not 
fully  agreed.  But  it  may  be  stated  as  the  result  of  the  doctrine 
taught  by  most  of  them,  that  the  proper  forum  to  decide  upon 
all  questions  of  the  preferences  and  priorities  of  creditors,  is  the 
place  of  the  domicile  of  the  debtor;  and  that  the  law  of  that  place, 
and  not  the  law  of  the  place  of  the  contract,  is  to  govern  in  all  cases 
of  such  priorities  and  preferences,  in  respect  to  movables  situated 
in  his  place  of  domicile.  But  as  to  movables  situate  elsewhere, 
as  well  as  to  immovables,  the  le^  rei  sUos  is  to  govern.  A  pre- 
ference arising  solely  from  the  authority  of  the  law,  has  no  effect 
upon  property  not  subjected  to  the  law-maker,  when  the  contro- 
Tersy  respects  the  interest  of  third  persons,  or  of  other  credit- 
ors, who  have  not  contracted  in  the  place,  the  laws  of  which  give 
the  preference:  Story's  Conf.  L.  270.  Again,  whenever  the  lex 
loci  contractus  and  the  lex  fori  as  to  conflicting  rights  acquired 
in  each,  come  in  direct  collision,  the  comity  of  nations  must 
yield  to  the  positive  law  of  the  land.  In  tali  conflictu  rnagis  est,  vi 
jus  nostrum,  quamjus  alijorum  servemus:  2  Kent's  Com.,  lect.  39. 

Upon  the  general  principles  as  to  the  operation  of  contracts, 
and  the  rule  that  movables  have  no  locality,  it  is  said  that  the 
privilege,  hypothecations,  and  liens  of  creditors  ought  to  prevail 
over  the  rights  of  subsequent  purchasers  and  creditors  in  every 
other  country.  That  having  once  attached  rightfully  in  rem 
ihey  ought  not  to  be  displaced  by  the  mere  change  of  local  situa- 
tion of  the  property:  Story's  Conf.  L.  335,  sec.  402.  The  princi- 
ples we  have  stated  as  sustained  by  judicial  decisions,  or  the 
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opinions  of  elementary  writers,  furnish  the  most  apt  analogies 
for  the  decision  of  the  case  at  bar  of  any  we  have  been  able  to 
find.  From  these  it  follows,  that  the  delivery  of  a  fieri  facias 
to  the  sheriff,  does  not  invest  the  plaintifF  in  execution  with  a 
right  to  the  personal  property  of  the  defendant,  against  which  it 
is  sued  forth.  It  merely  gives  to  the  plaintiff  a  lien  paramount 
to  all  junior  execution  creditors,  if  it  is  promptly  enforced,  and 
if  the  debtor  incumbers  or  sells  it,  the  incumbrancer  or  purchaser 
will  take  it  subject  to  the  lien. 

We  have  seen  that  the  removal  of  chattels  from  one  county 
to  another,  vidll  not  deprive  a  party  of  the  lien  of  an  execution 
which  attached  in  the  former,  if  an  alias  fi,  fa,  has  regularly 
issued  as  directed  by  the  statute  of  1828.  This  statute  adjusts 
the  priorities  of  execution  creditors,  and  declares,  that  "if  a 
term  shall  not  have  elapsed,  and  an  alia&  shall  be  delivered  to 
the  sheriff  before  the  sale  of  property  under  a  junior  execution 
in  favor  of  another  creditor,  the  lien  shall  continue,  notwith* 
standing  the  alias  may  not  have  been  delivered  until  after  such 
junior  execution;  but  if  such  alias  shall  not  be  delivered  until 
after  the  sale  under  such  junior  execution,  the  lien  of  the  latter 
shall  prevail."  This  diligence,  it  will  be  observed,  is  neces* 
saiy  to  keep  alive  the  lien,  where  there  are  other  creditors  who 
are  seeking  to  subject  the  debtor's  estate  to  the  satisfaction  of 
their  executions.  But  after  the  lien  has  once  attached,  the 
plaintiff  can  not  be  required  to  employ  the  same  diligence  in  or- 
der to  continue  it  against  the  defendant,  or  a  purchaser  from 
him.  In  Claggett  v.  Force,  1  Dana,  428,  it  was  held  that  the 
temporary  removal  of  property  would  not  free  it  from  a  lien 
which  had  been  acquired  by  the  delivery  of  Afi.fa.  to  the  sher- 
iff. If  without  connivance  or  fault  on  the  part  of  the  plaintiff 
in  execution,  the  defendant  removes  his  goods  from  the  state, 
the  lien  would  be  suspended  during  the  time  they  were  abroad^ 
but  upon  their  being  brought  within  it  again,  either  by  the  de- 
fendant or  a  purchaser  from  him,  the  lien  would  revive  and 
relate  back  to  the  time  when  it  first  attached.  This  conclusion 
seems  to  residt  from  the  proposition  that  it  can  not  be  lost  with- 
out fault  on  the  part  of  the  plaintiff,  or  unless  there  be  such  a 
want  of  diligence  as  gives  a  preference  to  a  junior  execution. 
The  fact  that  the  property  had  been  sold  while  it  was  abroad,  by 
the  defendant,  can  not  destroy  the  lien;  for  he  has  no  right  to 
make  an  unincumbered  title  to  it  while  the  execution  remains 
unsatisfied,  and  its  lien  unimpaired. 

As  there  is  not  even  jus  ad  rem,  perhaps  the  property  could 
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not  be  pursued  into  a  foreign  jurisdiction;  to  authorize  proceed- 
ings there,  it  is  possible  that  there  should  be  a  levy,  which  gives 
jxi8  in  re.  But  however  this  may  be,  the  conclusion  we  have 
expressed  will  not  be  affected.  If  a  sale  wa?  made  abroad, 
under  judicial  process  against  the  defendant  in  execution,  we 
incline  to  think  that  the  title  of  the  purchaser  under  that  process 
would  prevail  against  the  lien  of  the fi.  fa,,  if  the  property  was 
removed  into  this  state.  But  this  would  depend  upon  the  effect 
of  the  foreign  law,  and  would  be  altogether  different  in  principle 
from  the  case  of  a  voluntary  sale.  So  if  the  property  should 
remain  abroad  a  sufficient  length  of  time  for  the  statute  of  lim- 
itations to  bar  an  action  of  detinue,  it  is  quite  probable  that  the 
purchaser  from  the  defendant  might  invoke  the  statute,  and  thus 
defend  his  title.  But  the  case  of  the  claimant,  as  presented  by 
the  record,  is  unassisted  by  any  of  these  circumstances,  which 
it  is  intimated  might  possibly  defeat  the  plaintiff's  lien.  It  pre- 
sents the  naked  question  whether,  if  a  lien  attaches  upon 
chattels,  in  virtue  of  a  Ji,  fa.,  and  they  are  removed  from  the 
state  and  sold  by  the  debtor,  and  afterwards  brought  into  the 
state,  can  they  be  seized  and  sold  under  an  alias  fi,  fa,  issued 
under  the  same  judgment,  so  as  to  defeat  the  title  of  the  foreign 
purchaser.  Upon  this  point  our  opinion  has  been  expressed. 
The  judgment  is  consequently  reversed,  and  the  cause  remanded. 


FOBWABD   ET  AL.    V.   AbMBTEAD. 

[13  AImABAMA,  124.] 
PfeOMZSB  BT  FaTHBR  TO  GiVB  PLANTATION  AND   SLAVES  TO  HIS  SON,   if  h« 

would  remove  from  another  state  to  this  to  live,  is  a  grataity  only,  and 
not  a  contract  of  which  a  court  of  equity  will  enforce  a  spedfio  perform- 
anoe,  although  the  son  has  been  thereby  induced  to  break  up  at  a  lo«y 
and  been  put  to  trouble  and  expense  by  the  removaL  And  a  part  per^ 
formance  of  such  promise,  by  putting  the  son  in  possessiont  and  improve- 
ments made  by  him  on  the  land,  will  not  warrant  the  court  in  decreeing 
a  oonveyance  by  the  devisees  of  the  father  after  his  death,  where  no  con- 
veyance, or  promise  of  conveyance,  is  shown  to  have  been  made. 

Ebbob  to  the  court  of  chancery  for  the  thirteenth  district. 
The  bill  of  John  E.  Armstead,  the  complainant,  alleged  that 
William  Armstead,  his  father,  to  induce  him  to  remove  with  his 
family  from  the  state  of  North  Carolina  to  Alabama,  promised 
and  undertook,  if  he  would  do  so,  to  give  him  certain  lands 
known  as  the  Turkey  Creek  plantation,  and  certain  slaves* 
That  complainant,  confiding  in  this  promise,  did  remove  at  great 
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loss  and  expense.  That  William  Armstead,  in  part  performance 
of  his  promise,  put  him  in  possession,  and  that  he  has  made 
valuable  improvements  on  the  lands.  That  William  Armstead 
died  without  making  any  deed  for  the  premises,  and  that  the 
defendants,  who  are  his  heirs  at  law,  have  commenced  suit  for 
the  recovery  of  the  Turkey  Creek  lands.  The  bill  prays  that 
ihis  suit  may  be  enjoined,  and  that  the  defendants  be  decreed  to 
convey  to  the  complainant  the  title  to  the  lands  in  question. 
The  defendants  deny  the  material  allegations  of  the  bill,  and 
set  up  the  statute  of  frauds  as  a  defense.  The  chancellor  de- 
creed that  the  title  should  be  vested  in  the  complainant,  and 
the  suit  enjoined.     The  other  facts  appear  from  the  opinion. 

Blount,  for  the  plaintiffs  in  error^ 

Leslie  and  B,  F,  Porter^  contra. 

By  Court,  Goldthwatte,  J.  The  opinion  here  will  be  confined 
to  an  examination  of  the  principal  point,  as  the  decision  on  that 
will  be  decisive  of  the  suit.  It  will  be  seen  that  the  promise  by 
the  father  to  give  his  son  the  Turkey  Creek  plantation  and  slaves/ 
is  stated  in  the  bill  as  a  contract,  of  which  the  consideration  ia 
asserted  to  be  the  breaking  up  in  North  Carolina,  and  the  ex- 
pense and  trouble  of  removing  to  Alabama.  The  proof,  if  it 
can  be  said  to  sustain  the  allegations  of  the  bill  even  as  to  the 
form  of  a  contract,  has  not  the  slightest  effect  in  proving  the 
substance  of  one.  It  is  entirely  evident  that  there  was  no  sub- 
ject or  thing  to  be  contracted  for.  The  son  was  not  bargaining 
for  the  plantation  and  slaves,  nor  was  the  father  contracting  for 
the  son's  removal.  In  other  words,  the  slaves  and  plantation 
were  not  to  be  paid  as  the  consideration  for  the  removal,  nor 
was  the  removal  the  cause  which  induced  the  promise  to  make 
the  gift.  It  would  scarcely  be  contended,  if  the  gift  had  been 
made,  and  the  question  between  the  complainant  and  defendants 
was  now,  as  it  would  be  in  case  of  the  father's  intestacy,  whether 
the  plantation  and  slaves  were  an  advancement  to  the  complain- 
ant, that  the  selling  out  in  North  Carolina  and  removal  to 
Alabama  would  change  the  gift  into  a  purchase,  and  thus  let 
him  in  to  an  equal  division  of  the  remaining  estate;  and  yet  the 
«ame  principle  obviously  must  prevail  in  the  one,  as  in  the  other 
•case.  As  a  contract,  the  facts  here  do  not  constitute  any  thing 
near  so  strong  a  case  as  in  Kirksey  v.  Jones,  8  Ala.  131;  where 
we  held,  a  letter  by  one  to  the  widow  of  his  brother  residing 
Bixty  miles  distant,  promising  that  if  she  would  come  and  see 
knm,  he  would  let  her  have  a  place  to  raise  her  family,  was  a 
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mere  gratoitoas  promise,  although  in  consequence  of  the  letter, 
she  broke  up  and  removed.  On  the  same  principle,  the  specific 
perf'^rmance  of  a  gift  of  lands  was  refused  in  Reed  v.  VannorS" 
daU,  2  Leigh,  569;  though  one  of  the  judges  there  was  of  the 
opinion  that  if  the  promisee  had  incurred  necessaiy  expense  in 
the  removal,  that  performance  should  have  been  enforced. 

It  seems  to  us  that  the  expense  incurred  in  a  removal  under 
such  inducements,  does  not  furnish  the  test  whether  the  engage- 
ment is  to  be  considered  a  contract,  instead  of  a  gratuity,  be- 
cause expense,  or  at  least  trouble,  which  is  equivalent  to  it, 
must  always  be  incurred;  but  as  we  have  before  indicated,  the^ 
test  is,  whether  the  thing  is  to  be  paid  in  consideration  of  the 
removal,  instead  of  being  given  from  motives  of  benevolence, 
kindness,  or  natural  affection. 

2.  There  being  in  our  judgment  no  ground  to  consider  the^ 
promise  in  the  nature  of  a  contract,  we  shall  next  consider, 
whether  a  promise  to  make  a  gift  will  be  enforced,  when  the^ 
subject  of  the  gift  is  land,  and  the  party  has  made  improve- 
ments on  it,  after  being  put  in  possession  by  the  donor,  but  the 
gift  is  incomplete  from  the  omission  of  the  donor  to  execute  a 
conveyance.  We  have  no  decisions  bearing  directly  on  thia 
proposition,  except,  on  the  one  hand,  sustaining  the  general 
proposition  that  equity  will  not  enforce  even  a  covenant  which 
does  not  rest  on  a  valuable  or  meritorious  consideration :  Dar- 
lington V.  McCoole,  1  Leigh,  36;  and  on  the  other,  that  it  will 
do  so,  when  there  is  a  contract,  although  that,  in  the  first  in- 
stance, may  be  invalid  for  the  want  of  writing,  but  is  afterwards 
partly  performed.  It  is  evident  neither  of  these  propositions 
is  sufficiently  broad  to  let  in,  or  refuse  relief,  in  this  particular 
case;  for,  as  we  have  shown,  there  is  no  contract,  and  it  seema 
to  be  sufficiently  proved  the  complainant  was  let  into  posses- 
sion, and  made  some  improvements,  or  at  least  amelioration  of 
the  land  as  donee.  Another  principle  may  seem  to  have  more 
bearing.  It  is  generally  recognized,  where  one  in  possession 
under  color  of  title,  makes  improvements  which  are  known  to 
the  true  owner,  and  he  conceals  the  fact  that  he  asserts  a  para- 
mount title,  he  will  not  afterwards  be  permitted  to  recover  the 
land  without  making  compensation  for  the  improvements:  1 
Story's  Eq.,  sec.  388,  and  cases  there  cited.  This  principle,  we 
apprehend,  can  have  no  application  to  a  mere  donee,  unless  he 
has  been  induced  to  make  the  improvements  under  the  promise 
of  a  conveyance  (whether  even  then  it  would  apply,  is  a  mat- 
ter as  to  which  we  express  no  opinion),  for  until  then,  it  can 


June,  1847.]  Farley  v.  Gilmer.  249 

not  be  said  that  a  fraud  is  practiced  on  him;  and  it  was  his 
own  folly  to  improve  lands  which  he  knew  in  point  of  law  to 
belong  to  another,  and  when  the  uncertainty  with  regard  to  the 
title  could  be  determined  at  once  by  asking  for  a  couTeyance. 

We  have  preferred  to  consider  the  case  in  this  mode,  without 
reference  to  the  nature  or  value  of  the  improvements,  either 
upon  the  identical  lands,  or  upon  those  which  the  complainant 
afterwards  purchased  for  a  residei^ce,  as  appurtenant  to  the 
plantation.  In  any  point  of  view,  we  are  of  opinion  the  bill 
should  be  dismissed. 

Decree  reversed,  and  bill  dismissed. 


SpEcina  Pbbtobmance  or  Voluntart  AoRSSMBNTa:  See  note  to  Ander* 
mm  V.  Qrten,  23  Am.  Deo.  423. 


Faeley  v.  Gelmeb  et  al. 

[12  Alabama,  141.] 

Dxvisx  OF  Pbofebtt  to  Wife  **dubino  her  Natural  Life,  and  at  her 
decease  to  be  left  to'*  the  testator's  son,  vests  the  estate  immediately  in 
the  son  as  an  ezeontory  devise. 

Ebbob  to  the  orphans'  court  of  Montgomery.  The  will  re- 
ferred to  in  the  opinion  was  that  of  James  Pinkston,  deceased, 
the  fifth  clause  of  which  bequeathed  to  his  wife  certain  real  and 
personal  property  "  during  her  natural  life,  and  at  her  decease 
to  be  left  to  my  son,  Algernon  S.  Pinkston."  Algernon  S.  Pink- 
ston died  before  his  mother,  and  after  her  death  the  plaintiff  in 
ttrror,  as  administrator  of  James  Pinkston,  claimed  the  prop- 
erty she  had  received  under  the  will  of  her  husband,  as  belong- 
ing to  his  estate.  The  question  before  the  court  was  whethei 
it  was  part  of  the  estate  of  James  Pinkston  or  of  his  son  Alger- 
non, and  the  court  decided  that  the  personal  property  did  pass 
under  the  will  and  vest  in  Algernon  on  the  death  of  the  tenant 
for  life.     The  other  facts  appear  from  the  opinion. 

Belser,  for  the  plaintiff  in  error. 
Elmore^  contra 

By  Court,  Obmond,  J.  The  question  to  be  determined,  upon 
the  fifth  clause  of  the  will,  is,  whether  the  interest  vested  in  the 
Bon  immediately,  at  the  death  of  his  father,  to  be  enjoyed  after 
the  death  of  his  mother,  or,  whether  his  right  to  the  property  de- 
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pended  upon  the  contingency  of  bis  surviving  his  mother.  We 
think  it  does  not  admit  of  reasonable  doubt,  that  it  was  intended 
the  estate  should  vest  immediately  in  the  son,  as  an  executory 
devise.  This  is  a  question  of  intention,  to  be  gathered  from 
the  language  employed  in  the  particular  bequest,  subject  to  be 
controlled  by  other  parts  of  the  will,  showing  a  contraiy  inten- 
tion.  There  is  nothing  in  the  language  employed  in  this  case, 
indicative  of  an  intention  to  postpone  the  vesting  of  this  legacy, 
until  the  death  of  the  tenant  for  life.  ''At  her  decease  to  be  left 
to  my  son,"  etc.,  is  equivalent  to  saying,  at  her  decease  I  give 
the  estate  to  my  son,  or  remainder  to  my  son,  which  would 
clearly  give  a  vested  interest  in  the  remainder.  The  general 
rule  is  in  favor  of  the  vesting  of  legacies,  and  this  rule  will  pre- 
vail, unless  a  clear  int&ntion  is  shown  on  the  will,  that  it  shall 
not  vest  until  the  happening  of  the  contingency;  and  in  the 
language  of  Lord  Eldon,  in  Oasskell  y.  Harman^  11  Yes.  498,  the 
court  will  not  conjecture  in  favor  of  an  intention,  against  the 
general  rule. 

This  question  generally  arises  in  money  bequests,  payable  at  a 
future  period,  and  the  legacy  will  vest  immediately,  or  be  con- 
tingent, according  as  the  intention  is  ascertained  to  be,  to  make 
an  immediate  gift,  and  to  postpone  the  enjoyment  for  a  partic- 
ular period,  or  until  the  happening  of  some  futuie  event,  and 
where  there  is  no  gift,  distinct  from  the  time  of  payment:  JPcme- 
reau  v.  Fonereau^  3  Atk.  645;  Jackson  v.  Jackson^  1  Yes.  sen.  217; 
and  see  the  cases  collected  on  this  head  in  Bop.  on  Leg.  375. 

But  these  rules,  applicable  to  money  legacies,  have  no  appli- 
cation when  the  same  words  are  applied  to  a  devise  of  freehold 
estate.  A  devise  of  freehold  estate  to  A.,  when  he  shall  attain 
twenty-one  years,  will  vest  immediately  in  A.,  whether  the  devise 
be  immediate,  or  only  in  reinainder:  Doe  v.  Moore ,  14  East,  601; 
Machin  v.  Reynolds,  3  Brod.  &  B.  121,  although  the  same  lan- 
guage, applied  to  a  money  legacy,  would  not  create  a  vested 
interest,  until  the  contingency  happened.  The  intention  of  the 
testator  here,  was  to  convey  his  lands  to  his  son,  and  although 
that  has  failed  from  the  want  of  the  necessary  number  of  wit- 
nesses, it  is  nevertheless  clearly  indicative  of  his  intention. 
This  intention,  so  far  from  being  controlled  by  the  residue  of 
the  vrill,  is  strongly  confirmed  by  it.  We  find  him  leaving  spe- 
cific legacies  to  the  rest  of  his  children,  for  whom  he  had  not 
previously  provided,  and  no  doubt  can  be  entertained,  that  he 
did  not  intend  to  die  intestate,  as  to  any  portion  of  his  property, 
although  from  the  defective  execution  of  the  will,  it  became  in«* 
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operative  to  convey  the  lands:  McLemore  v.  MoLemore,  8  Ala. 
«87;  McLeod  v.  McDaniel,  6  Id.  236. 

The  decree  of  the  orphans'  court  must  be  affirmed. 

ExECiTTOBY  DsvisES:  See  De  Haas  y.  Bunn^  44  Am.  Dec  201;  Oariand  v. 
WaU,  42  Id.  120,  note  122,  where  other  cases  are  collected;  BeU  v.  Seamnumt 
41  Id.  706. 


Crumpton  v.  Newman. 

[13  Alabama,  199.] 

HxBiB  GoircBALMXNT  or  Debtor's  Pbopbrty  or  Revusal  to  Imtobh  Ofii- 
GER  who  has  an  execution  against  his  estate,  where  to  find  it,  does  nol 
ooDstitate  a  criminal  ofiense  either  under  the  Alahama  statute  or  at  com- 
mon law. 

PkBSON  Arrested  under  Warrant  Which  dobs  not  Disclose  ant  Qv- 
VENSE  known  to  the  law,  may  maintain  an  action  of  trespass  against  the 
parties  who  caused  his  arrest. 

Ebbob  to  the  circuit  court  of  Lowndes.  Trespass  alleging  an 
assault  and  battery  and  false  imprisonment  by  the  defendant. 
The  affidavit  to  which  reference  is  made  in  the  opinion  and  upon 
which  the  warrant  was  issued,  is  as  follows: 

"  The  state  of  Alabama,  Lowndes  county.  Personally  came 
before  me,  B.  S.  Fletcher,  an  active  justice  of  the  peace  in  and 
foi  said  county,  Morris  Newman,  who  being  duly  sworn,  de* 
poseth  and  saith,  that  on  the  twenty-first  day  of  March,  a.  d. 
1846,  one  William  Crumpton,  of  said  county,  did  oppose  William 
Atkinson,  a  constable  of  said  county,  in  the  execution  of  civil 
process,  by  concealing  and  keeping  concealed,  the  property  of 
one  James  Frost,  of  the  county  aforesaid.  Sworn  to  and  sub- 
floribed  before  me,  the  twenty-first  day  of  March,  1846. 

"  B.  S.  Fletgheb.  Mobbis  Nbwican." 

It  was  proved  at  the  trial  that  the  plaintiff,  when  called  on  by 
the  constable,  refused  to  inform  him  where  a  wagon,  supposed 
to  belong  to  Frost,  could  be  found.  The  court  charged  the 
jury  that  the  action  was  misconceived,  and  should  have  been 
ease,  and  that  the  plaintiff  could  not  recover  in  the  present  ac- 
tion. The  plaintiff  thereupon  asked  leave  to  withdraw  the  cause 
from  the  jury,  take  a  nonsuit,  and  except  to  the  ruling  of  the 
court,  which  was  granted.  The  other  facts  appear  from  th« 
opinion. 

B,  F.  Porter  and  F.  JBT.  Brodie,  for  the  plaintiff  in  error. 

No  appearance  for  the  defendant  in  error. 
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By  Court,  Colldeb,  C.  J.  The  twentieth  section  of  the  fifth 
chapter  of  the  penal  code,  enacts,  that  '*  if  any  person  shall 
knowingly  and  willfully  resist  or  oppose  any  officer  of  this  state, 
in  serving  or  attempting  to  serve,  or  execute,  any  legal  writ  or 
process  whatsoever,  he  shall,  on  conviction  thereof,  be  fined  not 
less  than  fifty,  and  not  exceeding  one  thousand  dollars:"  Clay's 
Dig.  430,  sec.  20.  It  is  perfectiy  clear,  that  the  mere  conceal- 
ment of  property  of  a  debtor,  or  the  refusal  to  inform  an  officer 
who  has  an  execution  against  his  estate,  where  it  may  be  found, 
does  not  amount  to  an  offense  under  this  statute,  or  at  the  com- 
mon law.  To  constitute  the  offense  of  resisting  or  obstructing 
process  in  a  criminal  point  of  view,  there  must  be  an  active  op- 
position; not  merely  taking  charge  of  a  debtor's  property,  keep- 
ing it  out  of  view,  and  refusing  when  called  on  by  an  officer  to 
place  it  within  his  reach.  This  is  so  clear  a  principle  of  law, 
that  it  is  unnecessary  to  cite  authoriiy  for  its  maintenance. 

The  question  then  is,  is  the  warrant  under  which  the  plaintiff 
was  arrested,  a  nullity,  so  that  the  arrest  and  detention  under 
its  authoriiy  was  an  unlawful  imprisonment?  In  Dvxskworth  v. 
Johnston^  7  Ala.  578,  a  warrant  was  issued  by  a  justice  of  the 
peace,  requiring  the  arrest  of  the  plaintiff,  upon  the  oath  of  the 
defendant,  that  the  plaintiff  "  had  property  in  his  hands,  in  a 
fraudulent  condition."  We  there  said,  that  the  "mere  fact 
that  one  is  the  custodian  of  property,  in  fraud  of  the  rights  of 
others,  or  holds  it  to  the  prejudice  of  his  own,  or  third  persons' 
creditors,  will  not  subject  him  to  proceedings  at  the  instance  of 
the  state. "  Further,  it  must  be  intended  that  the  warrant  recites 
the  substance  of  the  accusation,  and  upon  this  hypothesis  it  is 
defective;  for  although  it  be  true,  the  offense  is  not  punishable 
criminally.  In  that  case  as  well  as  the  present,  the  warrant 
conformed  to  the  affidavit,  and  there  was  no  variance  of  whicl 
the  defendant  could  avail  himself.  lb  was  added  that  ''  the 
case  stated  in  the  warrant,  being  without  the  jurisdiction  of  the 
justice  of  the  peace,  it  necessarily  follows  the  warrant  is  void 
for  defects  apparent  on  its  face."  Many  authorities  are  cited 
by  the  court,  from  which  these  conclusions  are  deduced. 
Where  an  injury  is  done  to  a  person  by  the  regular  process  of 
a  competent  court,  case  is  said  to  be  the  proper  remedy,  and 
trespass  is  not  sustainable;  but  where  the  warrant  is  a  nullity, 
it  should  not  be  executed,  and  the  party  who  caused  it  to  be 
issued,  as  well  as  the  officer  who  acted  under  its  authority,  is 
liable  in  trespass  to  the  party  arrested. 

The  case  cited  is  a  satisfactory  authority  to  show  that  the 
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present  action  is  properly  conceived.  We  have  seen  that  the 
warrant  does  not  disclose  an  offense  known  to  the  law.  If  it 
had  merely  stated  that  the  plaintiff  resisted  or  opposed  the  exe- 
cution of  process,  it  perhaps  would  have  been  sufficient;  but  in 
developing  the  accusation  it  goes  beyond  this,  and  shows  that 
what  is  called  a  resistance  of  the  action  of  the  constable  does 
not  constitute  a  criminal  offense.  The  entire  proceeding  indi- 
cated by  the  affidavit  and  warrant  was  then  coram  non  judice: 
consequently  the  judgment  is  reversed  and  the  cause  remanded. 


Ofncxa  NOT  Pbotsctbd  by  Pbocbss  not  Faik  on  m  Facb:  See  note  t» 
Saivaeool  ▼.  Baughton^  21  Am.  Dec.  199. 


HOLFORD   V.  ALEXAin>EB. 

[12  Al«ABAMA,  280.] 

JimoMSHT  UPOK  Wbit  of  Ekror  Cokam  Vobis  is,  that  the  jadgment  oom- 
plained  of  be  affirmed  or  recalled;  and  where  it  is  for  the  plaintiff,  the 
suit  is  placed  in  the  same  position  that  it  was  in  before  the  jadgment 
was  entered. 

£aBOB  Which  Contbadicts  Record  can  not  be  Assigned  upon  a  writ  of 
error  coram  vohia.  And,  therefore,  on  such  a  writ,  it  can  not  be  assigned 
that  a  corporation,  against  which  a  jadgment  has  been  rendered,  wae 
dissolved  before  the  rendition  of  the  jadgment  sought  to  be  vacated, 
when  it  appears  from  the  record  that  that  fact  was  put  in  issue  and  de- 
termined by  such  judgment;  nor  can  the  authority  of  the  attorney  who 
representeid  the  supposed  corporation  be  called  in  question. 

Wbit  or  Ebbob  Coram  Vobis  can  be  Pbosecuted  bt  Him  Only  who  is  a 
party  or  a  privy  to  the  record,  or  who  is  injured  by  the  judgment. 

Ebbob  to  the  county  court  of  Russell.  The  defendant  in 
error,  by  his  petition  addressed  to  the  judge  of  the  county 
court,  stated  that  the  plaintiff  had  recovered  in  that  court  a 
judgment  against  the  Planters'  and  Mechanics'  Bank  of  Colum- 
bus, an  institution  duly  incorporated  under  the  laws  of  Georgia. 
That,  by  a  regular  judicial  proceeding  had  in  that  state,  in  the 
proper  court,  the  charter  of  said  bank  was  declared  forfeited; 
''and  that  at  the  time  of  the  rendition  of  the  judgment  herein 
referred  to,  the  said  corporation  of  the  Planters'  and  Mechanics' 
Bank -of  Columbus  was  without  form  and  void,  and  had  totally 
ceased  to  have  any  and  all  existence."  The  petitioner  further 
showed,  that  previous  to  the  forfeiture  of  the  charter,  the  cor- 
poration had  executed  to  him  an  assignment  for  the  benefit  of 
all  its  creditors.  The  other  facts  sufficiently  appear  from  ih§ 
opinion. 
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W.  Dougherty,  for  the  plaintiff  in  error. 
E.  W.  Peck,  for  the  defendant  in  error. 

By  Court,  Colueb,  C.  J.  It  is  argaed  for  the  plaintiff  in 
error,  that  the  order  of  the  couniy  court,  recalling  the  judg* 
ment  against  the  Planters'  and  Mechanics'  Bank  of  Columbus^ 
is  not  a  final  disposition  of  that  suit,  and  therefore  the  writ  of 
error  should  be  dismissed.  This  argument  can  not  be  sup- 
ported. True,  the  cause  is  directed  to  be  reinstated  on  the 
docket,  that  it  may.  be  tried  de  novo,  but  this  is  the  mere  conse- 
quence of  the  revocation  of  the  judgment,  and  if  the  judgment 
should  not  have  been  annulled,  will  become  inoperative  by  a 
reversal  of  the  order,  and  can  interpose  no  obstacle  to  its  revis- 
ion. The  judgment  upon  a  writ  of  error  coram  vobia,  is,  that 
the  judgment  complained  of  be  affirmed  or  recalled,  according 
as  it  may  be  for  the  defendant  or  the  plaintiff;  and  if  for  the 
latter,  then  the  suit  is  placed  in  the  same  situation  as  it  was 
when  the  judgment  was  rendered.  An  order  to  this  effect  in 
the  definitive  entry  in  the  case  made  by  the  writ  of  error  can 
not  make  that  interlocutory,  which  would  be  otherwise  final. 
As  it  respects  the  judgment  which  is  vacated,  the  action  of  the 
court  is  conclusive  as  to  its  vitality.  It  frequently  happens, 
that  judgments  of  justices  of  the  peace,  in  cases  of  forcible  en- 
try and  detainer,  etc.,  which  are  removed  hj certiorari  to  the  cir- 
cuit court,  are  reversed  and  a  venire  de  novo  awarded  to  the  jus- 
tice; or  that  judgments  of  reversal  are  rendered  on  error  from  the 
couniy  to  the  circuit  court,  in  which  the  causes  are  remanded. 
In  such  cases,  appeals  or  writs  of  error  have  frequentiy  been 
prosecuted  to  this  court,  without  awaiting  the  further  action  of 
the  justice  in  the  one  instance,  or  the  couniy  court  in  the  other. 
These,  it  seems  to  us,  are  parallel  in  principle,  to  the  case  at 
bar.  From  this  view,  we  conclude  that  the  cause  is  regularly 
brought  here,  and  that  the  writ  of  error  should  not  be  dis- 
missed. 

It  is  said  to  be  a  general  rule,  *'  that  nothing  can  be  assigned 
for  error  that  contradicts  the  record;  for  the  records  of  the  courts 
of  justice  being  things  of  the  greatest  credit,  can  not  be  ques- 
tioned but  by  matters  of  equal  notoriety  with  themselves;  there- 
fore, though  the  matter  assigned  for  error  should  be  proved  by 
witnesses  of  the  best  credit,  yet  the  judges  would  not  admit  of 
it."  Under  the  influence  of  this  rule,  it  has  been  held,  that  on 
a  writ  of  error  to  reverse  a  fine,  the  plaintiff  can  not  assign  that 
the  conusor  died  before  the  teste  of  the  dedimua,  because  that 
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contradicted  the  record  of  tbe  conusance  taken  by  the  commis- 
doners;  but  the  plaintiff  may  say  that  after  the  conusance 
taken,  and  before  the  certificate  thereof  returned,  the  conusor 
died,  because  this  is  consistent  with  the  record.  So  where  the 
record  of  a  judgment  recites  that  it  was  rendered  by  a  court  at 
which  a  judge  mentioned,  eo  nomine,  presided,  it  can  not  be  as- 
signed (though  in  fact  the  court'  was  held  before  his  deputy, 
according  to  the  king's  patent),  that,  that  judge  was  not  there; 
for  such  allegation  is  contraiy  to  the  record.  Again :  It  has 
been  decided,  for  the  reason  above  stated,  that  it  shall  not  be 
assigned  for  error  the  defendant  filed  his  warrant  to  defend,  by 
A.  B.,  his  attorney,  and  that  it  appears  on  the  judgment  he  ap- 
peared and  defended,  by  0.  D.,  his  attorney:"  2  Bac.  Abr.,  tit 
Error,  letter  E,  2.  See,  also,  4  Dana's  Abr.,  c.  127,  art.  7,  sec. 
6.  In  Wetmore  v.  PlaTit,  5  Conn.  541,  it  was  said  that  nothing 
shall  be  assigned  for  error  in  fact,  of  which  a  party  might  have 
taken  advantage  in  the  court  below,  or  which  he  should  have 
pleaded  in  abatement;  that  the  coverture  of  the  plaintiff  should 
be  pleaded  in  abatement,  and  if  the  defendant  pleads  in  bar, 
he  shall  not  afterwards  assign  the  coverture  for  error.  So  a 
suit  brought  by  a  person  in  his  official  character,  after  he  has 
ceased  to  be  an  officer,  can  only  be  abated  on  plea;  and  if  the 
objection  is  not  thus  taken,  it  can  not  be  insisted  on  after  judg- 
ment, that  nothing  can  be  assigned  for  error  that  contradicts 
the  record,  as  that  the  plaintiff  was  not  the  officer  the  declara- 
tion affirms  him  to  be.  So  in  IngersoU  v.  Wilson,  3  Johns.  437, 
it  was  decided,  that  if  a  defendant  pleads  infancy,  and  a  verdict 
is  found  against  him,  he  can  not  assign  for  error,  that  he  was 
an  infant,  and  did  not  appear  by  guardian. 

In  the  case  at  bar,  it  is  alleged  in  the  petition  for  a  writ  of 
enor,  that  the  Planters'  and  Mechanics'  Bank  of  Columbus  bad 
ceased  to  be  a  corporation  previous  to  the  rendition  of  the  judg- 
ment in  favor  of  the  plaintiff  in  error  against  him,  and  that  cer- 
tain persons,  without  any  warrant  or  authority,  appeared  and 
pleaded  as  attorneys  for  that  corporation.  The  petitioner  as- 
signed for  error,  that  the  corporation  had  ceased  to  exist  pre- 
vious to  the  rendition  of  the  judgment  complained  of;  and  the 
defendant  below,  by  way  of  plea  to  this  assignment,  averred 
that  on  the  trial  of  his  suit  against  the  bank,  the  question, 
whether  it  existed  as  a  corporation,  was  put  in  issue  and  deter- 
mined in  the  affirmative;  thereupon  the  judgment  was  rendered 
in  his  favor,  which  he  is  ready  to  verify.  This  plea  we  have 
Men  was  stricken  out  on  motion.    It  has  been  supposed  that 


256  HoLFOBD  u  ALEXA14DEB.  [Alabam% 

the  dissolution  of  the  corporation,  or  the  forfeiture  of  its  fran- 
chises, has  the  same  effect  upon  pending  suits  to  which  it  is  a 
party,  as  the  death  of  a  natural  person.  Assuming  this  to  be 
so,  and  we  must  intend  that  the  assignment  of  error  affirms 
not  only  that  the  judgment  was  not  in  fact  rendered,  but  the 
record  was  not  in  such  a  condition  as  authorized  the  clerk  to 
perform  the  mere  ministerial  act  of  entering  it,  when  the  char- 
ier was  annulled;  and  the  plea  as  a  denial  must  be  regarded  as  o(^ 
extensive  with  the  assignment.  This  is  a  clear  legal  conclusion, 
if  as  it  has  been  often  decided  that  where  a  plaintiff  or  defend- 
ant  dies  after  an  order  for  judgment,  or  a  verdict  returned,  the 
judgment  may  be  perfected.  In  Farley  v.  Leay  4  Dev.  &  BaL 
109  [32  Am.  Dec.  680],  the  testator  died  in  term  time,  before  a 
judgment  was  signed;  it  was  held  that  it  might  be  signed  after 
his  death,  for  it  is  to  be  considered  a  judgment  of  the  first  day 
of  the  term,  at  which  day  1  he  testator  was  alive.  So  where  the 
plaintiff,  in  trespass  quare  clausum  fregii,  died  after  verdict  in 
his  favor,  and  before  judgment,  the  court  will  enter  judgment, 
as  of  the  term  in  which  the  verdict  was  returned:  Ooddard  v. 
Bolster,  6  Oreenl.  427  [20  Am.  Dec.  820].  And  where  the  plaint- 
iff died  after  a  verdict  in  his  favor,  pending  a  motion  in  anest 
of  judgment,  such  judgment  may  be  entered  as  of  a  term  after 
verdict,  while  plaintiff  was  living:  OriffUh  v.  Ogle,  1  Binn.  172. 
In  Perry  v.  Wilson,  7  Mass.  393,  the  defendant  died  after  the 
continuance  of  the  cause  for  advisement  by  the  court,  and  judg- 
ment was  rendered  as  of  the  former  term.  And  this  court  has 
often  rendered  judgment  where  a  party  dies  after  a  cause  has 
been  submitted  for  its  decision,  as  of  a  day  of  the  term  preced- 
ing his  death.  Let  these  citations,  and  this  view  of  the  law 
suffice  to  define  the  scope  of  the  assignment  and  plea. 

Upon  a  motion  to  quash  a  plea,  the  plaintiff  is  understood  to 
admit  it  to  be  true,  and  deny  its  legal  sufficiency  as  an  answer. 
Taking  this  to  be  unquestionable,  and  the  plea  (if  the  petition 
does  not),  shows  that  the  assignment  contradicts  the  record,  in 
affirming  that  when  the  verdict  was  returned,  the  Planters'  and 
Mechanics'  Bank  of  Columbus  had  no  corporate  existence.  This 
is  the  fact  which  it  alleges  was  put  in  issue  by  the  pleadings, 
and  on  which  a  judgment  was  returned  against  the  bank.  It  is 
not  allowable  on  a  writ  of  error  coram  vobis,  to  go  behind  this  es- 
toppel, and  controvert  the  authority  of  the  attorneys,  who  repre- 
sented the  supposed  corporation;  for  whatever  might  be  the  re- 
sult upon  such  an  issue,  it  would  not  remove  the  difficulljy. 
The  record  would  remain  unaltered,  and  conclude  the  plaintiff  in 
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€rror  from  asserting  a  fact  which  denies  its  verity.  This  con- 
clusion seems  to  us  so  obvious  a  sequence  from  the  record  be- 
fore us,  and  the  authorities  cited,  that  it  requires  no  further 
illustration. 

It  is  laid  down  in  the  elementary  books,  that  a  writ  of  error 
can  be  brought  by  him  only  who  was  a  parly  or  privy  to  tho 
record,  or  injured  by  the  judgment,  and  who  consequently  will 
derive  advantage  from  its  reversal.  Heirs,  executors,  adminis- 
trators, reversioners,  remainder-men,  terre  tenants,  or  a  husband 
who  marries  after  a  judgment  against  his  wife,  and  perhaps 
others,  who  are  not  parties  to  the  proceeding  sought  to  be  re- 
versed, may  join  in  the  prosecution  of  a  writ  of  error:  5  Dane's 
Abr.,  c.  137,  art.  8;  1  Archb.  Pr.  231;  2  Bac.  Abr.,  tit.  Error,  B; 
SiU's  Heirs  v.  HiJVs  Eafrs,  6  Ala.  166;  Barr  and  Yeiser  v.  Stevens^ 
1  Bibb.  292;  Grout  v.  Chamherliny  4  Mass.  611;  Finney  v.  Craw- 
fwd,  2 Watts,  294;  Campbells, Smith,2A.  K. Marsh.  118;  Bledsoe 
v.  Den  ex  dem.  WUsoii,  2  Dev.  314;  Dougherty  v.  Compton,  3 
8med.  &  M.  100.  Is  an  assignee  by  deed,  of  one  of  the  parties 
to  a  judgment,  a  privy  within  the  meaning  of  the  rule  which 
allows  one  thus  situated,  to  prosecute  a  writ  of  error  ?  The  view 
taken  of  the  last  point  considered,  relieves  us  from  the  necessity 
of  answering  this  question,  and  we  have  merely  suggested  it, 
and  cited  authorities  as  we  had  them  at  hand,  for  the  sake  of 
convenience,  should  it  become  necessaiy  to  examine  the  point  in 
8ome  future  case.  See  further  as  to  the  remedy  by  writ  of  error, 
coram  vobis,  in  what  cases  it  lies,  the  mode  of  proceeding,  and 
judgment  thereon:  1  Archb.  Pr.  234,  276-281;  5  Dane's  Abr., 
c.  137,  art.  4,  sec.  15;  Id.,  art.  7;  2  Bac.  Abr.,  tit.  Error,  K.  2; 
Cook  V.  Conway,  3  Dana,  454;  Kennedy  v.  Pickering,  Minor,  137; 
Oolson's  Ex*rs  v.  Wade's  Ex'rs,  1  Murph.  43;  Dewilt  v.  Post,  11 
Johns.  460;  Arnold  v.  Sandford,  14  Id.  417;  Maynard  v.  Downer^ 
13  Wend.  575;  Case  v.  Ribelin,  1  J.  J.  Marsh.  29. 

We  have  said  that  the  defendant  in  error  can  not  have  the 
redress  he  seeks  by  the  remedy  he  has  adopted.  If  the  facts 
stated  in  his  petition  are  true,  it  may  be  conceded  the  judgment 
can  not  be  enforced  to  the  prejudice  of  his  rights  as  assignee; 
but  how  it  is  to  be  arrested  or  vacated,  we  need  not  now  inquire. 
We  have  but  to  add,  that  the  judgment  of  the  county  court  is 
reversed,  and  if  the  defendant  in  error  desires  it,  the  cause  will 
be  remanded. 


Writ  of  Ebbob  Cobam  Nobis. — Under  the  common  law  ot  England  a 
writ  of  error  coram  nobis,  of  vobis,  was  a  writ  sued  out  of  chancery,  directed 
to  the  jadges  of  the  court  in  which  judgment  was  given,  commanding  them 
▲m.  Dso.  Vol.  XLVI— U 
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to  examine  the  record  in  order  that  eome  alleged  error  in  the  proceedingt- 
might  be  corrected:  Stephen  on  Pleading,  117.  The  natnre  of  the  writ  ia 
thus  stated  by  Tidd:  "If  a  judgment  in  the  king's  bench  be  erroneons  in- 
matter  of  fact  only,  and  not  in  point  of  lav,  it  may  be  reversed  in  the  same 
coart,  by  writ  of  error  eonim  nobis,  or  qwB  coram  nobis  resident,  so  called 
from  its  being  founded  on  the  record  and  process,  which  are  stated  in  the 
writ  to  remain  in  the  court  of  the  lord  the  king,  before  the  king  himself;  as 
where  the  defendant,  being  under  age,  appeared  by  attorney,  or  the  plaintiff 
or  defendant  was  a  married  woman  at  the  time  of  commencing  the  suit,  or 
died  before  verdict,  cr  interlocutoiy  judgment;  for  error  in  fact  is  not  the 
error  of  the  judges,  and  reversing  it  is  not  reversing  their  own  judgment. 
So,  upon  a  judgment  in  the  king's  bench,  if  there  be  error  in  the  process,  or 
through  the  default  of  the  clerks,  it  may  be  reversed  in  the  same  court  by 
writ  of  error  coram  nobis;  but  if  an  erroneous  judgment  be  given  in  the 
king's  bench,  and  the  error  be  in  the  judgment  itself,  and  not  in  the  process, 
a  writ  of  error  doei|  not  lie  in  the  same  court  upon  such  judgment.  In  the 
common  pleas,  the  record  and  process  being  stated  to  remain  before  the  king's 
jnstices,  the  writ  is  called  a  writ  of  error  coram  vobis,  or  qiuB  coram  voftts 
residenL''*  2  Tidd's  Pr.  1136,  1137,  3d  Am.  ed.;  2  Saund.  101  a,  note;  1 
Rolle  Abr.  747;  Meggot  v.  Broughton,  Cro.  Eliz.  106;  Bex  v.  ComwaU,  1  Sid. 
208.  The  writ  of  error  coram  nobis  does  not  lie  in  the  king's  bench  after  an 
affirmance  in  that  court:  2  Saund.  101  a,  note;  Horn  v.  Bushel,  2  Stra.  949^ 
Burleigh  v.  Harris,  Id.  075.  Nor  does  it  lie  in  the  king's  bench  after  an 
affirmance  in  the  exchequer  chamber:  2  Saund.  101  a,  note;  Ijambell  v.  PreUf* 
John,  1  Stra.  690. 

In  this  country  the  procedure  is  so  dififerent  from  that  in  England  that  tha^ 
terms  writ  of  error  coram  nobis,  and  writ  of  error  coram  vobis,  appear  to  na 
to  have  become  misnomers.  In  New  York  the  courts  have  held  that,  al- 
though a  writ  in  the  nature  of  a  vrrit  of  error  coram  nobis  existed  in  that 
state  as  it  did  in  Englaud,  it  has  lost  its  name,  the  command  in  the  writ  there 
being  *'  that  the  record  and  proceedings  aforesaid  remaining  before  you,  being 
inspected,  you  cause  farther  to  be  done,"  etc.:  Camp  v.  Bennett,  16  Wend* 
48;  8mUh  t.  Kingsley,  19  Id.  620.  In  discussing  this  subject,  Harris,  J.,  de- 
livering the  opinion  of  the  supreme  court  of  New  York,  in  the  case  of  Com- 
§tock  V.  Sdioonhoven,  3  Abb.  Pr.  358,  360,  said:  ''In  this  state  there  is, 
strictly  speaking,  no  such  thing  as  a  writ  of  error  coram  nobis.  In  the  king** 
bench  all  proceedings  are  supposed  to  be  before  the  king  himself.  Hence, 
when  a  writ  for  error  in  fact  is  brought  in  the  king's  bench,  the  reoord  and 
proceedings  are  described  in  the  writ  as  being  '  before  us*  (coram  nobis),  and 
when  the  writ  is  directed  to  the  common  pleas,  returnable  in  the  king** 
bench,  the  record  and  proceeding  are  described  as  being  '  before  you'  (coram 
vobis).  In  this  state  the  writ  issuing  in  the  name  of  the  people,  directed  to 
the  supreme  court,  describes  the  reoord  and  proceedings  as  remaining  '  before 
you,'  so  that,  if  either  name  can  be  considered  as  appropriate,  it  is  that  of  a 
writ  of  error  coram  vobis.  It  is,  however,  unlike  the  latter  writ,  becanae 
the  record  is  to  be  reviewed  by  the  same  court  to  which  the  writ  is  directed. 
Hence  it  is  sometimes,  and  perhaps  more  appropriately  called,  in  this  court,  '  a 
writ  in  the  nature  qf  a  writ  of  error  coram  vobi«. ' "  Accordingly  we  find  that  In 
several  New  York  cases  the  writ  is  denominated  a  writ  in  the  nature  of  a 
writ  of  error  coram  nobis.  In  many  of  the  states  no  such  writ  has  ever  beea 
in  use,  the  objects  to  be  attained  by  it  being  provided  for  by  other  means. 
In  Tennessee  the  procedure  under  this  writ  is  provided  for  by  statute.  Ia 
several  of  the  states  it  is  hold  that  this  writ  may  be  resorted  to  as  a  commoi» 
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law  remedy,  although  an  additional  remedy  may  have  been  provided  by  stat- 
vte.  In  a  recent  caae  in  Connecticut,  Park,  G.  J.,  delivering  the  opinion  of 
the  court,  said:  "  The  common  law  remedy  is  by  a  writ  of  error  coram  nolnt. 
Judge  Swift  (in  his  Digest,  voL  1,  p.  700),  says:  'When  a  judgment  in  the 
superior  court  is  erroneous  in  matter  of  fact,  a  writ  of  error  will  lie  in  the 
same  court,  called  a  writ  of  error  coram  nobis,  in  which  the  judgment  of  the 
same  court  may  be  reversed.*  This  proceeding  is  a  part  of  the  common  law 
practice  of  the  court,  and  though  not  often  resorted  to,  since  the  statute  fur- 
nishes a  sufficient  remedy  in  a  petition  for  a  new  trial,  yet  still  exists  as  an 
available  remedy  in  a  case  like  the  present.  Such  was  clearly  the  view  of 
Judge  Swift,  as  the  statute  authorizing  petitions  for  new  trials  had  long  been 
in  existence  when  he  wrote  his  Digest.  Its  existence  as  a  common  law  rem- 
edy is  also  recognized  in  many  decisions  of  our  sister  states:*'  J^eryy,  FUeh^ 
46  Conn.  601,  604. 

The  difiference  between  a  writ  of  error  coram  nobis  and  the  ordinary  writ 
of  error,  is  thus  clearly  and  succinctly  stated  by  Battle,  J.,  delivering  the 
opinion  of  the  court  in  Boughton  v.  Brown,  8  Jones'  Law,  393,  394:  "The 
distinction  between  an  ordinary  writ  of  error  and  a  writ  of  error  coram  no(if 
ia,  that  the  former  is  brought  for  a  supposed  error  in  law,  apparent  upon  the 
record,  and  takes  the  case  to  a  higher  tribunal,  where  the  question  is  to  be 
decided  and  the  judgment,  sentence,  or  decree  is  to  be  affirmed  or  reversed; 
while  the  latter  is  brought  for  an  alleged  error  of  fact,  not  appearing  upon  tha 
record,  and  lies  to  the  same  court,  in  order  that  it  may  correct  the  error, 
which  it  is  presumed  would  not  have  been  committed  had  the  fact,  in  tha 
first  instance,  been  brought  to  its  notice." 

Whxbb  Writ  Lies. — ^A  writ  of  error  coram  nobis  lies  to  correct  an  error 
of  fact,  in  the  same  court  in  which  the  judgment  was  given  and  where  tha 
record  is,  when  the  error  assigned  is  not  for  any  fault  in  the  court,  but  for 
some  defect  in  the  execution  of  the  process,  or  for  some  default  of  the  min- 
isterial officers.  An  error  of  law,  which  is  a  fault  of  the  judges,  can  not  be 
corrected  by  the  same  court;  such  error  must  be  corrected  by  another  court: 
Phillips  V.  Bussell,  Hempstead,  62;  Hawkins  v.  Bowie,  9  Gill  &  J.  428;  Bri- 
dendolph  ▼.  Zdler^s  Ea^rs,  3  Md.  325;  Kemp  v.  Cook,  18  Id.  130;  FeUows  ▼. 
Orifin,  17  Miss.  362;  McKinney  v.  Western  Stage  Co,,  4  Iowa,  420;  Hillman 
V.  Chester,  12  Heisk.  34;  Bighorn  v.  Brewer,  4  Sneed,  432;  Williams  v.  Ed- 
wards, 12  Ired.  L.  118;  2  Paine  &  Duer's  Pr.  446;  2  Saund.  101  a,  note;  1 
Bolle  Abr.  746;  2  Bac.  Abr.  215.  The  writ  is  the  proper  remedy  where  a  judg- 
ment has  been  rendered  against  a  party  who  in  fact  had  no  notice  of  tha 
pendency  of  the  suit:  Wynne  v.  TheOovemor,  1  Yerg.  149;  S.  C,  24  Am.  Dec. 
448;  Jeffery  v.  Fiic\  46  Conn.  601.  So  where  a  party  obtained  a  judgment 
against  a  co-surety  after  the  claim  was  barred  by  the  statute  of  limitation^ 
and  without  notice,  appearance,  or  defense,  a  writ  of  error,  coram  Tiobis  was 
decided  to  be  the  proper  remedy:  MerriU  v.  Parks,  6  Humph.  332.  And  this 
writ  was  held  to  be  the  only  remedy  in  a  case  where  error  was  committed  in 
dismissing  a  suit  for  a  supposed  want  of  a  prosecution  bond:  Arroioood  v. 
Greenwood,  5  Jones'  L.  414.  In  the  case  of  7\tcker  v.  James,  12  Heisk.  333, 
the  petitioner's  attorney  was  misled  by  the  attorney  for  the  plaintiff  in  the 
judgment  sought  to  be  reversed,  the  latter  having  taken  judgment  by  de- 
fault and  obtained  final  judgment,  whereas  if  he  had  filed  a  plea  which  pe- 
titioner's attorney  had  left. with  him,  and  which  he  had  promised  to  file,  tha 
judgment  by  default  could  not  have  been  taken,  and  this  was  decided  to  ba 
a  proper  case  for  relief  by  writ  of  error  coram  nobis. 

Whxn  Writ  does  var  ha. — ^A  party  seeking  to  avail  himself  of  tha 
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remedy  by  writ  of  error  coram  nobii,  mnsb  show  that  it  was  by  no  fault  or 
negligence  of  his  that  the  error  of  fact  assigned  was  not  made  to  appear  at 
the  former  trial.  If  by  the  exercise  of  reasonable  care  and  diligence  he 
could  have  availed  himself  of  the  fact  at  that  trial,  this  remedy  will  be  denied 
to  him:  Bigham  v.  Brewer,  4  Sneed,  432.  A  petition  for  the  writ  is  insuffi- 
cient, which  alleges  as  ground  of  relief  that  the  petitioner  understood,  and 
that  it  was  declared  in  court,  that  no  litigated  cases  would  be  tried  at  the 
term  at  which  the  decree  complained  of  was  rendered,  without  stating  by 
whom  the  declaration  in  court  was  made:  Thruston  v.  Beloie,  12  Heisk.  249. 
In  the  case  of  HiUman  v.  Chester,  Id.  34,  ejectment  was  brought  against 
lessees  in  the  actual  possession  of  land.  Tliey  failed  to  notify  their  landlords, 
and  suffered  judgment  final  by  d*cfault  against  themselves.  The  landlords 
failing  at  a  subsequent  term  to  have  the  judgment  by  default  set  aside,  after- 
wards sought  relief  by  a  writ  of  error  coram  nobis,  assigning  as  errors  their 
title  and  the  plaintiffs'  want  of  title  to  the  land,  and  their  want  of  notice  of 
the  suit,  but  ifc  was  held  that  they  were  not  entitled  to  the  writ.  It  was  de- 
cided in  Hawkins  v.  Bowie,  9  Gill  &  J.  428,  that  the  rejection  by  the  county 
court  of  a  plea  that  the  plaintiff  is  a  slave  and  was  at  the  time  when  the 
single 'bill  upon  which  the  suit  was  brought  was  given,  was  no  ground  upon 
wliich  the  same  court  could  reverse  its  own  juilgment  by  a  proceeding  in  error 
corcun  nobis,  being,  if  an  error  at  all,  fm  error  in  law.  In  Tennessee  it  is  held 
that  the  supreme  court  has  no  power  to  entertain  a  writ  of  error  coram  nobiSf 
or  to  reverse  a  decree  or  judgment  of  a  former  term,  unless  for  errors  apparent 
upon  its  face:  Lamb  y.  Sneed,  4  Baxt.  349.  While  in  Virginia  it  has  been 
decided  that  a  ^rit  of  error  coram  noHs  does  not  lie  in  the  court  of  appeals: 
Beid  V.  Strider,  7  Gratt.  7G.  A  writ  of  error  coram  Tiobis  does  not  lie  to  re- 
verse the  judgment  of  another  court,  and  especially  not  of  a  higher  one: 
Poughton  v.  Brown,  8  Jones  L.  393;  Latham  v.  Hodges,  13  Ired.  L.  207; 
Land  V.  WiUiarM,  20  Miss.  362;  Callowaij  v.  Ni/ong,  1  Mo.  223. 

Pbaoticb  undeb  thb  Wbit. — A  writ  of  error  coram  nobis  is  not  regarded 
as  a  writ  of  right,  and  is  not  allowed  as  of  course,  but  only  upon  its  being 
made  to  appear  with  reasonable  certainty  that  there  has  been  some  error  of 
fact:  Birch  v.  Triaie,  8  East,  414;  Tyler  v.  Morris,  34  Am.  Dec,  395;  Smith 
v.  Kingsley,  19  Wend.  620;  Ferris  v.  Dowjlan,  20  Id.  626;  Gromford  ▼. 
\7i31iiaanti  1  Swan,  341.  The  application  for  the  writ  is  made  on  affidavit,  by 
motion  or  petition,  of  which  notice  must  be  given  to  the  opposite  party,  un- 
less by  appearing  he  waives  it:  Tyler  v.  Morris,  34  Am.  Dec.  395;  Ferris  v. 
Dauglan,  20  Wend.  626;  Gomstoch  v.  Van  Schoonhoven,  3  Abb.  Pr.  268| 
Wynne  v.  Governor,  24  Am.  Dec.  448;  Ooodwin  v.  Sanders.  9  Yerg.  91;  Jfer- 
riU  V.  Parks,  6  Humph.  332;  Crawford  v.  WHXiamjs,  1  Swan,  341.  And  whert 
a  party  sues  out  a  writ  of  error  coram  nobis,  but  docs  not  give  the  notice  re- 
quired by  statute,  the  judgment  may  bo  affirmed:  Mears  v.  Oarretson,  2 
Greene  (Iowa),  316.  Notice  is  a  prerequisite  because  the  writ  of  error  coram 
nobis  is  in  the  nature  of  a  new  suit  to  annul  and  revoke  the  former  judgment. 
Upon  the  writ  being  granted,  the  plaintiff  in  error  makes  an  assi^ment  of 
errors,  in  the  nature  of  a  declaration  stating  the  errors  in  fact  relied  upon. 
In  making  the  assignment,  only  such  errors  in  fact  as  are  consistent  witli  the 
record  can  be  ^issigned:  Williams  v.  Edwards,  12  Ired.  L.  118;  Wetmore  v. 
Plant,  5  Conn.  541;  Burgess  v.  Tweedy,  16  Id.  39;  State  v.  Diannj,  6  Snee<l, 
598.  Errors  of  fact  and  errors  in  law  must  not  be  assigned  together  in  the 
same  writ:  Clarke  v.  Bell,  2  Litt.  162;  Tumtr  v.  Hoggin,  5  Id.  56;  PaUer- 
son  V.  Arnold,  4  Coldw.  304.  The  defendant  in  error  may  plead  or  demuf 
to  the  assignment.    The  cornmon  plea  in  error  is  m  nuUe  esterraium,    Thla 
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plea  admits  the  tmth  of  the  errors  assigned,  bat  insists  that  in  law  it  is  not 
error:  Crawford  y,William8,  1  Swan,  341;  Ooodmn  v.  Sanders^  9  Terg.  91. 
If  the  defendant  desire  to  deny  the  tmth  of  the  error  in  fact  assigned,  he 
traTerses  it  by  plea  and  takes  issue  thereon,  which  issue  must  be  tried  by  a 
jury:  7)fler  v.  MorriSf  34  Am.  Dec.  395;  Crawford  v.  Williams,  1  Swan,  341. 
Or  he  may,  if  he  please,  plead  specially  any  matter  in  confession  and  avoid- 
ance: 2  Tidd's  Pr.  1175;  2  Bac.  Abr.,  tit.  Error.  The  judgment,  if  for  the 
plaintiff  in  error,  is,  that  the  former  judgment  be  recalled,  revoked,  and  an- 
nulled; if  for  the  defendant  in  error,  that  it  be  affirmed:  Fellows  y.  Oriffin, 
17  Mis8.  362;  DewiU  v.  Post,  11  Johns.  460;  Crawford  v.  Williams,  1  Swan, 
841;  2  Tidd's  Pr.  1179.  But  it  is  only  the  proceedings  complained  of  as  er- 
roneous that  are  reversed,  and  all  prior  proceedings  remain  unimpeached,  and 
therefore  the  plaintiff  may  after  reversal  continue  the  original  action  without 
being  compelled  to  commence  de  iwvo:  DewiU  v.  Post^  11  Johns.  460.  A 
judgment  for  damages  on  reversal  is  proper:  Turner  v.  Hoggin^  5  Litt.  56. 
Where  a  judgment  sought  to  be  reversed  upon  a  writ  of  error  coram  nobis  has 
been  satisfied,  the  court  can  only  vacate  and  annul  the  judgment.  It  can  not 
in  that  proceeding  order  the  money  to  be  refunded:  Bigham  v.  Brewer,  4 
Sneed,  432.  The  discretion  of  the  court  in  granting  or  refusing  a  writ  of 
error  coram  nobis  can  not  be  revised  by  the  sapreme  court  on  appeal:  Tyler 
V.  Morris,  34  Am.  Dec.  395;  Wood  v.  Golwdl,  34  Pa.  St.  92.  But  an  appeal 
lies  from  a  judgment  of  the  county  court,  reversing  upon  error  coram  nobis 
their  former  judgment,  and  rendering  judgment  for  costs  in  favor  of  the  party 
suing  out  the  writ:  Hawkins  v.  Bowie,  9  Gill  &  J.  428.  The  writ  of  error 
wram  nobis  is  not  of  itself  a  supersedeas ;  it  is  or  is  not  according  to  circum- 
stances to  be  judged  of  by  the  court:  Tyler  v.  Morris,  34  Am.  Deo.  395; 
Smiih  V.  Kmgdev,  19  Wend.  620;  Ferris  v.  Douglass,  20  Id.  626. 


Desha,  Smtth  &  Go.  v.  Holland. 

[12  Alabama,  618.] 

CiTvroM  Which  Makes  Warehouseman  Subaoent  or  Factor,  to  Examihi 
Cotton  stored  with  him,  and  to  send  it,  if  damaged,  to  a  '*  pickery"  to 
have  the  damaged  cotton  separated  from  that  which  is  merchantable, 
and  which  renders  the  factor  liable  for  the  picking,  is  not  unreasonable. 

CuBTOM  Which  is  General  and  Uniform,  is  Valid,  without  being  univers- 
ally acquiesced  in. 

Dormant  Partner  is  Allowable  but  not  Essential  Party  to  an  action. 

Evidence  or  Custom  must  Show  Certain  and  Uniform  Usage,  and  if  it 
is  contradictory,  and  fails  to  do  this,  it  Ib  insufficient  to  establish  the 
validity  of  the  custom. 

Ebbob  to  the  circuit  court  of  Mobile.  On  the  trial  the 
plaintiff  testified  that  two  bales  of  cotton  were  sent  to  him  from 
"  Hitchcock's  press  warehouse''  to  be  picked  immediately;  that 
he  picked  out  all  the  damaged  cotton,  leaving  only  that  which 
was  merchantable;  that  he  was  afterwards  informed  that  the 
defendants,  as  commission  merchants,  had  stored  the  cotton  in 
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the  warehouse,  and  he  then  charged  them  for  ihe  picking.    The 
other  facts  appear  from  the  opinion. 

A.  F.  Hopkins  and  W.  O,  Jones,  for  the  plaintiffs  in  error. 

J.  A.  Campbell,  for  the  defendant  in  error. 

By  Court,  Collieb,  C.  J.  It  can  not  be  assumed  that  the 
custom  which  the  plaintiff  sought  to  establish  was  unreasonable, 
and  therefore  contrary  to  law.  The  powers  of  a  factor  in  the 
cotton  trade  certainly  authorize  him  to  appoint  an  agent  to  ex- 
amine the  condition  of  cotton  consigned  to  him  for  sale  or 
shipment,  and  to  invest  such  agent  with  authority  to  put  it  in  a 
situation  that  it  may  be  disposed  of  in  the  one  mode  or  the 
other.  If  he  think  proper,  he  may  appoint  the  bailee  with 
whom  it  is  deposited  for  safe  keeping  to  perform  this  service. 
It  is  for  the  interest  of  the  owner  of  the  cotton  that  the  factor 
should  possess  such  a  power;  for  an  internal  damage  iu  a  com- 
pressed bale,  we  all  know,  frequently  extends  itself  very  rapidly, 
BO  that  if  the  factor  was  compelled  to  obtain  a  special  authority 
in  such  case,  the  loss  to  the  owner  would  be  frequently  in- 
creased, before  the  progress  of  the  damage  could  be  arrested. 
If,  then,  he  may  appoint  an  agent  to  act  for  him  in  each,  or  in 
all  cases,  where  cotton  is  consigned  to  him,  is  not  a  custom  which 
makes  the  warehouseman  an  agent  pro  re  nata  altogether  rea- 
sonable ?  It  is  but  the  substitution  of  a  standing,  continuous 
authoriiy,  as  a  substitute  for  one  specially  created  as  occasion 
may  require,  and  its  reasonableness,  whatever  may  be  said  of  its 
liability  to  abuse,  can  not  be  pronounced  against. 

If  the  warehouseman  be  an  honest  and  prudent  man,  it  would 
really  seem  peculiarly  proper  that  he  should  be  authorized  to 
cause  cotton  stored  with  him  to  be  freed  from  internal  damage. 
Such  damage,  it  is  said,  and  generally  credited,  sometimes  gen- 
erates combustion.  To  prevent  such  a  result,  the  warehouse- 
man and  his  agents  would  be  likely  to  exercise  circumspection — 
discover  the  damage  more  readily  than  any  one  else,  and  thus 
be  enabled  to  take  the  promptest  measures  to  prevent  its  exten- 
sion. Besides,  their  experience  would  soon  give  them  facilities 
for  making  such  discovery  more  readily  than  most  other  persons. 
Assuming  the  existence  of  the  custom  which  makes  the  ware- 
houseman the  subagent  of  the  factor,  we  can  conceive  of  no 
objection  to  its  extension,  so  as  to  make  the  latter  the  debtor  of 
the  pickery,  for  separating  the  damaged  from  the  merchantable 
ootton.  In  this  view  of  the  case,  we  think  the  evidence  objected 
to  was  properly  admitted.    It  is  not  indispensable  to  the  valid* 
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ity  of  a  custom  that  it  should  be  universally  acquiesced  in;  for 
this  would  be  to  annul  all  customs  as  to  those  who  are  unwilling 
to  abide  by  Uiem.  Instead  of  having  the  force  of  law,  and  be- 
ing of  general  obligation,  they  would  depend  for  their  operation 
upon  the  gratuitous  assent  of  eveiy  person  against  whom  they 
were  invoked.  It  is  enough  if  a  custom  be  ''general  and  uni- 
form." 

In  respect  to  the  necessiiy  of  making  Thomas  Holland  a  joint 
plaintiff,  we  think,  that  although  it  would  have  been  competent 
to  join  him,  it  was  not  indispensable  to  do  so.  The  evidence 
shows,  that  in  the  business  of  the  cotton  pickery,  he  was  merely 
a  dormant  partner,  and  the  law  is  well  settled,  that  in  such  a 
case  he  is  an  allowable,  but  not  an  essential  party :  See  Monroe  v. 
Eezell,  11  Ala.  60<3,  at  the  last  term.  This  view  disposes  of  the  case 
as  presented  by  the  record.  But  as  it  would  doubtless  be  more 
satisfactory  to  the  parties,  and  to  prevent  any  misapprehension, 
we  would  remark,  that  looking  to  all  the  facts  recited  in  the 
bill  of  exceptions,  they  fall  altogether  short  of  establishing  a 
custom,  such  as  that  of  which  the  plaintifTs  right  to  recover  is 
predicated.  It  is  apparent  from  an  examination  of  the  evidence 
that  it  is  contradictory,  showing  nothing  like  a  certain  and  uni- 
form usage,  which  is  essential  to  its  validity:  Price  y.  White,  9 
Ala.  563;  Bapp  v.  Palmer,  3  Watts,  178;  Chastain  v.  Bowman,  1 
Hill  (S.  C.)  270;  !ZVott  y.Wood,  1  Gall.  443;  BiLck  v.  OHmshaw, 
1  Edw.  Ch.  147;  Consequa  v.Willings,  Pet.  C.  C.  230;  Parrot  v. 
Thacher,  9  Pick.  426.  It  is  certainly  true,  that  usages  among 
merchants  should  be  very  sparingly  adopted  as  rules  of  law,  as 
ihey  are  often  founded  in  mere  mistake,  and  still  more  often  in 
the  want  of  enlarged  and  comprehensive  views  of  the  full  bear- 
ing of  principles:  DonneU  v.  Columbian  Ins.  Co,,  2  Sumn.  377; 
and  we  would  add,  are  not  unfrequently  intended  to  advance 
some  particular  interest  at  the  expense  of  a  large  class  of  the 
community.  Even  where  well  intended,  they  are  sometimes  set 
up  as  a  means  of  protecting  selfishness  and  dishonesty. 

But  the  entire  evidence,  and  its  legal  effect,  is  not  submitted 
to  our  judgment.  We  have  only  to  decide  the  questions  raised 
upon  iJie  record  for  revision — this  duty  has  been  performed, 
and  we  have  only  to  declare  that  the  judgment  is  affirmed. 


Cvmou:  See  Halventm  v.  C7o2e,40Am.Deo.603;  BocyUhv.  .^Ikv,  SOId.  611, 
note  614,  nrhere  other  cases  are  collected. 
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Bradford  v.  Marbury. 

[12  AlawaMA,  690.] 

Gharob  to  Jubt  can  not  be  Considered  Abstract,  when  there  ia  any 
evidence  before  them  to  warrant  its  propositions. 

Where  Seller  or  Goods  Giyrs  Credit  to  Buyer,  until  the  latter  shall 
be  able  to  ship  them  to  a  certain  place  and  receive  returns,  he  can  not 
maintain  an  action  for  the  price  thereof,  until  sufficient  time  has  elapsed 
for  the  returns  to  be  received;  but  a  mere  gratuitous  extension  of  delay, 
made  after  the  contract  was  otherwise  complete,  will  not  affect  the  sellerV 
right  to  sue. 

Ir,  ON  Sale,  Credit  is  Stipulated  for,  there  can  be  no  Reoovxry  ex- 
cept for  the  sum  due  according  to  the  contract,  when  the  suit  is  com> 
menced. 

DxLivERT  TO  Carrier  or  Warehouseman  Named  or  Indicated  bt 
Buyer,  is  a  delivery  to  the  buyer,  and  the  goods  so  delivered  will  be  at 
the  risk  of  the  buyer,  without  notice  of  delivery,  unless  the  parties  con- 
tract that  notice  of  delivery  shall  be  given. 

Deltvery  TO  Warehouseman  may  be  Comfletb  Delivery  to  Buyer, 
although  the  seller  takes  the  receipts  in  his  own  name,  unless  his  inten- 
tion in  BO  taking  them  was  to  preserve  the  right  of  property  in  himself. 

Title  to  Property  Delivered  to  Warehouseman  Indicated  by  Buyer, 
vests  in  him,  though  the  warehouseman  may  have  a  lien  on  it  for  his 
charges. 

Error  to  the  circuit  court  of  Coosa.  Assumpsit  for  gooda 
sold  and  delivered.  At  the  trial,  the  first  witness  testified  that 
the  defendant  offered  a  certain  price  to  the  plaintiff,  for  all  the 
cotton  the  latter  would  pick,  up  to  the  twenty-fifth  of  Decem- 
ber following;  that  the  plaintiff  assented;  that  defendant  told 
plaintiff  to  deliver  it  to  a  certain  warehouseman;  that  nothing 
was  said  about  the  time  of  payment  or  of  the  delivery.  The 
cotton  in  question  was  all  picked  before  Christmas,  and  deliv- 
ered at  the  warehouse  before  the  nineteenth  of  January.  The 
warehouse  receipts  were  made  out  in  the  plaintiff's  name,  came 
to  his  hands,  and  were  never  received  by  the  defendant.  Th& 
warehouse,  and  all  the  cotton  delivered  there  by  the  plaintiff, 
were  destroyed  by  fire  on  the  twenty-ninth  of  January.  The 
other  facts,  and  the  testimony  given  by  other  witnesses,  are  suf* 
flciently  indicated  in  the  opinion. 

Morris  and  Martin ,  for  the  plaintiffs  in  error. 

Stonrs  and  Elmore,  contra. 

By  Court,  Goldthwaite,  J.  The  defendant  does  not  question 
the  correctness  of  the  general  instruction,  on  which  the  cause 
was  submitted  to  the  jury,  so  far  as  that  goes,  but  insists,  he  was 
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entitled,  from  the  proof,  to  make  the  several  points  presented  bj 
his  requests  for  distinct  charges.  To  this  the  plaintiff  answers, 
without  admitting  the  correctness  of  the  propositions  advanced, 
that  most,  if  not  all  of  these,  were  properly  refused,  on  the 
ground  that  they  are  abstract,  in  other  terms,  not  called  for  by 
the  evidence.  If  the  case  rested  alone  on  the  testimony  of  the 
first  witness,  there  would  be  no  room  for  discussion,  as  that 
makes  out  a  naked  sale,  of  which  at  most  there  would  be  a  full 
performance  on  the  part  of  the  plaintiff  by  delivery;  but  the  de- 
fendant insists  this  contract  was  essentially  modified  by  the 
conversation  between  the  parties  on  the  twenty-seventh  of 
December,  as  well  as  that  the  admissions  of  the  plaintiff  indicate 
that  the  sale  itself  was  made  with  a  stipulation,  that  credit 
should  be  given  for  a  portion  of  the  price,  until  returns  were  or 
could  be  received  from  Liverpool.  Whether  the  contract  for 
sale  was  one  for  a  credit,  or  whether  it  was  modified  in  any  mate- 
rial manner  by  the  conversation  of  which  evidence  was  given,  or 
whether  the  plaintiff  assented  to  the  modifications  which  it  is  in- 
sisted tho  defendant  proposed  as  the  equivalent  for  the  delay  in 
the  delivery  of  the  cotton,  or  whether,  in  point  of  fact,  there  was 
any  delay,  or  whether  this  conversation  applied  to  the  whole  of 
the  cotton,  or  only  the  portion  then  not  delivered,  were  all  ques- 
tions for  the  consideration  and  determination  of  the  jury.  For 
the  court  to  undertake  to  pronounce  that  none,  or  which,  or 
that  any  of  these  matters,  were  or  were  not  established,  was 
a  judgment  upon  the  weight  of  the  evidence,  which  it  was 
incompetent  to  give.  It  is  at  all  times  a  question  of  much 
delicacy,  to  refuse  a  legal  charge  on  the  ground  that  it  is  not 
supported  by  evidence,  but  to  do  so  when  there  is  any  evidence 
before  the  jury  to  warrant  the  proposition,  is  clearly  erroneous: 
WtswaU  V.  Boss,  4  Port.  321;  ffarreU  v.  Floyd,  3  Ala.  16.  We 
think  the  objections  to  the  charges,  on  account  of  their  being 
abstract,  can  not  be  sustained. 

2.  We  shall  now  proceed  to  examine  the  several  legal  propo- 
sitions which  the  different  requests  for  instruction  contain,  but 
in  doing  this,  shall  endeavor  to  group  them  into  classes.  The 
first  and  eighth  are  sufficiently  similar  to  be  considered  together. 
If  the  contract  was  to  allow  the  defendant  a  credit,  for  all  but 
one  thousand  dollars  of  the  price,  until  retiirns  for  the  cotton 
eould  be  had  from  Liverpool,  it  can  not,  we  think,  be  disputed 
that  this  must  be  construed  as  a  stipulation  to  wait  until,  by  the 
ordinary  course  of  trade,  a  sufficient  time  had  elapsed  for  a  ship- 
ment  and  returns.     And  in  this  light  the  requests  seem  to  con- 
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aider  it.  If  the  admissions  of  the  plaintiff  connected  themselves 
with  the  contract  of  sale,  so  that  the  credit  formed  a  part  of  it» 
then  there  can  be  little  question  that  a  sufficient  time  had  not 
elapsed  between  the  deliveiy  of  the  cotton  and  the  fourteenth  of 
March,  1845  (at  which  time  the  suit  was  instituted),  for  it  to 
have  been  shipped  and  returns  made.  If,  on  the  other  hand,  it 
was  a  gratuitous  extension  of  delay,  made  after  the  contract  was 
otherwise  complete,  there  can  be  no  pretense  to  say  the  suit  is 
affected  by  it:  Boss  on  Vend.  59;  Stedman  y.  Oooch,  1  Esp.  5. 
Which  of  these,  or  what  was  the  proper  inference  from  the 
proof,  as  we  have  before  said,  was  determinable  by  the  jury. 

8.  But  the  plaintiff  contends  that  the  denial  by  the  defend- 
ant, that  he  was  in  any  way  liable  to  pay  for  the  cotton  after 
its  destruction,  relieved  him  from  the  necessity  of  waiting  until 
the  expiration  of  the  credit,  if  one,  in  point  of  fact,  was  a  part 
of  the  contract,  to  commence  a  suit  to  ascertain  his  rights.  It 
must  be  confessed  this  proposition  is  deserving  of  great  consid- 
eration. If  it  was  conceded,  that  every  seller  upon  credit  is 
justiy  entitied  to  demand  from  the  buyer  an  acceptance,  which 
is  the  general  course  of  trade  in  some  commercial  places:  Bo^s 
on  Vend.  53;  or  at  least  a  sale  note,  or  other  memorandum  in 
writing,  ascertaining  the  terms  of  the  contract,  it  seems  well 
settled  in  England,  and  in  the  courts  of  the  union,  that  a  neg- 
lect or  refusal  to  do  so,  will  not  entitie  the  seller  to  an  imme* 
diate  action  for  goods  sold  and  delivered,  though  it  seems  he 
may  do  so  on  the  special  contract:  Mwssen  v.  Price ^  4  East,  147; 
DuUon  V.  Solomonson,  3  Bos.  &  Pul.  582;  Ferguson  v.  Carring' 
ton,  9  Bam.  &  Cress.  59;  Thompson  v.  Morris,  2  Murph.  248; 
Allen  V.  Fordy  19  Pick.  217.  There  is  a  clabs  of  decisions  which 
hold,  that  where  the  buyer  has  obtained  goods  upon  a  credit  by 
fraudulent  representation  that  paper  given  for  them  is  good, 
which  turns  out  to  be  otherwise,  that  then  the  contract  may  be 
repudiated,  and  a  new  one  implied  to  pay  at  once  for  the  goods: 
Man,  &  Mechanics'  Bank  v.  Oore,  15  Mass.  79  [8  Am.  Dec.  83]; 
WiUson  V.  Force,  6  Johns.  110  [5  Am.  Dec.  195].  So  it  has  been 
held,  when  the  buyer  obtained  possession  of  the  goods,  where 
the  sale  was  on  condition  to  give  security,  and  he  afterwards 
refused  to  give  it,  the  seller  might  treat  the  sale  as  absolute, 
and  sue  immediately:  Corlies  v.  Gardner,  2  Hall,  345.  It  should 
be  remarked,  however,  that  this  last  decision  seems  in  direct 
conflict  with  Alien  v.  Ford,  before  cited,  and  many  of  the  En- 
glish decisions,  tmless  there  is  a  distinction  between  the  refusal^ 
and  a  neglect  to  give  the  security.     The  reason  of  the  decisions 
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IB  said  to  be,  that  the  seller,  by  bringing  the  action  for  goods 
sold,  etc.,  considers  the  contract  of  sale  as  existing,  and  that 
the  law  will  not  imply  a  contract  where  the  parties  have  ex- 
pressed their  own  terms:  StruU  v.  Smith,  1  Cromp.  M.  &  E.  312; 
S.  C. ,  4  Tyrw.  1019.  Assuming,  however,  the  decision  in  Corlies 
T.  Oardner,  as  declaring  the  true  rule,  and  assimilating  the 
refusal  to  give  the  security  contracted  for  to  a  case  of  fraud,  it 
will  be  evident  this  case  is  not  within  the  principle.  If  the  mere 
denial  of  liability  will  authorize  a  suit  before  the  maturity  of  the 
credit,  it  would  bring  every  case  of  disputed  contract  at  once  to 
an  issue,  independent  of  the  time  fixed  by  the  parties  for  i.ts 
performance.  We  are  not  prepared  to  say  that  such  a  rule 
would  be  a  bad  one,  but  it  is  certain  it  has  no  sanction  in  au- 
thority. We  are,  then,  constrained  to  say,  that  if  a  credit  was 
stipulated  for,  there  could  be  no  recovery  except  for  the  sum 
due  according  to  the  contract  when  the  suit  was  commenced. 
In  our  judgment,  there  was  no  valid  reason  to  refuse  the  charges 
to  which  this  paragraph  has  reference. 

4.  The  ninth  request  asserts  the  proposition,  that  the 
omission  of  the  plaintiff  to  reply  to  the  remark  of  the  defend- 
ant, that  timely  notice,  etc. ,  must  be  given  him  of  the  delivery 
of  the  cotton,  is  to  be  construed  as  the  plaintiff's  assent  to  this 
as  a  condition.  We  think  this  can  not  be  sustained:  though 
we  are  not  prepared  to  say  this  must  be  considered  as  an  assent, 
it  is  possible  the  jury  might  so  consider  it.  It  may  be,  however, 
that  the  plaintiff  omitted  to  press  his  request  further  for  delay, 
from  the  conviction  it  would  be  unnecessaiy,  as  only  thiriy 
bales  were  then  undelivered.  The  objection  to  the  request  is, 
that  the  evidence  bearing  on  this  point  is  too  indefinite  and  in- 
conclusive to  warrant  the  court  in  saying  that  one  thing  or  an- 
other was  proved  by  it.  It  is  quite  possible  the  whole  of  the 
cotton  was  delivered  within  the  time  contemplated  by  the  par- 
ties when  the  contract  was  made,  and  if  so,  the  just  inference 
would  be,  that  the  proposition  for  delay  was  abandoned,  and  it 
might  be  otherwise  if  it  was  not  so  delivered.  Nor  is  the  hy- 
pothesis improbable,  that  neither  party  expected  any  conse- 
quences to  flow  from  this  conversation,  unless  there  was  a  delay 
in  the  deliveiy,  and  then  only  as  to  the  matter  of  storage. 

6.  The  second,  third,  fifth,  and  sixth  requests  are  predicated 

m 

on  the  assumption  that  notice  of  the  deliveiy  of  the  cotton  was 
essential  to  charge  the  plaintiff,  either  under  the  contract  aa 
made  in  the  first  instance,  or  if  modified  by  the  conversation  be- 
tween the  parties  on  the  tweniy-seventh  of  December,  so  as  to 
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interpose  the  condition  that  notice  should  be  giv^n  the  plaintiff. 
If  the  contract,  as  testified  by  the  first  witness,  was,  that  the 
cotton  should  be  delivered  to  the  warehouseman  indicated  bj 
the  defendant,  it  is,  in  our  judgment,  a  matter  of  no  importance 
whether  he  was  indicated  as  a  warehouseman  or  as  the  agent  of 
the  defendant.     The  general  rule  with  respect  to  consignments 
to  third  persons,  so  as  to  place  the  properly  at  the  risk  of  the 
buyer,  is,  that  notice  shall  be  given:  Ooom  v.  Jackson,  5  Esp. 
112;  but  where  the  carrier  or  warehouseman  is  named  or  indi- 
cated by  the  buyer,  a  delivery  to  the  carrier,  etc.,  is  a  delivery  to 
the  buyer:  Dawes  v.  Peck,  8  T.  R.  830;  Cooke  v.  Ludlow,  2  Bos, 
&  P.  (N.  B.)  119.     If,  however,  the  contract  was  in  point  of  faci 
8o  modified  afterwards,  as  to  make  it  a  condition  that  the  plaint- 
iff should  give  timely  notice  to  the  defendant  of  the  delivery  to 
the  warehouseman,  then  the  latter  has  the  right  to  insist  on 
this,  as  upon  any  term  of  the  contract.     We  have  nothing  to  da 
with  the  improbability  that  the  jury  could  come  to  the  conclu- 
sion that  such  a  condition  was  made,  either  as  to  the  whole  of 
the  cotton,  or  to  that  part  not  then  delivered.     It  is  sufficient  to 
warrant  the  defendant  in  asking  the  charges  involving  this 
point,  that  there  veas  evidence  on  it  for  them  to  weigh  and  de- 
cide upon. 

6.  In  this  connection,  we  may  properly  advert  to  an  argument 
made  in  this  cause,  though  the  question  does  not  seem  involved  in 4 
any  of  the  requests,  that  the  warehouse  receipts  being  in  the  name 
of  the  plaintiff,  there  was  no  delivery  to  the  defendant.  With- 
out entering  upon  the  question,  whether  such  receipts  are  nego- 
tiable, so  as  to  pass  the  legal  title  by  an  assignment,  we  think  it 
very  clear  that  no  question  of  law,  decisive  of  the  rights  of  the 
parties,  arises  out  of  this  circumstance.  The  proper  matter  for 
the  jury  to  ascertain  was,  whether  the  delivery  of  the  cotton  to 
the  warehouseman  was  made  on  account  of  the  defendant,  or 
did  the  plaintiff  cause  the  receipts  to  be  taken  to  himself,  to 
preserve  his  right  of  property  ?  In  this  view,  the  concurrence, 
or  the  want  of  it,  by  the  plaintiff,  in  requiring  the  receipts  to  be 
thus  taken — the  assumption  by  the  defendant  of  the  right  to 
ship  it — the  payment  of  a  part  of  the  price,  etc.,  were  all  facts 
bearing  on  the  determination,  which,  in  our  opinion,  was  one 
solely  for  the  jury. 

7.  All  the  other  requests  relate  more  or  less  to  the  question 
how  far  charges  for  storage,  if  any  were  due  from  the  plaintiff, 
and  constituting  a  lien  on  the  cotton,  prevented  the  title  from 
passing  to  the  defendant,  until  they  were  discharged.    We  think 
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this  is  a  question  which  the  defendant  is  not  permitted  to  raise, 
eren  if  it  is  admitted  the  cottons  were  subject  to  liens,  for 
charges  which  the  plaintiff  was  bound  to  pay.  The  warehouse- 
man was  indicated  by  the  defendant  himself,  and  if  charges  ac- 
crued, he  must  have  known  of  the  general  right  of  lien,  and  the 
title  passed  to  him  notwithstanding  the  lien.  In  PhiUirrwre  y. 
Bart-y,  1  Gamp.  513,  and  King  v.  Meredith,  2  Id.  639,  it  was 
held,  that  a  lien  for  storage  or  transportation,  to  be  paid  by 
the  plaintiff,  did  not  prevent  the  property  from  passing  when 
the  other  essentials  of  delivery  were  complete.  To  the  same 
effect  is  Tuxwarth  v.  Mocyre,  9  Pick.  347  [20  Am.  Dec.  479],  and 
the  cases  cited  by  defendant  seem  to  contain  nothing  opposed 
to  these  decisions.  Indeed,  a  different  doctrine  would  work  in- 
calculable mischiefs,  as  there  is  scarcely  any  bulky  article  of 
commerce  which  is  not  at  all  times  under  some  sort  of  lien, 
either  for  storage  or  transportation. 

We  come,  then,  to  the  conclusion,  that  the  charges  in  this 
connection  were  properly  refused;  but  independent  of  general 
principles,  there  is  abundant  proof  in  the  cause  to  warrant  the 
inference,  that  the  warehousemen  had  waived  any  claim  to  their 
specific  lien.  The  court,  however,  having  erred  in  considering 
there  was  not  sufficient  proof  to  warrant  the  charges  which  we 
have  endeavored  to  show  were  unexceptionable  as  legal  proposi- 
tions, the  judgment  is  reversed,  and  the  cause  remanded. 

Dbuvsbt  of  Property  Sold  Vests  Title  in  the  Buyer,  and  sabjeott 
Idm  to  risk  of  future  loss  of  the  property.  See  Ilunl  v.  Thurman,  40  Am. 
Deo.  683;  ScoU  v.  WdU,  Id.  568,  note  578.   - 

Delivery,  What  Sitffioient  to  Pass  Title  to  Chattsui:  See  JtwtU  ▼• 
Lincoln^  31  Am.  Dec.  86,  note  39. 


Scales  v.  Ainia. 

[12  AliABAXA.  617.] 

Every  Pberequisitb  ot  Statute  Directino  Sale  of  Land  fob  Taxes  mml 

be  substantially  complied  with,  or  the  sale  will  be  illegal. 
Land  can  not  be  Sold  for  Taxes,  under  the  Alabama  Statute,  when 

the  delinquent  owner  has  goods  and  chattels  within  the  county. 
No  Property  is  Exempt  from  Execution  in  Case  op  Defaults  for  taxes. 
Two  Insufficient  Advertisements  of  Tax  Sale  can  not  bb  Coupled 

together  so  as  to  make  one  complete  legal  advertisement,  even  though  a 

verbal  consent  thereto  is  given  by  the  delinquent. 

Error  to  the  circuit  court  of  Talladega.     Trespass  to  try  titles. 
The  plaintiff  claimed  title  to  the  land  in  controversj,  through  a 


270  Scales  u  ALVia  [Alabama^ 

deed  made  by  the  collector  of  taxes.    The  other  facts  appear 
from  the  opinion. 

cT*.  T.  Morgan^  for  the  plaintiff  in  error. 

Parsons,  contra. 

By  Court,  Qoldthwattb,  J.  1.  The  revision  of  the  statutes 
prescribing  the  manner  of  selling  lands  upon  which  the  taxes 
have  not  been  paid,  is  greatly  to  be  desired,  inasmuch  as  the 
numerous  alterations  at  different  periods  have  so  perplexed  the 
system,  that  it  is  quite  difficult  to  ascertain  what  course  is 
proper,  and  the  result  is,  that  the  purchaser,  instead  of  securing 
the  land,  or  even  a  safe  investment  for  the  money  expended, 
finds  himself  involved  in  an  expensive  litigation,  almost  always 
productive  of  no  other  end  than  that  of  vexation  to  himself  and 
to  the  land  owner.  It  certainly  deserves  consideration  from  the 
proper 'department  of  the  government,  whether  it  would  not  be 
better  to  facilitate  the  recovery  of  the  land  by  the  purchaser, 
and  allowing  the  owner  a  longer  time  for  redemption.  With 
these  preliminary  remarks,  we  proceed  to  the  examination  of  the 
questions  presented  by  this  record. 

It  may,  perhaps,  be  stated,  as  the  general  rule  pertaining  to 
sales  of  this  description,  to  which  no  exception  has  come  within 
our  notice,  that  every  prerequisite  of  the  statute  directing  the 
sale,  must  be  substantially  complied  with,  or  the  sale  will  be 
illegal:  Lyon  et  al.  v.  Hunt  et  al.,  11  Ala.  295  [ante,  216];  Bon- 
kendorfy.  Taylor,  4  Pet.  849;  WUliams  v.  PeyUm,  4  Wheat  77; 
IRchie  V.  MuUins,  5  Hayw.  90;  Davis  v.  Simms,  4  Bibb.  465; 
HoU  V.  HemphiU,  3  Ohio,  232;  Birch  v.  Fisher,  13  Serg.  &  R. 
208;  Bush  v.  Davison,  16  Wend.  550;  Jackson  ex  dent.  Cook  v. 
Shepard,  7  Cow.  88  [17  Am.  Dec.  502];  Blossom  v.  Cannon,  14 
Mass.  177.  Now,  when  the  statute  is  looked  at,  it  will  be  seen 
to  contain  this  provision:  ''All  lists  of  taxes  shall  be  considered 
as  having  the  force  and  effect  of  an  execution;  and  it  shall  be 
lawful,  from  and  after  the  first  day  of  September,  to  proceed 
and  make  distress  and  sale  of  the  goods  and  chattels,  lands  and 
tenements,  of  all  persons  in  arrear  for  taxes;  provided,  that 
notice  of  such  sale  shall  have  been  given,  by  advertisement  at 
the  court-house  of  the  proper  county,  and  at  least  two  other 
public  places,  within  the  county,  at  least  ten  days  previous  to 
the  day  of  sale,  where  the  distress  shall  be  of  goods  and  chattels; 
and  where  the  delinquent  has  no  goods  and  chattels  within  the 
county,  then  the  lands  and  tenements  of  said  delinquent  may 
be  sold  by  the  collector,  or  so  much,  etc.;  provided,  that  the 
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collector  shall  have  given  in  the  nearest  newspaper  published 
within  the  state,  at  least  three  months'  notice,  and  in  case 
of  non-residents,  at  least  six  months'  notice^  of  the  time  and 
place  of  sale,  which  notice  shall  contain,"  etc. :  Dig.  566,  sec.  50. 
It  will  thus  be  seen  the  power  of  the  collector  to  sell  lands  is 
limited  to  those  cases  where  the  delinquent  has  no  goods  or 
chattels  within  the  county.  There  is  no  provision  made  for 
cases  where  the  collector  is  unable  to  find,  or  the  delinquent  un- 
willing to  surrender  goods.  The  power  exists  only  where  there 
are  no  goods,  and  conforming  to  the  principle  of  the  many  cases 
on  this  subjject,  we  are  constrained  to  declare,  that  as  there  was 
personal  property  of  the  delinquent  within  his  county,  the  col- 
lector had  no  discretion  to  sell  the  land :  Jackson  ex  dem.  Gook 
v.  Shepard,  7  Cow.  88  [17  Am.  Deo.  502]. 

2.  The  fact  that  the  property  then  possessed  by  the  delinquent 
was  exempt  by  law  from  being  sold  under  ordinary  execu* 
tions,  does  not,  in  our  opinion,  prevent  the  operation  of  the 
general  tax  law.  It  is  impossible,  we  think,  by  any  proper 
construction  of  the  statute  which  exempts  certain  property  from 
execution,  to  consider  the  exemption  as  extended  to  the  case  of 
defaults  for  taxes.  Without  resting  our  opinion  upon  this  point, 
on  the  principle  that  the  state  is  not  bound  by  a  statute  unless 
named  in  it,  we  think  it  clear  the  one  referred  to  was  not  in- 
tended to  create  an  exemption,  Vhen  the  revenue  of  the  state  is 
to  be  collected. 

8.  The  only  other  point  in  the  charges  given,  is  covered  by 
the  precise  terms  of  the  statute.  Neither  of  the  advertisements 
covered  the  space  of  three  months,  and  the  supposed  consent  of 
the  delinquent  to  the  amendment,  by  extending  the  time  aftei 
it  had  received  one  month's  irregular  publication,  can  not  invest 
the  collector  with  the  authority  to  sell.  That,  as  will  be  seen 
by  the  cases  already  referred  to,  must  be  derived  from  a  strict 
compliance  with  the  statute.  See  also,  Hughey  v.  Horrel,  2 
Ohio,  231;  Jackson  ex  dem,  WaJtson  v.  Eshj,  7  Wend.  148. 

The  charges  which  the  plaintiff  requested  are  sufficiently  con- 
sidered in  what  has  already  been  said.  Our  conclusion  is,  that 
the  record  presents  no  error. 

Judgment  affirmed. 

Tax  Sales:  See  Perianth  Lesdu  v.  DtU^  36  Am.  Deo.  97,  note  103,  when 
other  cases  are  referred  to. 
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Moss  V.   MoCAIiL, 

[12  Alabama,  630.] 

GbmrsTANGS  to  Trustee  for  Mutual  Sqpport  of  fluaBANi)  A,m>  Wifi» 
providing  that  the  profits,  uses,  and  issues  of  the  property  conveyed  be 
paid  to  them  ''for  their  joint  maintenance  during  their  natural  lives,  or 
to  the  survivor  of  them  during  the  time  of  his  or  her  natural  life,**  does 
not  exclude  the  marital  rights  of  the  husband,  and  the  property  may  be 
sold  under  nfi.  fa,  against  him. 

Ebbob  to  tbe  circuit  court  of  Lowndes.  A  slave  was  levied  on 
under  a  writ  of  fi.  fa.  against  C.  B.  Easley.  The  defendant  in 
error  thereupon  interposed  a  claim  and  entered  into  a  bond  with 
surety,  conditioned  to  try  the  right  pursuant  to  the  statute. 
There  was  a  verdict  for  the  claimant,  and  judgment  was  ren- 
dered thereon.     The  other  facts  appear  from  the  opinion. 

J.  E,  Belser  and  N,  Harris,  for  the  plaintiff  in  error. 

N,  Cook,  for  the  defendant  in  error. 

By  Court,  Colueb,  C.  J.  The  cases  of  Cook  v.  Kennerly,  12 
Ala.  42,  and  Bender  v.  Reynolds,  Id.  446,  at  this  term,  are  de- 
cisive of  the  present,  unless  the  intention  that  the  profits  of  the 
property  embraced  by  the  deed  should  be  paid  over  to  the  de- 
fendant in  execution  and  his  wife,  ''for  their  mutual  support*' 
and  ' '  joint  maintenance, ''  distiilguishes  them.  In  Fellows,  Wads- 
worth  d  Co,  V.  Thnn,  by  her  Next  Friend,  et  al.,  9  Id.  999,  a 
father  gave  to  his  widowed  daughter,  "and  the  heirs  of  her 
hody,  by  deed,  a  female  slave,"  who  he  provided  should  be  under 
her  control  and  employment,  in  the  most  profitable  way  for  the 
use  and  support  of  herself  and  "  her  heirs,"  during  their  joint 
lives;  after  her  death  it  was  directed  that  the  property  should  be 
divided  "  among  her  heirs."  Shortly  after  the  gift,  the  daughter 
took  possession  of  the  slave,  who,  together  with  her  increase, 
has  for  more  than  twenty  years  been  treated  as  the  separate 
property  of  the  daughter  and  her  children;  though  the  daughter 
married  soon  after  acquiring  the  possession:  Held,  that  the  deed 
invested  the  daughter  and  her  children  collectively  with  inter- 
ests which  the  creditors  of  the  husband  could  not  divest  through 
the  medium  of  any  forun\^  and  as  it  respected  the  daughter 
(his  wife),  not  by  sale  under  execution.  But,  if  the  husband 
acquired  an  interest  in  virtue  of  his  marital  rights,  his  creditor 
must  proceed  in  equity  to  subject  it  to  his  judgment. 

In  Spear  v.  Walkley^  10  Ala.  328,  the  testatrix  bequeathed  to 
the  husband  certain  slaves,  to  be  held  and  worked  by  him,  for 
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the  nee  of  his  wile  and  cliildren,  but  subject  in  no  way  to  his 
debts,  etc. ;  and  at  his  death  to  be  equally  divided  among  his 
•children  then  living,  and  the  issue  of  such  as  may  be  dead,  tak- 
ing together  the  part  that  would  have  fallen  to  their  parent.  It 
was  determined  that  the  title  to  the  slaves  was  vested  in  the  hus- 
band for  a  special  purpose,  and  his  control  over  them  was  to 
work  them  for  his  wife  and  children,  and  he  had  no  estate, 
«ven  as  it  respects  the  wife's  interest,  that  could  be  sold  urder 
execution :  that,  if  the  profits  of  the  slaves'  labor  constituted  a 
fund  to  be  divided  between  the  wife  and  children,  then  the 
wife's  share  devolved  on  the  husband,  and  could  only  be  ascer- 
tained and  separated  in  equity.  These  cases  are  distinguish- 
able from  the  one  before  us,  in  at  least  one  important  particu- 
lar, viz.,  in  making  the  children,  as  well  as  the  wife  and  mother, 
the  present  objects  of  the  testator's  or  donor's  bounty;  and  con- 
sequently, are  not  adverse  to  the  plaintiff.  In  O'Neil,  Michavs 
end  Thomas  v.  Ibague  and  Teague,  8  Ala.  845,  a  father  gave  cer- 
tain slaves  by  deed,  in  trust  for  the  ''benefit"  of  his  married 
daughter,  providing  that  the  daughter  and  her  husband  should 
retain  the  possession  of  them,  together  with  their  increase  dur- 
ing coverture,  and  the  life  of  the  daughter;  and  if  she  should 
die  without  issue,  the  slaves  were  to  revert  to  the  donor  or  his 
lawful  heirs.  It  was  held  that  the  slaves  being  in  possession  of 
the  husband,  were  subject  to  seizure  and  sale  under  an  execu- 
tion against  his  estate,  at  least  for  the  period  of  his  life. 

But  it  has  been  decided  that  a  bequest  of  a  bond  and  mort- 
gage debt  to  a  married  woman,  to  be  delivered  up  to  her  when- 
ever she  should  demand  or  require  the  same,  was  a  bequest  to 
her  separate  use.  The  chancellor  said,  as  these  securities  were 
to  be  given  up  on  her  demand,  the  husband  could  not  obtain 
them  from  the  executors  without  a  demand  made  by  his  wife, 
which  gave  her  a  dominion  over  them,  they  must  be  considered 
as  given  to  her  separate  use:  Dixon  v.  Olmius,  2  Cox's  Ch.  414. 
So  a  legacy  to  a  married  woman  for  her  own  use,  and  at  her 
own  disposal,  vests  in  her  a  separate  estate:  Prichard  v.  Ames, 
1  Turn.  &  E.  222.  In  Lee  v.  Prieaux,  3  Bro.  Ch.  881,  it  was 
held  that  a  legacy  to  tkfeme  covert,  with  a  direction  as  follows, 
viz.,  "  her  receipt  to  be  a  sufficient  discharge  to  the  executors," 
is  equivalent  with  saying,  to  her  sole  and  separate  use.  In  this 
case  the  master  of  the  rolls  said:  ''  The  only  question  now  is, 
whether  the  words  in  this  will  are  sufficient  to  show,  that  the 
testator  meant  to  give  an  absolute  power  to  the  wife,  independ- 
ent of  the  husband,   to  recover  the  money."    He  continues: 

AX.  Dxa  Vox..  XLVI—ift 
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*'  The  testatrix  might  probably  have  inserted  these  words,  '  her 
receipt  should  be  a  sufficient  discharge/  in  consideration  of  the 
petitioner  being  a  married  woman,  and  the  partj  was  in  that 
situation,  that  she  could  not  have  been  authorized  so  to  do:  if 
these  words  have  not  this  meaning,  she  might  as  well  have 
omitted  them."  It  was  therefore  concluded,  that  the  testatrix 
meant  that  the  legatee  ''  should  have  the  power  to  give  a  dis- 
charge, so  as  to  bar  her  husband:"  Darley  v.  Barley,  3  Atk.  399, 
in  which  Lord  Hardwicke  is  made  to  say,  that  a  bequest  to  the 
husband  for  the  livelihood  of  his  wife  is  sufficient  to  show  the 
intention  of  the  giver  that  it  should  be  to  her  sole  and  separate 
use,  was  cited  by  the  master  of  rolls.  The  facts  of  this  case 
are  not  stated  by  the  reporter,  and  he  furnishes  them  from  the 
register,  and  adds,  ''  such  a  case,  had  it  been  correctly  stated 
in  Atkins,  might  have  deserved  consideration,  but  as  it  stands, 
is  of  no  authority:"  See  Adamson  v.  Armitage,  Coop.  283;  Em 
parte  Bay,  1  Mad.  199;  Beresford  v.  Eobson^  Id.  376,  and  note; 
Elton  V.  Sheppard,  1  Bro.  Ch.  532;  Haig  v.  Svnney^  1  Sim.  h 
Stu.  487;  Steel  v.  Steel,  1  Ired.  Eq.  452. 

It  has  been  frequently  said,  that  courts  of  equity  will  not  de- 
prive the  husband  of  his  wife's  property  to  which  he  is  by  law 
entitled,  unless  the  intention  be  clear  that  he  was  not  to  derive 
any  benefit  from  it,  and  that  it  should  be  for  the  personal  use 
and  disposition  of  his  wife:  1  Rop.  Hus.  &  W.  18,  et  eeq.;  WU- 
Kams  V.  Claiborne,  7  Smed.  &  M.  488;  Hunt  v.  Booth,  Freenu 
Gh.  215.     To  create  a  separate  estate  in  a  married  woman,  where 
a  conveyance  is  made  to  a  trustee  for  her  use,  no  technical  lan- 
guage is  necessary;  but  it  should  appear  unequivocally  on  the 
face  of  the  instrument,  that  the  intention  was  to  exclude  the 
husband  from  any  interference  with  the  property  conveyed: 
Heathman  v.  Ball,  3  Ired.  Eq.  414;  Thompson  et  al.  v.  McKisirk, 
8  Humph.  631.     The  case  of  Darley  v.  Darley,  as  reported  by 
Atkins,  perhaps  goes  further  than  any  other  to  support  the 
wife's  claim  to  a  separate  estate  against  the  creditors  of  the  hus- 
band.    If  a  gift  to  a  married  woman,  for  her  livelihood,  invests 
her  with  an  exclusive  interest,  we  can  not  see  why  a  gift  for  her 
support  or  maintenance,  should  not  have  the  same  effect.    But 
the  correctness  of  the  report  of  this  case,  we  have  seen,  is  de- 
nied in  Lee  v.  Prieaux,  3  Bro.  Ch.  381,  and  the  facts  there 
stated  by  the  master  of  the  rolls,  perhaps  show  a  case,  which 
satisfactorily  supports  the  opinion  of  the  lord  chancellor,  and 
makes  his  judgment  less  questionable  than  the  reporter  hae 
shown  it  to  be. 


June,  1847.1  Moss  v.  McCall.  275 

But  it  is  not  necessaiy  to  consider  whether  the  terms  support 
or  maintenance  are  either  or  both  snfficientlj  potent  in  them- 
selves to  constitute  a  separate  estate,  where  a  conveyance  is 
made  to  the  trustee  for  the  wife;  for  that  is  not  the  case  at  bar. 
The  deed  declares  that  the  intention  is  so  to  secure  the  prop- 
erty, that  the  proceeds  may  ''be  received  for  their  (husband 
and  wife's)  mutual  support/'  and  directs  that  the  profits,  uses, 
and  issues  of  the  same  be  paid  to  the  husband  and  wife  ''  for 
their  joint  maintenance  during  their  natural  lives,  or  to  the  sur- 
vivor of  them  during  the  time  of  his  or  her  natural  life."  These 
words  do  not  exclude  the  control  or  dominion  of  the  husband, 
for  he  may  demand  and  receive  all  the  profits,  and  his  receipt 
would  be  a  discharge  to  the  trustee;  or  if  it  be  allowable  to  pay 
part  of  the  income  to  the  wife,  then  as  soon  as  it  was  paid  to  her 
it  would  vest  in  the  husband  jure  marUi.  This  must  be  so;  for 
there  is  nothing  to  indicate  that  the  trust  as  to  the  profits,  would 
give  a  moiety  to  the  separate  use  of  the  wife,  and  exclude  the  do- 
minion of  the  husband.  The  deed  then  invests  the  husband  and 
wife  with  a  joint  estate  to  be  employed  in  their  support  and 
maintenance,  and  as  the  trustee  has  no  discretion  in  expending 
money  for  these  objects,  and  the  husband  is  charged  with  the 
duiy  of  maintaining  or  supporting  his  wife,  it  would  seem  in  the 
absence  of  an  express  or  implied  prohibition  that  the  money 
should  come  under  his  control.  This  being  the  law  applicable 
to  the  facts,  the  cases  of  Cook  v.  Kennerly,  12  Ala.  42,  and  Benn 
der  V.  Reynolds^  Id.  446,  determine  that  the  entire  equitable  in- 
terest vests  in  the  husband,  and  his  possession  completes  the 
l^gal  estate  for  the  life  of  himself  or  wife;  and  for  that  length  of 
time  it  may  be  sold  under  ^kfierifadas  against  him. 

The  cases  cited  by  the  counsel  for  the  defendant  in  error,  to 
show  that  under  a  joint  conveyance  of  land  to  husband  and 
wife,  they  are  seised  per  tout  and  not  per  mi,  that  is,  they  are 
owners  of  the  whole,  and  not  of  the  half  only,  and  that  the  inter- 
est of  neither  of  them  can  be  disposed  of,  without  the  consent  of 
the  other,  have  no  application  to  the  case  at  bar.  The  interest 
acquired  by  the  husband  in  the  real  estate  of  liis  wife,  is  alto- 
gether different  from  that  which  he  has  in  her  personalty. 
But  even  in  the  case  of  a  fee-simple  estate,  he  may  sell  on  mort- 
gage for  his  wife's  life,  at  least,  upon  condition  that  he  is  the 
longest  liver:  Den  ex  dem.  Motley  v.  Wliiiemore,  2  Dev.  &  B.  537; 
Jackson  v.  Stevens,  16  Johns.  110;  Jackson  v.  Cary^  Id.  802;  Doe 
V.  Eowland,  8  Cow.  277  [18  Am.  Dec.  445];  Den  v.  Eardenbergh, 
B  Halst.  42  (18  Am.  Dec.  371];  Barber  v.  Harris,  19  Wend.  617. 
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It  follows  from  what  has  been  said,  that  the  ruling  of  the  eir- 
enit  court  can  not  be  supported — ^its  judgment  is  therefore  re- 
▼ersed,  and  the  cause  remanded. 


What  Wosds  Vkst  Estatb  in  Witb  to  Exolubion  ov  Husbakd:  Sm 
Bote  to  8mUh  ▼.  Welh,  39  Am.  Dec.  773. 


MooBE  V.  Statb. 

[la  ALABA1C4,  764.] 

Drmo  Dbclabations  Madb  under  Beliet  of  Ihpehbing  Dkavh  an  ad- 
miasible  not  only  to  designate  the  party  who  committed  the  orime,  bat 
also  to  detail  the  circumstances  under  which  it  was  done. 

Dtino  Declarations  of  Husband  are  Admissible  against  Wnrs  to  proyo 
her  guilt. 

Where  Dtino  Declarations  are  Inconsistent  with  EIach  Other,  it  ia 
for  the  jury  to  determine  to  which  one  they  will  give  credit,  and  it  ia 
error  in  such  case  for  the  court  to  charge  that  the  oontradictory  deolaii^ 
tions  neutralize  each  other. 

Ebbob  to  the  circuit  court  of  Tallapoosa.  Indictment  for 
murder.    The  facts  appear  from  the  opinion. 

L,  E.  ParsonSy  for  the  plaintiff  in  error. 

Nooe,  contra. 

By  Court,  Daboan,  J.  It  is  well  settled,  that  in  the  trial  of 
eases  for  homicide,  the  declarations  of  the  deceased,  made  un- 
der the  belief  that  his  end  is  near,  are  admissible,  not  only  to 
designate  the  party  who  committed  the  crime,  but  also  to  detail 
the  circumstances  under  which  it  was  done.  But  these  declara- 
tions must  be  made  when  the  belief  of  death  is  present  to  the 
luind  of  the  declarant,  and  when  he  believes  there  is  no  hope 
of  recovery,  but  that  he  must  die  of  the  wounds  or  injury  re- 
ceived. Declarations  made  under  such  circumstances  are  con- 
sidered as  made  under  circumstances  equally  solemn,  as  if  made 
tmder  the  obligations  of  an  oath,  and  are  admissible.  But  it 
is  the  duty  of  the  court  to  determine,  in  the  first  place,  upon 
the  admissibility  of  such  declarations,  and  then  it  is  for  the 
jury  to  determine  upon  the  weight,  or  credibility  of  them:  1 
Greenl.  Ev.  190.  The  facts  disclosed  by  the  record  in  this 
cause,  must  satisfy  any  mind  that  the  declarations  were  made 
at  a  time  when  the  deceased  was  without  hope  of  life,  on  earth, 
and  under  the  belief  of  impending  death.  There  was  no  error, 
therefore,  in  permitting  the  declarations  to  go  the  jury.    But  it 


^ 
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Is  objected,  that  the  relation  of  husband  and  wife,  existing  at 
the  time,  between  the  accused  and  the  deceased,  rendered  the 
declarations  incompetent  proof.  This  is  not  the  law.  One  of 
the  first  cases  in  which  the  qtiestion  arose,  upon  the  admissibil- 
ity of  dying  declarations,  was  that  of  Woodcock,  and  the  de- 
ceased was  his  wife.  Her  declarations  were  received  as  evidence: 
2  Stark.  Ev.  458.  And  it  is  well  settled,  that  a  wife  may  be  a 
witness  in  a  criminal  proceeding,  against  her  husband,  for  in- 
juries done  to  her  person;  and  there  is  no  reason  whatever,  why 
a  husband  should  not  be  a  competent  witness  against  his  wife, 
for  injuries  done  him. 

But  in  the  charge  of  the  court,  as  given,  there  is  error.  It 
must  be  borne  in  mind,,  that  the  evidence  showed,  that  the  de- 
ceased might  be  rational  at  one  moment — ^insane,  or  irrational 
at  another.  On  one  day  he  said,  in  answer  to  the  question, 
**Do  you  know  that  Mrs.  Moore  did  it?"  "Oh,  yes,  well 
enough,  well  enough."  At  a  subsequent  day  it  was  testified, 
that  he  said,  she  "  did  not  do  it."  It  may  be  fairly  inferred, 
that  at  one  time  he  accused  her  as  the  guilty  agent,  and  at  a 
subsequent  time,  acquitted  her  of  guilt.  We  conceive  the  rule 
to  be,  that  the  dying  declarations  of  the  deceased  may  be  given 
in  evidence,  as  well  to  acquit,  as  to  convict  the  accused,  and 
they  are  not  limited,  as  evidence  in  favor  of  the  state  alone: 
See  1  Qreenl.  Ev.  190;  Rex  v.  Scaife,  1  Moo.  &  R.  551.  Here 
the  declarations  of  the  deceased  were  inconsistent  with  each 
other.  There  was,  then,  a  direct  conflict  of  testimony.  It  was 
the  province  of  the  jury  to  weigh  the  testimony,  to  reconcile  it 
if  they  could,  and  if  it  could  not  be,  then  to  determine  which 
to  believe.  The  declarations  of  the  deceased,  if  made,  as  stated 
in  the  bill  of  exceptions,  were  in  direct  conflict  with  each  other, 
and  it  was  the  duty  of  the  jury  to  determine  which  declaration 
was  true,  or  to  which  they  gave  credit  as  true.  The  charge  of 
the  court  took  from  them  this  duty,  and  determined  that  the  con- 
tradictory declarations  of  the  deceased,  neutralized  each  other. 
Whether  they  did  or  not,  or  whether  either,  or  which  one  was 
true,  was  by  law,  the  duty  of  the  jury  to  determine — not  that 
of  the  court;  and  for  this  error,  the  cause  is  reversed,  and  re- 
manded, that  the  prisoner  may  be  again  tried,  unless,  in  the 
mean  time,  she  be  discharged  by  due  course  of  law. 


Drcro  DiOLAiLiTiONS:  See  Dmum  v.  State,  35  Am.  Dec.  54,  note  72,  where 
•ther  caaee  are  oolleoted. 
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Bank  of  the  State  of  Alabama  v.  Oomegts  et  al. 

112  Alabama,  773.] 
AS&EST  OF  COKFORATION  TO  AcTS  DONE  ON  ITS  AcXX>nNT  MAT  BE  InFEBKED, 

in  the  same  manner  that  the  assent  of  a  natural  person  may  be.  And 
where,  therefore,  the  directors  of  a  bank,  by  resolution,  require  its 
cashier  to  arrange  the  duties  of  the  yarious  officers  thereof,  and  he  sub- 
■equently  hands  to  the  board,  while  in  session,  a  written  assignment  of 
the  duties  of  each  officer,  signed  by  all  except  two,  to  which  no  objection 
Is  made  by  the  directors,  they  will  be  considered  as  having  assented  to 
the  allotment  of  duties  so  made  by  the  cashier,  and  he  will  not  be  liable 
to  the  bank  for  loss  subsequently  arising  from  the  failure  of  one  of  the 
officers  to  perform  a  duty  then  assigned  to  him,  although  the  cashier  hadt 
previous  to  that  time,  attended  to  such  duty. 

Ebbob  to  the  circuit  court  of  Tuscaloosa.  Debt  on  a  bond 
executed  by  the  defendants,  and  conditioned  that  Edward  F. 
Comegys  should  perform  all  the  duties  required  of  him  by  the 
bank.     The  other  facts  appear  from  the  opinion. 

P.  Martin  and  Nooe,  for  the  plaintifT  in  error. 

A.  F.  Hopkins  and  E.  W.  Peck,  for  the  defendants  in  error. 

By  Court,  Dabgah,  J.  Whether  the  court  erred  in  the  charge 
giTen»  or  in  refusing  to  charge  as  requested  by  the  plaintiff  in 
error,  depends  on  the  question,  whether  it  was  the  duty  of  Ed- 
ward F.  Comegys,  the  cashier  of  the  bank,  at  the  time  of  the 
omission  to  have  the  bills  protested,  to  attend  to  the  collecting 
register,  as  it  is  called.  That  is,  was  it  his  duty  to  receive  the 
bills  and  notes  left  with  the  bank  for  collection,  to  register  ihem 
in  the  books  of  the  bank,  to  note  the  time  they  became  due,  and 
if  not  paid  at  maturity,  to  hand  them  to  a  notaiy  to  be  protested  f 
This  was  the  duty  of  the  cashier,  as  is  fully  shown,  from  1828 
up  to  the  year  1837 — on  the  sixteenth  of  August,  1837,  the  board 
of  directors  passed  a  resolution,  requiring  Edward  F.  Comegys, 
the  cashier,  so  to  arrange  the  various  duties  of  the  officers  of  the 
bank,  as  to  give  to  Mr.  Ball  the  necessary  assistance  in  his  de- 
partment. Under  this  resolution,  a  written  memorandum  of  the 
various  duties  of  each  officer  was  drawn  up  and  signed  by  all 
the  officers  except  the  teller  and  one  clerk;  and  by  this  memo- 
randum, or  arrangement  of  the  duties  of  the  officers,  Mr.  Saunders, 
the  second  book-keeper,  was  charged  with  the  duty  of  attending 
to  the  collecting  register.  This  instrument,  which  particularly 
specifies  the  duties  allotted  to  each  officer,  was  laid  on  the  table 
of  the  directors,  whilst  they  were  in  session,  by  Comegys,  and 
he  then  informed  them  that  it  contained  the  arrangement  of  the 
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duties  of  the  officers  of  the  bank,  under  the  resolution  of  the 
sixteenth  of  August.  No  dissent  to  this  assignment  of  the 
duties  of  the  officers  was  expressed  by  the  board,  nor  by  any 
director,  and  the  officers  went  on  to  discharge  their  duties  in 
the  manner  set  forth  in  this  memorandum,  until  after  tho  de- 
fault happened — which  is  complained  of.  Under  these  circum- 
stances, is  it  to  be  inferred  that  the  board  assented  to  this 
lurrangement  of  the  duties  of  the  officers  of  the  bank  ? 

It  is  certainly  law,  that  the  assent  of  a  corporation  may  be 
presumed,  to  acts  done  for,  and  on  their  account:  MorUgomery  R. 
B.  Co.  V.  Burst,  9  Ala.  513,  516;  Selma  &  Tenn.  R.  R.  Co.  v. 
Tipton,  5  Id.  787;  Boies  v.  State  Bank,  2  Id.  451.  So  when  on 
individual  does  an  act,  as  the  agent  of  a  corporation,  the 
agency  may  be  shown  by  a  corporate  act,  or  inferred  from  the 
same  evidence,  that  would  justify  the  inference  in  the  case  of 
«  natural  person:  Id.;  Bank  of  Augusta  v.  Earle,  13  Pet.  519; 
The  King  v.  Oxford  Canal  Co.,  4  Bam.  &  Cress.  74.  These 
authorities  establish,  that  the  assent  or  approval  of  a  corpora- 
tion to  acts  done  on  its  account,  may  be  inferred  in  the  same 
manner  that  the  assent  of  a  natural  person  may  be.  This  being 
the  law,  we  can  arrive  at  no  other  reasonable  conclusion,  than 
that  the  board  of  directors  assented  to,  and  approved  of,  this 
arrangement  of  the  duties  of  the  officers  of  the  bank.  The 
board  of  directors  certainly  possessed  the  power  to  arrange, 
or  prescribe  the  duties  each  officer  should  perform,  and  this 
power  could  be  exercised  by  an  agent. 

The  arrangement,  therefore,  of  th^  duties  of  the  officers,  aa 
«et  forth  in  the  memorandum,  is  the  act  of,  and  is  binding  on 
the  bank;  consequently  it  was  not  the  duty  of  Comegys,  at  the 
time  the  default  happened,  to  attend  to  the  protesting  of  the 
blQs  and  notes,  left  in  bank  for  collection;  therefore,  the  mem- 
orandum of  the  duties  of  the  officers  of  the  bank  was  prop- 
•erly  admitted  as  evidence,  and  the  court  did  not  err  in  the  charge 
given,  nor  in  refusing  to  give  the  charges  requested  by  the 
plaintiff  in  error.     The  judgment  is  consequently  affirmed. 


Cited  in  Samuel  v.  Ilolladayj  1  Woolw.  411,  to  the  point,  that  a  deed  of 
a  corporation  executed  pursuant  to  the  direction  of  a  quorum  of  the  directors, 
no  objection  being  then  or  afterwards  taken  by  any  member  of  the  board, 
must  be  considered  as  the  corporate  act,  whether  the  meeting  was  duly  con- 
vened or  not. 

Bativioatioii  bt  GoBPoaATioN:  See  Merchantt^  Bank  v.  Central  BatUt^  44 
4m.  Dec  665,  note  675. 
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MoCuRRT  V.  Hooper. 

[13  Alabama,  823.] 

Wherb  No  NoncB  is  Given  to  the  Non  Compos,  proceedings  of  orphaiis'^ 
court  in  th«  nature  of  an  inquisition  are  void^and  the  record  of  snch  pro- 
ceedings is  not  admissible  in  evidence  for  any  purpose. 

Defendant  in  Detinue  may  Show  Title  in  a  Third  Person. 

Insanitf  of  Person  must  be  Proved  bt  Evidence  of  Acts,  declara- 
tions,  and  conduct  inconsistent  with  his  previous  character  and  habits^ 
leading  to  the  conclusion  of  an  aberration  of  the  mind.  The  mere  opin- 
ions of  witnesses  other  than  medical  men  are  not  competent  testimonj 
to  prove  insanity. 

Illegal  Testimony  should  be  Rejecibd  when  Offered,  and  not  ad- 
mitted, subject  to  subsequent  exclusion,  when  the  court  charges  tli» 
jury. 

Ebbob  to  the  circuit  court  of  Talladega.  Detinue  to  reooTer 
from  the  defendant  certain  slaves.  On  the  trial  the  plaintifT 
gave  in  evidence  a  bill  of  sale  of  the  slaves  executed  to  him  fay 
George  L.  Patrick.  The  defense  was  that  Patrick  was  non  comr 
po8  mentis  at  the  date  of  the  execution  of  the  bill  of  sale,  and  to 
show  this  the  defendant  offered  in  evidence  a  transcript  of  the 
record  mentioned  in  the  opinion.  The  defendant  proved  that 
he  obtained  possession  of  the  slaves  under  the  proceedings  in 
the  orphans'  court.  He  also  introduced  evidence  tending  to 
show  that  the  object  of  the  bill  of  sale  was  to  enable  the  plaintifT 
to  run  off  the  slaves  and  sell  them.  The  plaintiff  objected  to 
this  evidence,  but  the  court  admitted  it,  reserving  its  admissi- 
biliiyand  legal  effect  until  he  charged  the  jury.  The  other  &oftii 
api>ear  from  the  opinion. 

S.  F,  Bice^  for  the  plaintiff  in  error. 

Woodward,  contra. 

By  Court,  Daboan,  J.  The  first  question  we  propose  to  ex- 
amine, is,  was  the  record  of  the  orphans'  court  of  St.  Clair» 
purporting  to  be  an  inquisition  of  lunacy,  to  ascertain  if  George 
L.  Patrick  was  sane,  or  non  compos  mentis,  evidence  for  any  pur- 
pose? These  proceedings  purport  to  be  had  on  the  application 
of  the  friends  of  Patrick.  The  writ  was  issued,  and  the  jury 
certified  that  he  was  incapable  to  transact  business;  that  he  wa» 
liable  to  be  imposed  upon  by  designing  persons;  and  that  he^ 
was  non  compos  mentis.  This  verdict  was  returned  with  the  writ» 
and  thereupon  a  guardian  was  appointed,  the  defendant  in  error, 
to  take  charge  of  his  properly  and  person.  It  does  not  appear 
that  George  L.  Patrick  had  any  notice  whatever,  of  the  time^ 
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and  place  of  making  this  inquisition;  or  that  the  jury  saw  him, 
or  made  any  application  or  effort  to  see  him.  It  does  not  ap- 
pear that  he  had  any  notice  of  the  application  to  the  court  for 
the  writ,  or  that  he  had  any  notice  of  the  action  of  the  court,  on 
the  return  of  the  writ — ^but  the  proceedings  were  ex  parte  merely; 
and  by  the  judgment  of  the  orphans'  court,  the  defendant  in 
error  is  invested  with  the  control  of  the  property  and  person  of 
Patrick. 

I  think  it  is  a  fundamental  principle  of  justice,  essential  to  the 
rights  of  every  man,  that  he  shall  haVe  notice  of  any  judicial 
proceeding  that  is  about  to  be  had,  for  the  purpose  of  divesting 
him  of  his  property,  or  the  control  of  it,  that  he  may  appear 
and  show  to  them,  who  sit  in  judgment  on  his  rights,  that  he 
has  not  lost  them  by  the  commission  of  a  crime;  nor  should 
those  rights  be  taken  from  him  by  reason  of  any  misfortune. 
That  he  has  the  right  to  appear  before  the  jury,  and  the  court, 
and  to  show  that  he  is  not  insane,  that  he  and  his  property 
should  not  be  put  in  charge  of  another  is  a  self-evident  truth,  and 
is  denied  by  no  legal  authority:  See  Ex  parte  Cranmer,  12  Ves. 
444;  Stock  on  Lunacy,  100.  This  being  his  right,  to  appear  and 
defend  himself,  the  question  is,  what  effect  is  the  law  to  give  to 
a  proceeding  that  has  denied  this  right  ?  In  the  case  of  Wait  v. 
Maxwell,  5  Pick.  219  [16  Am.  Dec.  391],  this  precise  question 
came  up,  and  the  court  held,  that  the  proceeding  of  the  court  of 
probate,  and  the  grant  of  letters  of  guardianship,  were  null  and 
Toid,  because  the  non  compos  had  no  notice  of  them.  And  in 
Cha»e  V.  Haihaway,  14  Mass.  222,  it  was  determined  that  it  was 
{he  right  of  an  individual,  against  whom  proceedings  in  the 
oourt  of  probate  were  taken,  to  appear  and  controvert  the  fact 
of  insanity,  and  that  an  inquisition  taken  without  notice,  was 
void.  These  authorities  seem  to  be  in  unison  with  the  first  prin- 
ciples of  justice,  and  are  not  opposed  by  any  authorities  that 
have  fallen  under  our  observation.  We  therefore  come  to  the 
conclusion,  that  the  proceedings  of  the  county  court,  in  the  na- 
ture of  an  inquisition,  and  determining  said  Patrick  to  be  non 
compos  mentis,  are  void;  that  they  are  not  evidence  for  any  pur- 
pose in  the  trial  of  the  issues  in  this  case,  and  should  have  been 
rejected,  and  not  allowed  to  go  to  the  jury.  This  cause  must 
be  reversed  for  this  error,  and  we  will  therefore  lay  down  the 
rules  of  law,  applicable  to  the  evidence  shown  in  the  bill  of  ex- 
ceptions, instead  of  examining  each  question  separately. 

It  is  clearly  the  law,  that  in  an  action  of  detinue,  the  plaintiff 
Viust  show  title  in  himself,  and  an  unlawful  detainer  by  the  de- 
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fendaut,  consequently,  if  the  bill  of  sale  was  obtained  by  fraad, 
or  imposition,  the  plaintiff  can  not  recover;  nor  can  he  recover, 
if  Patrick  was  insane  at  the  time  of  its  execution,  for  in  either 
event  it  would  not  give  the  plaintiff  a  title,  and  the  defendant 
could  show  that  the  title  to  the  slaves  was  still  in  Patrick,  or  if 
he  be  dead,  in  his  representatives:  See  Dozier  v.  Joyce,  8  Port. 
314;  Kennedy  v.  Strong,  14  Johns.  128;  Botan  v.  Fletcher,  15  Id. 
207;  Lisher  v.  Pierson,  11  Wend.  58.  When  it  becomes  neces- 
sary to  prove  an  individual  insane,  the  usual  evidence  is,  his 
acts,  declarations,  and  conduct,  inconsistent  with  his  previous 
character  and  habits,  and  leading  to  the  conclusion  of  an  aberra- 
tion of  the  mind.  The  jury  are  to  draw  their  conclusion  from 
those  acts,  declarations,  and  conduct,  whether  the  party  is 
sane  or  not;  but  the  mere  opinion  of  the  witnesses,  whether 
the  individual  is  sane,  or  insane,  is  not  evidence:  The  Stale  v. 
Brinyea,  5  Ala.  243.  True,  if  the  witnesses  were  medical  men, 
acquainted  with  all  the  facts,  they  are  x>^rmitted  to  give  their 
opinion;  but  the  law  limits  the  rule  to  medical  men:  Stock  on 
Lunacy,  43;  2  Ph.  Ev.  759,  note  290.  A  subscribing  witness  to 
a  wm  is  permitted  to  give  his  opinion  as  to  the  saniiy,  or  in- 
sanity, of  the  testator,  but  this  is  an  exception  to  the  rule,  es- 
tablished rather  on  authority,  than  on  any  reason — and  seems 
to  be  too  well  established  to  be  departed  from;  but  this  is  the 
only  exception  to  the  rule.  That  on  the  question  of  sanity,  the 
witnesses  must  speak  to  facts,  declarations,  acts,  and  conduct 
of  the  party  conducing  to  prove  insanity,  and  are  not  permitted 
to  give  their  opinion,  merely,  that  the  party  is  sane  or  insane. 
Before  we  dismiss  this  case,  we  will  express  our  opinion  of  the 
practice  that  seems  to  be  growing  up,  of  permitting  the  whole 
evidence  to  go  to  the  jury,  and  then  for  the  judge,  either  in  his 
charge,  or  before  his  final  charge  is  given,  to  exclude  or  take 
back  from  the  jury,  such  portions  of  the  evidence  as  is  illegal. 
After  he  has  informed  the  jury,  that  the  testimony  of  a  particu- 
lar witness,  or  some  parts  of  it,  are  illegal,  or  that  what  they 
have  heard  read  from  a  particular  paper,  or  some  part  of  it,  is 
illegal,  is  he  able  to  say,  that  he  has  obliterated  from  the  mind 
of  each  juror  the  effect  or  impression  produced  ?  May  not  the 
juror  be  unconsciously  influenced  by  such  impression,  to  some 
extent?  The  better  practice  is  to  pursue  the  well-established 
rules,  and  when  evidence  is  offered,  and  objected  to,  the  court 
should  then  exclude  it,  or  permit  it  to  go  the  jury.  It  is  true, 
that  a  departure  from  this  rule  is  frequently  necessary,  upon  a 
question  of  the  relevancy  of  the  testimony.     But  then  it  is 
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usual  for  the  party  ofifering  it,  to  state  to  the  court  that  he  in- 
tends proTing  some  other  fact,  specifying  i;vhat  that  fact  is, 
which  will  connect  it,  and  make  the  proof  relevant.  If  he  fail 
to  do  this — ^that  is,  to  prove  the  connecting  fact— the  court 
should  then  reject  the  irrelevant  proof.  By  this  course  of  prac- 
tice, we  know  that  no  impression  is  made  on  the  mind  of  the 
jury  by  illegal  evidence;  but  under  the  practice  adverted  to,  we 
do  not,  and  in  cases  of  doubt,  this  impression  made  by  illegal 
proof,  may  determine  the  verdict,  and  if  so,  an  injury  will  re- 
sult, that  may  not  be  remedied. 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Ofinions  ov  Unpbovessional  Witnesses,  when  Admissible  to  Pbovx 
iHBANirr:  See  Morae  v.  Crawford,  44  Am.  Dec.  349,  note  351,  where  other 
nam  are  collected. 

Judgment  Rendered  against  Party  without  Notice  is  Void:  See 
PdUm  y.  PkUner,  42  Am.  Dec.  197;  Shaker  v.  Ootea,  38  Id.  164:  /oiMf  ▼• 
Commercial  Bank,  85  Id.  419. 


State  v.  Johnson. 

Ua  AI.4BAMA,  840.1 

Wbxu  OYnoKB  Attempts  to  Lew  Fi.  Fa.  on  Propebtt  Exempt  from 
execntion,  after  being  informed  of  the  fact,  he  is  a  trespasser,  and  tlia 
owner  may  employ  as  much  force  as  is  necessary  to  prevent  the  levy; 
hat  he  is  liable  if  he  uses  more  force  than  is  necessary. 

Ivbxotmbnt  tor  Resisting  Legal  Process,  and  Another  for  Assauut, 
can  not  both  be  supported  for  the  same  transaction.  The  decisive  test» 
in  such  case,  in  that  the  same  testimony  will  support  both  charges. 

Novel  and  difficult  questions  from  the  circuit  court  of  Macon. 
Indictment  for  an  assault  upon  a  constable.  On  the  trial  it 
appeared  that  the  constable  attempted  to  levy  upon  a  mare  be- 
longing to  the  defendant,  which  was  exempt  from  execution, 
when  the  defendant  snapped  a  gun  at  him.  The  defendant  was 
also  indicted  for  resisting  legal  process.  On  the  trial  it  ap- 
peared that  the  evidence  was  precisely  the  same  in  both  cases. 
The  defendant  was  found  guilty  on  both  charges. 

Dougherty,  for  the  defendant  in  error. 

T.  D.  Clarke,  attorney  general,  contra. 

By  Court,  Ormond,  J.  The  delivery  of  a  writ  of  attachment, 
or  fieri  facias  to  an  officer,  is  a  command  to  levy  it  on  the  property 
of  the  defendant;  if  he  levies  it  on  the  property  of  a  stranger,  he 
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28  a  trespasser.  We  do  not  think  there  is  in  law^  or  in  reason,  any 
substantial  distinction,  between  the  le^y  of  an  ezecation  on  the 
proi)ert7  of  a  stranger,  or  the  levy  upon  articles  exempt  by  law 
from  levy  and  sale,  after  the  sheriff  has  been  warned  of  the  fact 
that  they  are  exempt.  Our  first  impression  was,  that  there  was  a 
distinction,  from  the  fact,  that  these  exempt  articles  were  always 
in  the  possession  of  the  defendant,  and  that  the  sheriff  had  no 
means  of  knowing,  whether  the  property  was  entitled  to  exemp- 
tion ,  or  not.  But  it  was  the  intention  of  the  legislature,  that  these 
articles  of  prime  necessiiy  for  the  comfort  of  the  family,  should  be 
kept  inviolate  for  its  use,  and  it  would  in  a  great  measure  defeat 
the  object  of  the  law,  if  the  defendant  was  required  to  submit 
to  such  a  levy,  and  seek  redress  against  the  officer  by  action. 
The  apology  pressed  on  the  court,  by  the  attorney  general,  of  a 
writ  commanding  the  sheriff  to  arrest  one  privileged  from  arrest, 
when  it  is  held  the  sheriff  must  notwithstanding  make  the  arrest, 
and  that  although  the  privilege  is  claimed,  is  more  specious  than 
solid.  The  writ  in  such  a  case  is  specific;  it  directs  on  whom  it 
shall  be  executed,  and  the  officer  has  no  power  to  disobey  its 
mandate.  When  the  writ  is  general,  as  when  a  fi,  fa.  is  issued, 
the  command  is  no  further  specific,  than  it  limits  the  taking  to 
the  property  of  the  defendant,  and  of  this  the  officer  must,  at 
his  peril,  tc^e  notice. 

It  is  a  settled  principle  of  our  law,  that  every  one  has  the  right  to 
defend  his  person,  and  properly,  against  unlawful  violence,  and 
may  employ  as  much  force  as  is  necessary  to  prevent  its  invasion: 
Ackworth  v.  Kenipe,  1  Doug.  40;  CommonweaUh  v,  Kennard,  8 
Pick.  133.  If  however  the  defendant  employed  more  force  than 
was  necessary  to  prevent  the  seizure  of  the  properly,  he  became 
a  trespasser.  It  is  also  very  clear,  that  the  defendant  can  only 
be  held  responsible,  if  guilty,  upon  one  of  these  indictments. 
The  decisive  test  is,  that  the  same  testimony  will  support  both 
charges. 

Judgment  reversed  and  remanded. 


Skizubx  of  Exempt  Goods  Makes  OmcEa  Liablb  onlt  where  hm 
knowledge  that  they  are  exempt:  StcUe  v.  Morgan^  38  Am.  Deo.  714 
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FnZGEBALD  V.    BeEBB. 

[7  ABXAinAS,  806.] 

Amumput  fOB  Usx  ANB  OocuPATioN  OF  Lanb  was  nnknown  to  tlM  oom* 
mon  Uw.  In  England  it  was  authorized  by  the  statnte  of  11  G«orge  IL« 
o.  19,  and  in  Arkanaaa  by  the  revised  statutes,  o.  88,  sea  11. 

AonoN  ON  THE  Case  fob  Usb  and  Oooupation  of  land,  given  by  the  stat- 
ute of  11  Qeorge  n.,  has  always  been  considered  as  assumpsit  upon  an 
eacprees  or  implied  contract,  and  not  an  action  on  the  case  ex  deUeto, 

luvriUJEH  OF  THB  Peacb  IN  Abkansas  HATH  No  JuBiSDionoN  over  aotiona 
for  use  and  oocnpation  of  lands,  where  the  oooapant  oonteate  the  pUdnt* 
iffs  title. 

OiSB.    The  opinion  states  the  facts. 

Fowler  ^  for  the  plaintiff. 

Watieins  and  Ourran^  for  the  defendant. 

By  Oourty  Oldham,  J.  This  was  an  aotion  brought  by  Beebe 
•gainst  Fitzgerald  before  a  justice  of  the  peace  on  an  account 
for  thiriy-three  dollars  for  two  months'  rent  of  a  store  in  the 
ciiy  of  Little  Bock.  Upon  the  trial  before  the  justice,  Beebe 
recoTcred  judgment  against  Fitzgerald  for  sixteen  dollars  and 
sixiy-six  cents  and  costs;  from  which  he  appealed,  and  entered 
into  recognizance  with  Fowler  as  his  security.  Upon  a  trial 
anew  in  the  circuit  court,  Beebe  again  recoyered  judgment 
against  the  appellant  and  his  security  in  the  appeal  for  thirly 
dollars  and  costs.  Numerous  deeds  were  offered  in  eyidence 
to  establish  title  in  Beebe,  which  appears  to  have  been  contro- 
▼erted,  and  upon  dosing  his  eyidence  the  appellant  offered  to 
lead  certain  dooon^enta  in  eyidence  to  establish  title  in  Whit- 
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ing  and  Slark,  and  to  give  parol  proof  that  he  entered  into  the 
premises  bj  their  permission  and  held  under  them^  but  the  court 
refused  to  permit  him  to  do  so;  to  all  which,  in  admitting  the 
papers  in  evidence  offered  by  Beebe  to  establish  his  title,  and  in 
refusing  those  offered  bj  Fitzgerald  for  the  purpose  of  establish- 
ing title  in  Whiting  and  Slark,  and  in  refusing  parol  evidenoe 
to  prove  that  he  entered  bj  their  permission  and  held  under 
them  as  their  tenant,  he  bj  his  counsel  excepted  and  placed  the 
exceptions  upon  the  record.  He  also  excepted  to  certain  in- 
structions of  the  court.  The  case  has  been  brought  into  this 
court  by  a  writ  of  error  for  review. 

It  is  first  insisted  by  the  plaintiffs  in  error  that  a  justice  of 
the  peace  has  no  jurisdiction,  under  our  laws,  of  "  an  action  on 
the  case  for  use  and  occupation  where  the  title  to  land  comes  in 
question."  The  action  of  assumpsii  for  use  and  occupation  is 
unknown  to  the  conmion  law,  and  in  England  owes  its  existenoe 
to  the  statute  of  11  George  IE. ,  c.  19,  sec.  14,  which  enacts  that 
where  the  agreement  is  not  by  deed  the  landlord  may  recover  a 
reasonable  satisfaction  for  the  lands  occupied  by  the  defendant, 
in  an  action  on  the  case  for  use  and  occupation  of  what  was  so 
held  and  enjoyed,  and  that  if  it  shall  apx>6ar  that  there  was  a 
parol  demise,  or  an  agreement,  not  by  deed,  wherever  a  certain 
rent  was  reserved,  the  plaintiff  shall  not  therefore  be  nonsuited, 
but  shall  make  use  thereof  as  evidence  of  the  quantum  of  dam- 
ages to  be  recovered. 

In  this  state,  the  action  depends  upon  a  similar  statute.  By 
the  revised  statutes,  c.  88,  sees.  11-13,  it  is  enacted  "  that  a  land- 
lord may  recover  in  an  action  on  the  case,  a  reasonable  satisfao- 
tion  for  the  use  and  occupation  of  any  lands  and  tenements  held 
by  any  person  under  an  agreement  not  made  by  deed.  If  a 
parol  demise,  or  other  agreement  not  by  deed  by  which  a  cer- 
tain rent  is  reserved,  appear  in  evidence  on  the  trial  of  such 
action,  the  plaintiff  shall  not  on  that  account  be  barred  from  a 
recovery,  but  may  make  use  thereof  as  evidence  of  the  amount 
of  damages  to  be  recovered;  that  when  lands  or  tenements  are 
held  and  occupied  by  any  person  without  any  special  agreement 
for  rent,  the  owner  of  such  lands  or  tenements,  his  executor 
and  administrator,  may  sue  for  and  recover  a  fair  and  reasonable 
compensation  for  such  use  and  occupation  by  an  action  on  the 
case  in  any  court  having  jurisdiction  thereof."  This  distinction 
may  be  marked  between  ours  and  the  English  statute.  Ours, 
by  the  thirteenth  section,  authorizes  the  recovery  of  a  fair  and 
reasonable  compensation  by  the  owner  of  the  lands,  his  exeo- 
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utors  and  administrators,  of  the  occupant  without  any  special 
agreement  for  rent;  the  other  authorizes  a  parol  demise,  or  an 
agreement  not  being  by  deed,  wherever  a  certain  rent  is  re- 
served, to  be  used  as  evidence  of  the  qtuintum  of  damages  to  be 
recovered.  In  all  other  respects  the  two  statutes  are  precisely 
similar,  and  are  subject  to  the  same  construction. 

The  action  on  the  case,  given  by  the  statute  of  11  Geo.  11., 
has  always  been  considered  assumpsU  upon  an  express  or  implied 
contract  and  not  an  action  on  the  case  ex  delicto.  As  before 
remarked,  this  action  is  dependent  upon  legislative  enactment 
for  its  existence  in  this  state.  At  the  time  of  the  adoption  of 
our  constitution  it  was  imknown  to  our  laws,  and  imtil  the  pas- 
sage of  the  act  above  cited,  it  is  very  clear  that  justices  of  the 
peace  had  no  jmisdiction  over  the  subject-matters  contained  in 
the  act,  but  the  parties  were  compelled  to  resort  to  a  different 
remedy,  to  be  enforced  by  a  different  tribunal.  Without  deter- 
mining whether  the  action  for  use  and  occupation  may  be  sus- 
tained by  a  mere  stranger  for  the  purpose  of  asserting  his  title 
to  the  premises  alleged  to  have  been  occupied,  without  establish- 
ing the  relation  of  landlord  and  tenant,  and  without  proving  an 
occupation  by  his  permission  of  the  premises  by  the  defendant, 
either  by  express  or  presumptive  evidence,  as  the  question  does 
not  properly  present  itself  here,  we  will  proceed  to  determine 
whether  the  legislature  has  authorized  justices  of  the  peace  to 
take  cognizance  of  a  case  for  use  and  occupation  where  the  title 
to  land  comes  in  question  ?  The  act  does  not  specify  the  court 
in  which  the  landlord  or  owner  of  the  land  shall  sue,  but  merely 
authorizes  him  to  sue  in  any  court  having  jurisdiction.  Again, 
by  the  revised  statutes,  c.  87,  sec.  4,  it  is  expressly  enacted  that 
justices  of  the  peace  shall  not  have  jurisdiction  in  any  case,  where 
the  title  to  lands  comes  in  question.  Therefore,  taking  the  two 
acts  together,  as  being  in  pari  materia,  it  is  very  clear  that,  so 
far  as  the  jurisdiction  is  dependent  upon  legislative  enactment, 
justices  of  the  peace  have  no  power  to  entertain  an  action  for 
use  and  occupation  where  the  title  of  the  plaintiff  may  be  dis- 
puted and  drawn  into  question  and  controversy  by  the  occupant. 

But  it  is  insisted  that  the  jurisdiction  is  given  by  the  consti- 
tution, inasmuch  as  the  remedy  given  by  the  statute  is  assumpsit, 
and  is  based  upon  a  contract,  either  express  or  implied.  To 
this  we  answer,  that,  at  the  time  of  the  adoption  of  our  consti- 
tution, the  action  for  use  and  occupation  was  unknown  to  our 
laws,  and  did  not,  therefore,  come  within  the  meaning  of  the 
Janguage  employed,  "  exclusive  original  jurisdiction  in  all  mat- 
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ters  of  contract,  except  actions  of  covenant,  where  the  sum  in 
controversy  is  of  one  hundred  dollars  and  under/'  and  conse- 
quently, so  far  as  it  depends  upon  any  constitutional  provision 
affirmatively  conferring  the  jurisdiction  upon  justices  of  the 
peace,  the  claim  to  it  must  fail.  But,  even  conceding  that  the 
action  comes  clearly  within  the  constitutional  grant  of  jurisdic- 
tion to  justices  of  the  peace,  we  again  meet  with  insurmountable 
objections  whenever  that  jurisdiction  is  attempted  to  be  exer- 
cised in  cases  like  the  one  now  before  us.  As  a  substantive 
matter  of  jurisdiction,  they  have  no  power  or  authority  whatever 
to  determine  title  to  real  estate.  Should  they  be  permitted  to 
use  their  jurisdiction  over  one  class  of  cases  so  as  to  draw  into 
controversy  before  them,  as  mere  incidents,  matters  of  the  most 
intricate  character  and  highest  magnitude,  involving  the  most 
subtle  and  abstruse  questions  in  the  whole  science  of  the  law, 
and  for  the  determination  of  which  the  constitution  has  specially 
provided  a  different  tribunal  ? 

The  sum  in  controversy  in  this  case  is  but  thirty-three  dollars, 
merely  nominal,  yet  to  effect  its  recovery,  it  is  attempted  to  draw 
into  the  controversy  the  title  to  real  estate  of  the  value  of,  perhaps, 
twenty  thousand  dollars,  to  be  determined  upon  by  a  justice  of 
the  peace,  who,  to  arrive  at  any  conclusion,  must  pass  upon  the 
validity  and  legal  effect  of  a  mass  of  title  papers,  consisting  of 
patents  from  the  president  of  the  United  States,  deeds,  mort- 
gages, judgments,  executions,  sheriffs'  returns,  certificates  of 
acknowledgments,  as  well  as  numberless  other  matters,  requir- 
ing the  most  thorough  legal  knowledge  to  comprehend  and 
elucidate.  The  subject-matter  in  dispute  between  the  parties  is 
insignificant,  while  the  incident,  which  is  attempted  to  be  drawn 
in  by  it,  is  of  the  greatest  magnitude  and  completely  overwhelms 
it.  The  attempt  to  draw  such  important  questions  into  the 
jurisdiction  of  justices  of  the  peace,  by  such  slight  and  trivial  pre- 
texts, can  not  be  regarded  otherwise  than  as  an  attempted  fraud 
upon  the  jurisdiction  of  the  circuit  courts.  The  moment  the 
justice  of  the  peace  saw  that  the  title  to  the  land  must  come  in 
controversy  before  him  he  should  have  dismissed  the  case,  re- 
fusing to  take  further  cognizance  of  it:  and  so,  when  the  case 
came  into  the  circuit  court  upon  appeal,  that  court,  possessing 
no  other  authority  over  it  than  the  justice,  should  have  dis- 
missed it  for  the  same  reason. 

For  these  reasons  the  judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded,  with  directions  to  dismiss  the  same  for 
want  of  jurisdiction. 

Reversed. 
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Action  fob  Use  and  Oocupation. — The  action  for  use  and  occupation  of 
land  is  founded  not  upon  privity  of  estate  but  solely  upon  privity  of  contract: 
Ilentoood  v.  Cheeseman,  3  Serg.  &  R.  600;  Ilcvyes  v.  Acre,  Cam.  &  M.  19.  It 
18  necessary  to  the  maintenance  of  this  action  that  there  sliould  be  a  contract 
between  the  parties,  cither  express  or  implied,  which  the  plaintiff  must  proves 
Stewart  v.  FitcK  2  Vroom,  17;  Hall  v.  SmUhmayd^  15  Barb.  32;  Moore  v. 
Harvey,  50  Vt.  297;  Osgood  v.  Dewey,  13  Johns.  240;  Ounn  v.  ScovU,  4  Day> 
228;  Stockett  v.  WcUkins,  2  Gill  &  J.  326;  Crouch  v.  BHles,  7  J.  J.  Marsh.  267> 
JSstep  V.  EsUp,  23  Ind.  114;  Nance  v.  Alexander,  49  Id.  516;  Dcdton  v.  Law 
dahn,  30  Mich.  349;  Edmonson  v.  KiU,  43  Mo.  176;  Sylvester  v.  RalsUm,  31 
Barb.  286;  Newby  v.  Vestal,  6  Ind.  412;  Redden  v.  Barker,  4  Harr.  179; 
WiUiams  v.  //o^/«.  19  Ga.  313;  Budding  v.  /fiW,  15  IlL  61;  McNmr  v. 
Schwartz,  16  Id.  24;  Z>ta7on  v.  Haley,  Id.  145;  Boston  v.Binney,  11  Pick.  1| 
i9eafe«  V.  Anderson,  26  Miss.  94;  CoAen  v.  Kyler,  27  Mo.  122;  Brewer  y. 
Crai^,  18  N.  J.  L.  214;  iSi€U7ar<  v.  FUch,  31  Id.  17;  /itiref  v.  MUler,  2  Hilt. 
.540;  Campbell  v.  Renwkh,  2  Bradf.  80;  Coi^  v.  Ptoner,  4  Abb.  Pr.  (N.  S,) 
140;  La  Farge  v.  Par*,  1  Edm.  Sel.  Gas.  223;  Pierce  x.  Pierce,  25  Barb. 
1243.  If,  however,  the  possession  is  tortious,  as  in  the  case  of  adverse  posses* 
don,  the  action  for  use  and  occupation  does  not  lie.  The  owner's  remedy  in 
such  case  is  either  trespass  or  ejectment,  when  damages  in  the  nature  of  mesm 
profits  may  be  recovered:  Espy  y.  Fenton,  5  Or.  423;  Langford  v.  Green,  52 
Ala.  103;  Folsom  v.  Carli,  6  Minn.  420;  Ryan  v.  Marsh,  2  Nott  k  M.  156; 
Henwood  v.  Cheeseman,  3  Serg.  &  R. '  500;  Wiggin  v.  Wiggin,  6  N.  H.  298; 
StockeU  V.  WatJcins,  2  GiU  &  J.  326;  Richey  v.  Hinde,  6  Ohio,  371;  Howe  v. 
J^iw^,  41  Me.  446;  Samp$on  v.  Shaker,  3  Cal.  196;  O'Conner  v.  Cor&i^ 
Id.  370;  Cincinnati  v.  FFoKs,  1  Ohio  St.  222;  Whart<m  v.  Fitzgerald,  3  DalL 
503;  Edmonson  v.  JTtte,  43  Mo.  176;  ^yr(2  v.  CAoae,  10  Ark.  602;  Eastman 
V.  Haward,  30  Me.  58;  (?itr<w  v.  Treaty  21  Id.  525;  Croswell  v.  Cran<,  7 
Barb.  191;   Watson  y.  Brainard,  33  Vt.  88;  Ramirez  v.  Murray,  5  Cal.  222. 

Instances  whkbe  thx  AonoN  will  Lib. — Occupancy  of  land,  by  permii- 
«ion  of  the  owner,  is  enough  to  support  the  action,  as  the  law  will  in  such 
case  presume  a  promise  to  pay  a  reasonable  sum  for  the  use:  Sargent  v.  Ashe, 
23  Me.  201;  Kiersted  v.  Orange  etc,  R,  R,,  1  Hun,  151;  Rogers  v.  Libbey,  35 
Me.  200;  Sutton  v.  MandeviUe,  1  Munf.  407;  Logan  v.  Lewis,  9  J.  J.  Marsh. 
«;  Shattuck  v.  Ransom,  2  Aik.  252;  La  Farge  v.  Park,  1  Edm.  Sel.  Cas.  233; 
or  mere  occupancy,  unaccompanied  by  facts  sufficient  to  negative  the  exist- 
ence of  a  contract:  Chambers  v.  Ross,  1  Dutch.  293;  Phelps  v.  Conant,  30  Vt. 
277;  Clark  v.  Oreen,  35  Ga.  92;  or  where  there  is  no  formal  lease,  but  a  mere 
{iromise  to  pay  a  given  sum  as  rent:  Burnham  v.  Best,  10  B.  Mon;  227;  Eppea 
V.  Cole,  4  Hen.  &  M.  161.  The  action  will  also  lie  against  one  who  takes  pos- 
session of  vacant  promises,  admitting  his  want  of  title,  and  expressing  his 
willingness  to  pay  rent  to  the  lawful  owner:  SynUh  v.  Houston,  16  Ala.  Ill; 
or  against  a  tenant  who  holds  over  after  the  expiration  cf  his  term:  Abeel  v. 
Raddiff,  13  Johns.  297;  Russell  v.  Fabyan,  34  N.  H.  218;  in  such  case  the 
tenant  will  be  deemed  to  hold  upon  the  terms  of  his  original  lease:  Evertsen 
V.  Sawyer,  2  Wend.  507.  The  action  will  lie  against  a  vendor  who  remains 
in  possession  after  the  sale  of  the  premises:  Currier  v.  Earl,  13  Mc.  216;  or 
against  a  judgment  debtor,  who  holds  by  consent  of  the  purchaser  after  a  sale 
under  an  execution:  Nichols  v.  Williams,  8  Cow.  13;  or  against  a  tenant  who 
agrees  to  make  certain  repairs  in  lieu  of  rent,  which  he  fails  to  do:  Tate  v. 
McClure,  25  Ark.  168;  or  against  a  tenant  at  will,  after  he  has  left  the  prem- 
ises without  giving  any  notice  of  his  intention  to  quit,  although  he  afterwards 
•derives  no  benefit  from  the  land:  fTotter  y.  FMmsh,  11  Cush.  366;  or  against 
Am.  Dbo.  Vox..  XLYI— 19 
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a  leasee  who  enters  under  «n  agreement  to  take  a  lease,  which  he  afterward* 
refuses  to  accept:  JAUle  y.  Martin^  3  Wend.  219.  Whether  a  vendee  who 
enters  into  possession  of  land  under  a  contract  for  the  purchase  thereof,  which 
he  afterwards  refuses  to  carry  out,  is  liable  to  the  vendor  in  an  action  in  the 
nature  of  asaumptU  for  the  use  and  occupation,  has  given  rise  to  a  difference 
of  opinion.  In  one  line  of  cases  such  liability  has  been  upheld:  HvU  v. 
Vaughan,  6  Price,  157;  Chuld  v.  Thompaon^  4  Mete.  228;  Hcfward  v.  Shawy 
8  Mee.  &  W.  118;  Tancred  v.  Christy,  12  Id.  324;  CUmgk  v.  Howard,  6  N.  H. 
231;  AU<m  v.  Pickering,  9  Id.  494;  Htam  v.  Tondin,  Peak.  Cas.  192;  SmUh 
T.  WoodinQy  20  Ala.  324;  Davidson  v.  Ernest,  7  Id.  817;  Ayer  v.  HawkeSf  11 
N.  H.  148;  Gould  v.  Thompson,  4  Mete.  228;  National  OU  Re/,  Co.  v.  Bush, 
88  Pa.  St.  335. 

In  KirUand  v.  Pounsett,  2  Taunt.  145,  Lord  Mansfield  refused  to  acknowl- 
edge this  doctrine,  alleging,  as  a  reason,  that  the  law  would  not  presume  a 
contract  different  from  that  entered  into,  upon  the  occurrence  of  circumstanoee 
not  contemplated  by  either  of  the  parties.  The  supreme  court  of  the  United 
States  has  also  held  that  under  such  circumstances  there  is  no  contract  rela- 
tion between  the  vendor  and  vendee.  That  the  possession  of  the  vendee  is 
that  of  a  mere  licensee,  and  upon  his  failure  to  perform  the  contract  the  ven- 
dor may  have  ejectment:  Burnett  v.  ColdweU,  9  Wall.  293.  And  for  the  same 
reasons  as  were  stated  in  the  case  last  cited,  many  cases  hold  that  where  a 
Tendee  enters  into  land  under  a  contract  of  purchase  which  he  fails  to  carry 
out,  the  remedy  of  the  vendor  is  not  in  assumpsit,  but  trespass:  Smith  v. 
Stewart,  6  Johns.  46;  Thompson  v.  Bower,  60  Barb.  463;  Stacy  v.  Vermont 
etc,  R.  R,,  32  Vt.  551;  Miles  v.  ElHn,  10  Ind.  329;  Breioer  v.  Craig,  3  Harris, 
214;  Vandarhauvel  v.  Storrs,  3  Conn.  203;  Bell  v.  EUis,  1  Stew.  &  P.  294; 
LitHe  V.  Pearson,  7  Pick.  301;  Jones  v.  Tipton,  2  Dana,  295.  Nor  will  the 
action  lie  where  the  vendee  never  went  into  possession  of  the  premises  he 
oontracted  to  purchase.  The  vendor's  remedy  in  such  case  is  on  the  agree- 
ment: Wood  V.  WUcox,  1  Denio,  37;  Beach  v.  Cray,  2  Id.  84.  To  establisb^ 
the  fact  of  occupancy,  slight  evidence  only  is  essential.  Legal,  not  manual^ 
possession  only  is  required:  Hall  v.  Western  Transportation  Co.,  34  N.  T. 
2284;  Pinero  v.  Judson,  4  Moo.  &  P.  497.  In  one  case  acceptance  of  the  key 
of  a  house  was  held  sufficient  to  establish  occupancy:  Seaman  v.  Ward,  I 
HUt.  62. 

MsASURS  OF  Damages  in  an  action  for  use  and  occupation,  where  there 
has  been  no  stipulated  price  agreed  upon,  is  the  reasonable  worth  of  the  use 
of  the  land  while  in  the  defendant's  occupancy:  BrdUuHey  v.  Ferguson,  48  Pk. 
St.  434;  Hones  v.  WoHhington,  14  Ind.  320;  Grommelin  v.  Theias,  31  Ala. 
412;  Cal.  Civil  Code,  sec.  3334.  In  determining  the  value  of  such  use^ 
evidence  is  admissible  showing  for  what  the  land  rented  in  years  immedi- 
ately preceding,  as  well  as  for  what  like  property  rented  at  the  time  of  the 
occupancy:  Fogg  v.  Hill,  21  Me.  529;  McCaHy  v.  Ely,  4  E.  D.  Smith,  375; 
Williams  v.  Sherman,  7  Wend.  109.  But  the  plaintiff  can  not  recover  for 
the  use  and  occupation  before  he  acquired  title  to  the  premises:  Smith  v. 
Houston,  16  Ala.  Ill;  nor  for  use  and  occupation  after  he  has  parted  with  L^ 
title:  Patrick  v.  Roach,  27  Tex.  579.  If ,  in  an  action  for  mesne  profits,  it 
appears  that  the  defendant  has  expended  money  for  taxes  and  necessary  re- 
purs,  he  is  entitled  to  deduct  this  from  the  value  of  the  use:  Semple  v.  Bank 
tf  British  Columbia,  5  Sawy.  394;  Stark  v.  Starr,  1  Id.  30;  Sedgwick  o» 
Damages,  126. 
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BozEMAN  V.  State  Bank. 

[7  Artawmh,  328.] 

BiLBASK  BT  A  CREDITOR  OF  Onb  OF  SEVERAL  Oblioors  IB  a  discharge  of  aU. 

CoTBiTAirT  ENTERED  INTO  BT  A  CREDITOR  in  favor  of  One  of  several  obligors, 
not  to  sae,  and  to  indemnify  him  against  any  suit  bronght  by  his  co- 
obligors,  is  not  a  release  which  discharges  the  other  co-obligors. 

Debt  by  the  bank,  on  a  written  instrument  executed  by  one 
Buckner,  as  principal,  and  L.  J.  Eeardon  and  defendant,  as 
sureties.  The  defendant  pleaded  a  written  release  by  the  bank 
to  L.  J.  Beardon.  The  plaintiff  craved  oyer  of  the  release, 
which  was  granted,  and  then  demurred  to  the  plea.  It  ap- 
peared by  the  so-called  release  that  the  bank,  in  consideration 
of  four  thousand  dollars,  covenanted  with  L.  J.  Eeardon,  that 
it  would  not  sue  him,  and  would  indeilnnify  him  against  any 
suits  which  might  be  brought  against  him  by  his  co-sureties. 
The  demurrer  was  sustained.     The  defendant  brought  error. 

Bingo  and  DrapnaU,  for  the  plaintiff  in  error. 

Lincoln,  for  the  bank. 

By  Court,  Coivway,  B.  J.  It  is  contended  by  plaintiff's  coun- 
sel that  the  agreement  of  the  bank  with  Beardon  is  a  release  of 
him,  and  therefore  also  a  release  of  Bozeman.  It  is  true,  if  the 
bank  had  formally  released  Eeardon,  she  would  thereby  have 
also  released  Bozeman.  For  it  is  weU  settled  that  a  release  of 
one  of  several  obligors  is  a  discharge  of  all.  And  on  this  point 
the  authorities  referred  to  by  learned  counsel  are  conclusiye. 
But  we  can  not  consider  the  bank's  agreement  with  Eeardon  a 
release;  it  is  a  covenant  not  to  sue  and  to  indemnify,  which  in 
its  nature  is  not  a  release.  If  Eeardon  himself  had  been  sued 
by  the  bank,  he  could  not  have  pleaded  that  the  bank  had  re- 
leased him,  though  he  might  have  pleaded  the  covenant  in  bar; 
but  even  that  would  only  be  permitted  to  avoid  circuity  of  ac- 
tion. Much  less,  then,  could  Bozs.^dn  plead  a  release  or  ac- 
quittance. In  truth,  the  covenant  with  Eeardon  neither  re- 
leases nor  protects  him,  and  can  not  avail  him  in  his  defense. 
It  is  unavailing  to  all  except  Eeardon  himself:  Dean  v.  NewhaU, 
8  T.  E.  168;  Lacy  v.  Kinnaston,  8  Salk.  298;  Guyier  v.  Cuyler,  i 
Johns.  186;  Harrison  v.  Close  and  WUcox,  Id.  448  [3  Am.  Deo. 
444]. 

The  judgment  is  therefore  affirmed. 
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Mat  v.  Cassidat. 

[7  Abkaiwai,  876.] 

Bpbqial  Indobsxmsnt  by  the  Payee  of  a  promiflsory  note,  without  deUveiyy 
ii  not  lafficient  to  divest  his  title. 

Assumpsit  on  a  promissory  note,  payable  to  Cassiday,  made  by 
May  and  A.  M.  Strayham,  as  partners.  On  the  trial  eTidenoe 
was  offered  by  the  defendant  that  Cassidy  had  indorsed  on  the 
note  the  words,  "  pay  to  the  order  of  Chester  Ashley,"  whioh 
was  excluded.    The  further  facts  appear  in  the  opinion. 

W,  Walker,  for  the  plaintiff. 

WcUkins  and  Curran,  for  the  defendant. 

By  Court,  Oldham,  J.  The  main  question  presented  in  this 
case  is  whether  the  circuit  court  properly  excluded  the  eTidenoe 
offered  by  the  plaintiff  in  error  to  prove  that  the  note  sued  upon 
had  been  assigned  to  Chester  Ashley.  The  evidence  as  giyen 
was  clearly  admissible  under  the  issue  formed  by  the  pleadings: 
1  Ch.  PI.  472.  Although  the  evidence  so  given  and  excluded 
did  not  establish  such  an  assignment  as  would  divest  the  de- 
fendant in  error  of  his  interest  in  the  note  and  vest  it  in  Ashley, 
yet  it  was  admissible  as  tending  to  establish  the  fact,  and  with 
additional  evidence  would  have  done  so.  That  evidence  does 
not  establish  a  fact  in  issue  is  no  ground  for  excluding  such  evi- 
dence, provided  it  is  legitimate  under  the  issue  formed.  Had 
the  eyidence  not  been  excluded  the  judgment  of  the  circuit 
court  would  haye  been  the  same.  It  was  proven  that  on  the 
back  of  the  note  there  was  an  indorsement  in  the  handwriting 
of  the  plaintiff  below,  to  Chester  Ashley,  but  there  was  no  proof 
that  a  complete  transfer  was  made  by  delivery,  without  which 
the  assignment  was  incomplete.  Upon  this  point  we  do  not 
conceive  that  there  is  error  for  which  the  judgment  should  be 
reversed.  In  other  respects  the  proceedings  of  the  court  below 
are  regular,  and  the  verdict  and  judgment  fully  warranted  and 
Bustained  by  the  evidence  as  disclosed  by  the  bill  of  exceptions. 

Affirmed. 


Transveb  ov  Note  is  not  Accomplished  bt  Inborsbmeht  nnacoompftnM 
by  delivery:  Sterling  v.  Bender^  44  Am.  Deo.  539.  And  a  delivery  by  ih« 
BiAker  to  the  payee  ia  easential  to  vest  title  in  the  latter:  Woo^ord  v.  />or- 
win,  21  Id.  573;  Laming  v.  Oaine,  3  Id.  422. 
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State  v.  Lawbon. 

[7  AjUEAVBAfl.  891.] 

^hoABUBT  KoTBB  OF  THB  UNITED  STATES,  in  the  poesenloii  of  a  defendant^ 
are  sabject  to  attachment. 

Debt,  on  the  official  bond  of  the  defendant,  a  sheriff,  for  the 
use  of  one  Reider,  for  failing  to  attach  certain  treasuiy  notes  in 
the  possession  of  John  Charles,  a  judgment  debtor  of  Beider. 
Judgment  was  given  for  the  defendant. 

Waikins  and  Carran,  for  the  plaintiff. 

Pike  and  Baldtoin,  for  the  defendant. 

By  Court,  Oldham,  J.  It  was  obviously  the  intention  of  the 
legislature  to  subject  every  species  of  property  either  by  direct 
seizure  under  the  attachment,  or  by  summoning  the  debtor  of 
the  defendant  as  a  garnishee,  to  the  payment  of  the  demand  of 
the  plaintiff.  The  writ  of  attachment  commands  the  sheriff  or 
other  officer  charged  with  its  execution  "  to  attach  the  defend- 
ant by  all  and  singular  his  goods  and  chattels,  lands  and  ten- 
ements, credits  and  effects:"  Eev.  Stats.,  c.  13,  sec.  6.  These 
general  terms  are  more  extensive  in  their  meaning  and  import 
that  the  twenty-third  section  under  the  head  of  "  executions,'' 
and  will  include  treasury  notes  of  the  United  States  in  the  pos- 
session of  the  defendant. 

Upon  the  state  of  facts  agreed  upon  the  circuit  court  should 
have  rendered  judgment  in  favor  of  the  plaintiff,  and  we  there- 
fore reverse  the  judgment  and  remand  the  cause,  with  directions 
that  judgment  be  rendered  accordingly. 


Bank  Bnjjs  abb  Liable  to  Attachment:  Spencer  v.  BlaiadeU^  17  Am. 
Bee.  412;  and  also  specie  money:  Sheldon  v.  Root,  28  Id.  266.  When 
money  in  the  hands  of  a  sheriff  can  he  attached:  See  note  to  King  y.  Moore^ 
41  Id.  44^  and  cases  dted. 


Bates  v.  State  Bane. 

[7  AUCAVSAS,  894.] 

KonoB  BT  A  SuBBTT  TO  THE  Gashieb  07  A  Bank,  requesting  him  to  pal 
the  note  on  which  he  was  surety  "in  a  train  of  collection,"  will  not  re- 
lease him  from  liability  npon  the  bank's  failure  to  comply  therewith. 

ftmnoB  OT  pBOCBas  ufon  Ashkb  B.  Bates,  will  not  support  a  judgment 
figainst  Ashley  B.  Bates. 
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Debt.  Service  of  process  was  made  on  Bates  in  the  name  of 
Asher  B.  Judgment  was  rendered  against  him  by  default  by 
the  name  of  Ashley  B.    The  further  facts  appear  in  the  opinion. 

Waikvns  and  Curran,  for  the  plaintifik. 

Lincoln,  for  the  defendant. 

By  Court,  Johnson,  C.  J.  Green  B.  Hughes,  one  of  the  de- 
fendants in  the  court  below,  filed  two  pleas  in  bar  of  the  action; 
in  the  first  of  which  he  alleged,  that,  subsequent  to  the  accrual 
of  the  right  of  action,  he  notified  the  bank  to  commence  her  suit 
against  Bates  the  principal,  and  that  she  failed  to  bring  such 
suit  until  after  the  expiration  of  thirty  days  from  the  date  of 
Buch  notice;  and  in  the  second,  he  further  charges  that  at  the 
time  the  obligation  became  due,  and  after  the  plaintiff's  right  of 
action  had  accrued  and  for  a  long  space  thereafter,  the  said 
Ashley  B.  Bates  was  solvent  and  had  sufficient  property  to  sat- 
isfy the  obligation;  and  that  after  the  right  of  action  accrued, 
he  gave  notice  to  and  requested  the  bank  to  put  said  obligation 
in  a  train  of  collection,  and  that  by  the  use  of  reasonable  dil- 
igence the  plaintiff  might  and  could  have  collected  the  debt  from 
Bates;  and  he  then  avers  the  plaintiff  did  not  and  would  not 
prosecute  her  suit  in  a  reasonable  time,  and  that  said  Bates  had 
become  and  was  insolvent.  There  is  no  proof  whatever  that  the 
plaintiff  was  notified  to  commence  suit  upon  the  note  described 
in  the  declaration,  though  the  cashier  of  the  bank  admits  that 
it  was  understood  to  apply  to  that  instrument,  so  that  if  it  was 
regular  and  in  conformity  v^th  the  statute  in  every  other  partic- 
ular, perhaps  it  might  be  adjudged  sufficient  for  the  purposes 
intended.  The  statute  requires  that  the  securiiy,  in  order  to  ex- 
onerate himself  from  liability,  shall,  by  notice  in  writing,  re- 
quire the  person  having  the  right  of  action  forthwith  to  com* 
mence  suit  against  the  principal  debtor  and  other  party  liable. 
The  notice  in  this  case,  admitting  it  to  apply  to  the  instrument 
upon  which  the  suit  is  founded,  is  not  in  accordance  v^th  the 
requisition  of  the  statute.  The  security  in  this  case  merely  re- 
quested that  the  bank  would  put  the  note  of  Bates  and  McCarty 
in  a  train  of  collection,  as  he  had  reason  to  believe  they  would 
avoid  payment  if  possible.  It  is  the  right  of  the  security  to  re- 
quire the  plaintiff  to  commence  suit  forthwith,  and  if  he  wishes 
to  exonerate  himself  from  liability  he  must  give  such  notice  aa 
to  leave  no  option  with  the  plaintiff.  We  think  it  clear,  that 
the  notice  given  is  not  such  as  to  exonerate  the  security  under 
the  first  plea.     The  defense  set  up  in  the  second  plea  is  pleaded 
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upon  a  different  ground,  but  as  the  defendant  offered  no  proof 
as  to  the  solyency  of  the  principal  either  before  or  after  the  in- 
stitution of  the  Buity  it  is  clear  that  he  could  not  succeed  upon 
that  plea. 

But  it  is  insisted  that  the  suit  is  against  Ashley  B.  Bates,  and 
that  the  service  is  upon  Asher  B.  Bates,  and  that  therefore  the 
judgment  is  erroneous.  This  objection  is  sustained  by  the  rec- 
ord, and  for  this  error  the  judgment  must  be  reversed  and  the 
4sause  remanded,  with  instructions  to  the  circuit  court  to  con- 
aider  Bates  as  having  been  served  with  the  original  summons 
thirty  days  before  the  return  day  thereof. 

Judgment  reversed. 

NoncB  BT  StTBBTT  TO  CBEDrroB,  DiBBonNG  Hdc  TO  Pbocbkd  against  tlM 
principal  debtor,  when  will  release  aarety  upon  creditor's  JEailnre  to  comply 
therewith:  See  the  prior  cases  in  this  series  dted  in  note  to  QrteiuuoaU  v. 
Kreider,  45  Am.  Dec.  630. 

Tele  fbikcipal  gasb  I3  cited  to  the  effect  that  service  of  process  npon  Elis- 
abeth Lewis,  and  a  return  made  to  such  effect^  will  not  bind  liary  A.  Lewis, 
fai  Clark  Y.  OUmer,  28  Ala.  260. 


Habbis  V.  Hill. 

[7  Abxabsas,  452.] 
llonoi  TO  Takb  Dkpobitions  on  the  second,  third,  and  fourth  days  of 
April  next,  between  the  hours  of  eight  A.  m.  and  sU  P.  M.  of  each  or  any 
of  said  days,  at  the  court-house  in  the  city  of  New  Orleans,  in  the  state 
of  Louisiana,  is  not  sufficiently  definite,  either  as  to  time  or  place,  when 
it  appears  that  several  courts  are  held  in  the  same  building. 

AssuMPsrr.  Judgment  vras  given  for  the  plaintiff.  Upon  the 
trial  the  defendant  objected  to  the  admission  of  certain  deposi- 
tions. The  court  overruled  the  objection.  The  further  facta 
Appear  in  the  opinion. 

Bingo  and  TrofmaU^  for  the  plaintiff. 

8.  H.  Hempstead^  for  the  defendants. 

By  Oourt,  Johnson,  0.  J.  The  objection  urged  and  relied 
upon  by  the  plaintiff  in  error  is,  that  the  notice  to  take  deposi- 
tions given  by  the  defendants,  is  not  sufficienUy  definite  either 
as*  to  time  or  place.  The  notice  is  to  appear  on  the  second,  third, 
and  fourth  days  of  April  next  between  the  hours  of  eight  a.  m. 
and  six  p.  m.  of  each  or  any  of  said  days,  at  the  court-house  in 
the  city  of  New  Orleans,  in  the  state  of  Louisiana.    In  support 
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of  this  objection  the  plaintiff  proved  that  six  or  eight  of  the- 
courts  in  the  city  of  New  Orleans,  about  the  time  of  taking  the 
deposition,  were  holden  in  one  large  house  or  building  and  in 
different  rooms  or  apartments  of  that  house,  some  of  which  were^ 
below,  but  the  major  part  above  stairs;  that  persons  entering 
the  house  to  go  into  any  of  the  courts  went  in  at  the  same  place, 
and  then  by  different  doors  on  each  side  of  the  passage  below 
and  above,  entered  the  different  rooms  where  said  courts  were 
held,  and  that  the  recorder's  courts  of  the  city  were  held  at  other 
and  different  places.  The  defendants  then  proved  that  the 
house  first  referred  to  was  the  old  cathedral  in  the  lower  part  of 
the  city,  that  it  was  generally  called  or  spoken  of  as  the  court- 
house, and  was  the  only  court-house  in  the  city.  The  court 
below  upon  this  state  of  fact  permitted  the  deposition  to  be  read 
as  evidence,  and  after  a  finding  for  the  defendants,  overruled  a 
motion  for  a  new  trial. 

It  is  enacted  by  the  sixth  section  of  chapter  48  of  the  revised 
statutes  that:  '*  In  all  cases  where  depositions  shall  be  taken  by 
virtue  of  any  of  the  preceding  sections  of  this  act,  the  pariy  at 
whose  instance  the  same  may  be  taken  shall  cause  notice  in 
writing  of  the  time  and  place  of  taking  such  depositions  to  be 
served  on  the  adverse  party  if  he  reside  in  the  county  in  which 
the  suit  is  pending,  and  if  not,  then  on  his  attorney  of  record  in 
the  cause."  The  statute  of  necessity  deals  in  general  terms 
both  as  to  time  and  place,  but  it  is  the  duty  of  the  judicial  tri- 
bunals of  the  country  so  to  interpret  and  adapt  them  to  the 
peculiar  circumstances  of  every  case  as  to  cany  out  and  effectuate 
the  intention  of  the  legislature.  It  is  contended  by  the  defend- 
ants that  the  place  is  designated  with  technical  certainty  and 
that  greater  particularity  should  never  be  required.  This  stat- 
ute was  never  designed  as  a  trap  or  an  engine  by  which  a  party 
might  annoy  and  oppress  his  adversary,  but  on  the  contrary  was 
intended  to  afford  facilities  to  parties  litigant  by  saving  the  ex- 
pense and  inconvenience  of  the  personal  attendance  of  distant 
witnesses.  It  is  conceded  by  the  defendants  themselves  that 
there  are  several  apartments  or  rooms  in  the  court-house  in  the 
city  of  New  Orleans,  and  that  different  courts  are  therein  held, 
but  it  is  insisted  that  this  circumstance  can  not  destroy  the  va- 
lidity of  the  notice  or  render  it  uncertain.  It  has  already  been 
decided  by  this  court  in  the  case  of  Reardon  v!  Farrington,  2 
Eng.  364,  determined  at  the  present  term,  that  a  notice  to  take 
depositions  on  four  consecutive  days,  or  either,  is  insufficient. 
This  authority  is  directly  in  point,  in  respect  to  the  question  of 
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time  raised  by  the  record  in  this  case,  but  which  seems  to  have 
been  either  overlooked  or  wholly  disregarded,  in  the  argument. 
It  is  there  distinctly  and  emphatically  declared  that  some  definite 
period  must  be  fixed  at  which  the  taking  of  the  depositions  shall 
commence.  We  can  discover  no  good  reason  why  as  much 
strictness  should  not  obtain  in  regard  to  place.  There  can  be 
no  doubt  but  that  the  party  notified  is  entitled  to  such  a  descrip- 
tion of  the  place  as  to  distinguish  it  with  certainty  from  all  others. 
It  certainly  would  not  be  pretended  even  for  a  moment  that  to 
notify  a  party  to  appear  at  the  court-house  in  the  city  of  Little 
Bock  in  the  state  of  Arkansas,  would  be  sufficiently  certain  to 
require  him  to  appear  or  abide  the  consequences  of  a  default. 
He  could  not  be  required  to  be  present  in  three  different  apart- 
ments of  the  capital  at  one  and  the  same  time,  and  unless  he 
should  do  so,  he  could  not  have  the  least  assurance  of  seeing 
the  officer  by  whom  the  depositions  should  be  taken.  The  rooms 
occupied  by  the  United  States  district  and  circuit  courts  and 
the  supreme  court  of  the  state  are  undoubtedly  as  much  entitled 
to  the  appellation  of  court-houses  as  that  in  which  the  circuit 
court  holds  its  sessions.  Here  each  court-room,  though  under 
the  same  common  roof  is  a  separate  and  distinct  house,  and  dis- 
tinguished by  names  wholly  different.  If  it  would  not  be  suffi- 
ciently certain  where  only  three  or  four  courts  are  held  in  the 
same  building,  for  a  much  stronger  reason  would  it  be  so  where 
six  or  eight  courts  occupied  it.  There  is  not  the  merest  shadow 
of  excuse  for  such  a  general  description  of  a  place  as  a  ''court- 
house" where  numerous  and  distinct  courts  occupy  different 
apartments  in  the  same  building.  It  is  universally  the  fact  that 
wherever  a  court-house  is  erected,  it  at  the  same  time  from  the 
yeiy  necessity  of  the  thing,  receives  such  a  style  and  distinctive 
character  as  to  mark  and  distinguish  it  from  all  others.  The 
style  by  which  a  court  may  be  distinguished  is  an  inseparable 
incident  to  its  very  creation  and  existence.  Wherever  there  is 
but  one  court  held  in  the  same  city  or  county  it  would  doubtless 
be  sufficient  to  cite  the  party  to  appear  at  the  court-house  in 
general  terms,  as  in  that  case  it  would  be  reducible  to  a  cer- 
tainty, and  therefore  sufficiently  certain  for  all  legal  purposes, 
bat  where  two  or  more  courts  are  held  either  in  distinct  buildings 
or  in  different  apartments  under  the  same  common  covering,  it 
would  certainly  be  requisite  to  designate  that  particular  apart- 
ment by  the  style  of  the  court,  so  as  to  point  out  the  place  with 
sufficient  legal  certainty.  We  think  it  dear  therefore  that  the 
notice  both  as  to  time  and  place  is  radically  defective,  and  that 
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consequently  the  circuit  court  erred  in  permitting  the  deposition 
to  be  read  as  evidence  in  the  cause. 
Judgment  reversed. 


Notice  to  Taki  Dbpositionb,  Requisitss  ov:  (TMiiiili^Aafli  v.  /ivfo,  10 
Am.  Deo.  458;  Kean  v.  Newett,  14  Id.  321 ;  Hunter  v.  FHlekar,  10  Id.  738;  KeOif 
T.  Benedict,  39  Id.  530;  Oldsv,  Powell,  42  Id.  605. 


MooBE  V.  Madden. 

[T  A  BT >!!■*■,  690.] 

Dbd  Absoluts  on  its  Face,  will  be  Effectual  as  a  mertgnge^  as  bolwesn 
the  parties,  if  it  was  intended  by  them  to  be  merely  a  seomity  for  a  debt. 

Pabol  Evidence  is  Admissible  to  Show  that  a  deed  absolate  on  its  faoe  was 
intended  for  a  mortgage. 

Court  of  Equity  can  not,  undeb  the  Pbayeb  fob  Genkbal  RELnor  in  a 
bill  seeking  the  reformation  of  an  alleged  deed  defectively  ezeoated,  when 
it  appears  that  such  deed  was  intended  for  a  mortgage,  render  a  daaree  ol 
foreclosnre  and  sale  of  the  mortgaged  premises. 

Chanoebt.    The  opinion  states  the  facts. 

Maclin,  for  the  appellants. 

D.  Walker,  for  the  appellees. 

By  Court,  Johnson,  0.  J.  This  was  a  bill  to  perfect  an  instru- 
ment of  writing  charged  to  have  been  intended  as  an  absolute 
conveyance  in  fee.  It  is  alleged  that,  although  the  instrument 
has  the  word  ' '  seals  "  written  on  the  face  of  it,  and  is  regularly  ao- 
knowledged  by  Madden  and  wife,  through  an  omission  or  mistake 
they  failed  to  afiSx  their  seals  or  scrolls  by  way  of  seal,  and  that  by 
means  of  which  omission  or  neglect  they  failed  to  get  a  legal  title 
to  the  lands  therein  described.  That  they  never  discovered  the 
fact  until  about  the  16th  of  February,  1841,  when  they  applied 
to  Madden  and  wife  to  make  them  an  absolute  and  l^gal  title  to 
the  said  land,  and  to  deliver  the  possession,  but  that  they  refused, 
and  pretended  that  the  said  writing  was  a  good  and  valid  deed, 
and  that  it  conveyed  a  legal  title.  The  complainants  then  pray 
for  a  writ  of  subpoena  to  bring  the  defendant,  James  W.  Madden, 
before  the  court,  to  answer  the  charges  contained  in  the  bill,  and 
also  that  a  decree  shall  be  entered  against  him  to  execute  and 
deliver  to  them  a  good  and  valid  title  in  fee  simple  to  the  land 
described  in  the  writing  set  out  in  the  bill  and  to  let  them  into 
possession,  they  having  paid  the  purchase  money,  and  for  other 
and  further  relief.    The  defendants  in  their  answer  admit  that 
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ihej  executed  such  a  writing  as  that  exhibited  and  set  forth  in 
the  billy  but  positiyely  deny  that  they  ever  intended  it  as  an  ab- 
solute deed  of  conveyance,  or  that  they  ever  pretended  that  such 
would  or  could  be  the  effect  of  it.  They  admitted  that  it  was 
their  intention  that  the  said  writing  should  be  under  seal,  and 
Madden  himself  also  admitted  that  he  refused  to  make  the  same 
a  deed  when  subsequently  requested  to  do  so  by  the  complain- 
ants. The  defendants  then  charged  that  the  said  writing  was 
intended  by  both  parties,  at  the  time  of  its  execution,  to  be  a 
deed  of  mortgage  to  secure  the  payment  of  certain  debts  due  and 
owing  by  said  defendant,  James  W.  Madden,  to  said  complain- 
ants, and  for  certain  other  debts,  for  which  the  complainants  or 
one  of  them  was  security.  The  defendants  then  charge  that  on 
the  same  day  of  the  execution  of  the  writing  set  forth  in  the  bill, 
the  complainants  and  himself  executed  a  certain  instrument  by 
which  it  was  agreed  that  on  the  payment  of  certain  moneys  therein 
specified  by  a  day  therein  named,  they  the  said  complainants 
would  relinquish  the  deed  exhibited  in  the  bill  of  complaint. 
At  a  late  stage  of  the  proceeding  the  record  shows  that  both 
parties  appeared  by  their  solicitors  and  agreed  over  their  respect- 
ive signatures  that  the  paper  marked  *'  Exhibit  A"  (meaning  the 
said  defeasance)  appended  to  the  defendant's  answer  was  signed 
and  delivered  by  John  D.  Moore  in  his  life-time,  and  that  he  also 
signed  the  names  of  James  Moore  and  David  M.  Moore,  and  that 
ihey  shall  be  received  in  evidence  to  the  same  extent  as  though 
that  fact  were  proven  by  the  subscribing  witnesses  to  said  instru- 
ment. These  are  all  the  facts  which  we  deem  it  material  to  state. 
Upon  this  state  of  the  case  the  question  arises  as  to  the  correct- 
ness of  the  decree  rendered  by  the  circuit  court. 

The  first  point  to  be  settled  is  the  character  of  the  contract 
entered  into  by  the  parties.  The  condition  upon  which  the  land 
is  conveyed  is  usually  inserted  in  the  deed  of  conveyance,  but 
the  defeasance  may  be  contained  in  a  separate  instrument;  and 
if  the  deed  be  absolute  in  the  first  instance  and  the  defeasance 
be  executed  subsequently  it,  will  relate  back  to  the  date  of  the 
principal  deed,  and  connect  itself  with  it,  so  as  to  render  it  a 
securiiy  in  the  nature  of  a  mortgage.  In  equity,  the  character 
of  the  conveyance  is  determined  by  the  clear  and  certain  inten- 
tion of  the  parties,  and  any  agreement  in  the  deed,  or  in  a  sepa- 
late  intftroment,  showing  that  the  parties  intended  that  the 
conveyance  should  operate  as  a  security  for  the  repayment  of 
money,  will  make  it  such  and  give  to  the  mortgagor  the  right 
of  redemption.    A  deed,  absolute  on  the  face  of  it  and  though 
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registered  as  a  deed,  will  be  valid  and  effectual  as  a  mortgage, 
as  between  the  parties,  if  it  was  intended  by  them  to  be  merely 
a  security  for  a  debt,  and  this  would  be  the  case  though  the  de- 
feasance was  by  an  agreement  resting  in  parol;  for  parol  evidence 
is  admissible  to  show  that  an  absolute  deed  was  intended  as  a 
mortgage,  and  that  the  defeasance  has  been  omitted  or  destroyed 
by  fraud  or  mistake.  See  4  Kent's  Com.  140-142,  and  the  casea 
there  cited.  The  two  instruments  taken  together  would  doubt- 
less constitute  a  mortgage,  and  entitle  the  complainant  to  a 
decree  of  foreclosure  in  case  the  facts  charged  and  the  case  made 
in  the  bill  would  justify  such  decree.  We  conceiye  that  this 
court  could  not  sustain  the  decree  of  foreclosure,  because  it  is 
not  consistent  with  the  case  made  by  the  bill  of  complaint. 
The  complainants,  so  far  from  charging  it  to  be  a  mortgage,  ex- 
pressly and  positiyely  disclaim  it,  and  call  upon  the  defendants 
to  answer  upon  oath,  and  to  say  whether  the  instrument  described 
in  the  bill  was  not  intended  as  an  absolute  conveyance  in  fee. 
The  relief  prayed  must  depend  upon  the  proper  frame  and  struct- 
ure of  the  bill;  for  the  court  will  grant  such  relief  only  as  the 
case  stated  will  justify;  and  will  not  ordinarily  be  so  indulgent 
as  to  permit  a  bill  framed  for  one  purpose  to  answer  another, 
especially  if  the  defendant  may  be  surprised  or  prejudiced 
thereby.  Thus  if  a  bill  is  brought  for  an  annuity  or  rent 
charge  of  ten  pounds  per  annum  left  under  a  will,  and  the 
counsel  for  the  plaintiff  pray  at  the  bar  that  they  may  drop  the 
demand  of  the  annuiiy  or  rent  charge  and  insist  upon  the  land 
itself,  the  court  will  not  grant  it,  for  it  is  not  agreeable  to  the 
case  made  by  the  bill:  Grimes  v.  French',  2  Atk.  141;  Domer 
T.  Ibrtescue,  3  Id.  124,  132.  It  is  not  doubted  but  that  the 
court  may  grant  any  relief  to  which  the  party  complainant  may 
show  himself  entitled  under  the  general  prayer,  in  case  it  shall 
be  consistent  with  the  case  made,  that  he  will  not  be  confined 
to  the  specific  relief  prayed.  The  usual  course  is  for  the  plaint- 
iff to  make  a  special  prayer,  for  the  particular  relief,  to  which 
he  thinks  himself  entitled,  and  then  to  conclude  with  a  prayer 
of  general  relief  at  the  discretion  of  the  court.  The  latter  never 
can  be  properly  and  safely  omitted;  because,  if  the  plaintiff 
should  mistake  the  relief  to  which  he  is  entitled  in  his  special 
prayer,  the  court  may  yet  afford  him  the  relief  to  which  he  has 
a  right  under  the  prayer  of  general  relief.  The  complainants 
did  not  ask  for  a  foreclosure  of  a  mortgage  nor  did  they  admit 
that  the  two  instruments  taken  together  would  amount  to  a 
mortgage;  but  on  the  contrary  they  disclaimed  the  fact,  and 
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insisted  throughout  that  the  iustrument  exhibited  in  their  bill 
was  intended  as  an  absolute  deed  in  fee.  It  would  be  difficult 
to  conceiTe  of  a  case  where  the  decree  would  be  more  directly 
«t  war  with  the  case  made  by  the  bill  than  the  one  now  before 
us.  We  are  therefore  clearly  of  opinion  that  the  circuit  court 
erred  in  pronouncing  the  decree  in  this  case,  and  that  conse- 
quently it  ought  to  be  reyersed. 
Judgment  reversed. 

Oldham,  J.,  absent. 

DsxD  Absoluts  on  its  Fack,  it  Givbn  to  Sxoukk  a  Dxir,  wiU  be  oonaidered 
a  mortgage,  and  parol  evidence  is  admissible  to  give  it  snob  e£bot:  Nkhola  t. 
Reifnoldi,  36  Am.  Dec.  238;  SwaH  v.  Service,  34  Id.  211.  and  prior  cases  in 
tbls  aeries  cited  in  note. 


DoDD  V.  MoCraw. 

[8  Abkaxsai,  83.] 

DnjYiBT  OF  AN  ExxcuTiON  TO  THE  SHERIFF  does  not  stop  the  mnning  of  the 
statute  of  limitations  in  favor  of  an  adverse  holder.  To  have  snch  effect 
an  actual  seizure  is  necessary. 

Statdts  of  Frauds  does  not  Avoid  Evert  Onrr  unaccompanied  by  posses- 
sion. It  is  only  in  cases  where  the  gift  u  not  founded  upon  a  consideratioo 
good  in  law,  that  it  is  void  against  creditors  and  purchasers. 

Fact  of  Existing  Indebtedness  does  not  Render  a  voluntary  conveyance 
absolutely  fraudulent,  or  void  in  law,  as  against  creditors  whose  debts 
were  previously  contracted,  if  there  was  no  intention  on  the  part  of  the 
gruitor  to  delay  or  defraud  his  creditors. 

Out  if  not  Fraudulent  in  the  Beginnino  can  not  become  so  by  subsequent 
events. 

Possession  of  a  Father,  of  Property  Given  to  his  Minor  Child  by  a 
stranger,  is  the  possession  of  the  child.  And  it  is  equally  so  where  the 
gift  is  made  by  the  father  himself. 

nuuD  is  a  Mixed  Question  of  Law  and  Fact,  to  be  detennined  by  the  Jury. 
If  the  jury  find  a  transaction  fraudulent,  without  any  evidence  to  support 
it,  its  finding  will  be  reversed  on  appeaL 

Owner  of  Property  may  Maintain  Replevin  against  a  sheriff's  vendee* 
although  such  action  would  not  lie  against  the  sheriff! 

Beplevin  for  a  female  slave  against  a  judgment  purchaser. 
The  slave  was  taken  under  an  execution  against  John  Humphries, 
the  father-in-law  of  the  plaintiff.  Judgment  was  given  for  tha 
defendant.     The  further  facts  appear  in  the  opinion. 

Walldns  and  Curran,  for  the  plaintiff. 

^hwler,  for  the  defendant. 
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By  Court,  Johkbon,  C.  J.  This  case  is  brought  into  this  court 
to  reyerse  the  decision  of  the  circuit  court,  in  overruling  the 
plaintiff's  motion  for  a  new  trial.  The  errors  assigned  are :  first, 
that  the  circuit  court  refused  to  give  the  second  instruction 
moTed  by  the  plaintiff;  second,  That  said  court  gave  the  in- 
structions asked  for  by  the  defendant;  and  third.  That  said 
court  overruled  the  motion  of  the  plaintiff  for  a  new  trial.  We 
will  now  consider  these  several  points  in  the  order  stated  in  the 
assignment.  The  second  instruction  moved  by  the  plaintiff  is, 
"That  if  the  jury  believed,  from  the  evidence,  that  Dodd  had 
uninterrupted  possession  of  said  negro  in  right  of  his  wife, 
claiming  her  as  his  own  from  the  time  of  his  marriage  on  the 
thirteenth  day  of  February,  a.  d.  1840,  until  she  was  levied  upon 
by  the  sheriff,  on  the  twenty-first  day  of  March,  a.  d.  1845,  and 
that  he  so  held  possession  between  those  periods  for  the  term 
of  five  years;  that  by  law  such  possession  for  five  years  vested 
in  Dodd  the  absolute  title  of  ownership  of  said  negro,  as  against 
said  Humphries  and  those  claiming  under  him  by  execution  or 
purchase,  and  made  her  subject  to  his  debts,  capable  of  being 
sold  and  conveyed  by  him,  and  that  such  possession  vested  the 
title  and  ownership  of  said  negro  in  Dodd,  independent  of  the 
gift  from  Humphries  to  his  daughter."  This  instruction  was  re- 
fused by  the  circuit  court,  and  we  presume  upon  the  ground 
that  it  was  regarded  as  a  mere  abstract  proposition,  and  not 
authorized  by  the  law,  upon  the  state  of  facts  as  detailed  before 
the  court.  The  proof  was  clear  that  Dodd  took  possession  of 
the  negro  at  the  time  of  his  marriage,  and  that  he  retained  it 
until  she  was  taken  from  him  by  the  sheriff,  under  an  execution 
against  Humphries.  The  marriage  took  place  on  the  thirteenth  of 
February,  a.  d.  1840,  and  the  execution  was  levied  on  the  twenty- 
first  of  March,  a.  d.  1845.  The  point  now  to  be  determined  is, 
whether  the  statute  of  limitations  ceased  running  in  Dodd's 
favor,  upon  the  receipt  of  the  execution  by  the  sheriff,  or  con- 
tinued so  to  run  until  the  actual  levy  of  the  execution.  If  the 
former,  the  space  of  five  years,  the  statute  bar  had  not  elapsed; 
but  if  the  latter,  it  had,  and  the  title  to  the  property  was  abso- 
lutely vested  in  the  plaintiff.  The  twenty-fourth  section  of 
chapter  60,  in  the  revised  code,  declares  that  "  no  execution  shall 
be  a  lien  on  the  property,  in  any  slaves,  goods,  or  chattels,  or 
the  rights,  or  shares  in  any  stock,  or  on  any  real  estate,  to  which 
the  lien  of  the  judgment,  order,  or  decree  does  not  extend,  or 
has  been  determined,  but  from  the  time  such  writ  shall  be  de- 
livered to  the  oflScer  in  the  proper  county  to  be  executed." 
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The  sense  in  which,  and  the  extent  to  which,  goods  can  be 
said  to  be  bound,  by  the  delivery  of  the  writ  of  execution  to  the 
sheriff,  is,  that  it  binds  the  property  as  against  the  party  himself, 
and  all  claiming  by  assignment  from  or  representation  through 
or  under  him;  but  it  does  not  so  vest  the  property  in  the  goods 
absolutely,  as  to  defeat  the  effect  of  a  sale  thereof  made  by  the 
sheriff  under  an  execution.  This  was  settled  in  the  case  of 
SmaJlcomh  v.  Cross^  and  Buckingham  et  al. ,  sheriff  of  London,  1 
Ld.  Raym.  252;  S.  C,  1  Salk.  320;  and  1  Com.  35.  That  was 
the  case  of  a  sale  by  the  sheriff  under  a  second  writ  oifieri/acias^ 
the  iormer  fieri  facias,  which  was  first  delivered  to  the  sheriff, 
not  having  been  then  executed.  And  it  was  an  action  of  trover 
brought  by  the  plaintiff  in  the  last  delivered  ^/Xmyocios,  which 
was  so  first  executed,  against  the  sheriff,  and  the  plaintiff  in  the 
first  delivered ^eriyacww,  which  was  executed  by  the  sheriff,  and 
the  goods  sold  again,  after  the  goods  had  been  already  sold 
under  the  last  delivered  writ.  Lord  Holt,  in  delivering  the 
judgment  of  the  court  for  the  plaintiff  (according  to  the  report 
in  Comyns,  which  agrees  with  the  other  reports  of  the  same 
case),  ''  declared  their  reasons  to  be,  for  that  at  common  law,  if 
there  were  two  writs  of  fieri  facias,  the  one  bearing  teste  on  such 
a  day,  and  the  other  on  the  next  day,  and  the  last  writ  was  first 
executed,  such  execution  should  not  be  avoided,  and  the  party 
had  no  remedy  but  against  the  sheriff*;  for  the  sheriff  ought  to 
make  execution  at  his  peril,  and  the  sheriff  shall  be  excused  if 
there  was  no  default  in  him;  as  if  he,  who  took  the  first  writ 
out,  conceals  it  in  his  hand,  the  sheriff  may  rightfully  make 
execution  on  another  writ  which  bears  the  last  teste,  but  came 
first  to  his  hands,  and  it  has  been  held,  that  if  a  recognizance 
be  extended,  the  executor  ought  to  satisfy  that  before  a  judgment 
not  prosecuted,  and,  therefore,  in  the  present  case,  as  he  who 
brought  his  fieri  facias  to  the  sheriff  did  not  desire  that  it  might 
be  executed,  the  sheriff  might  rightly  execute  the  last  fieri  facias, 
and  such  execution  shall  not  be  avoided."  All  the  reports  of 
this  case  agree,  that  although,  in  general,  the  sheriff  was  bound 
to  execute  that  writ  fiirst,  that  was  first  delivered;  yet  that  if  he 
do  otherwise,  and  execute  the  last  delivered  first,  that  the  prop- 
erty of  the  goods  is  bound  by  the  sale,  and  the  party  can  not 
seize  them  by  virtue  of  his  execution  first  delivered,  but  may  have 
his  remedy  against  the  sheriff.  And  the  reason  given  in  Small- 
comb  V.  Cross,  Ld.  Baym.  252,  is,  "  For  sales  made  by  the  sheriff 
ought  not  to  be  defeated;  for  if  they  are,  no  man  will  buy  goods 
levied  upon  a  writ  of  execution."    Other  cases  to  the  same  effect 
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are  fco  be  found  in  10  Yin.  Abr.  369,  tit.  Execution,  A.,  and  also 
Bawlinaon  v.  Oriel,  Comb.  145,  where  it  is  said  by  Holt,  0.  J., 
and  Dolben,  J.:  ''  That  the  statute  of  frauds,  which  says,  that 
the  property  of  goods  taken  in  execution  shall  be  bound  only 
from  the  delivery  of  the  writ  to  the  sheriff,  and  not  from  the 
teste  thereof,  is  to  be  understood  only  in  respect  of  purchasers  of 
them."  And  in  Lowthal  t.  Tonkina,  2  Eq.  Cr.  Abr.  381,  Lord 
Hardwicke  construes  the  meaning  of  the  words,  *'  bound  from 
the  deliveiy  of  the  writ  to  the  sheriff,"  in  the  same  manner,  for 
he  says:  "The  meaning  of  the  words,  that  the  goods  shall  be 
bound  from  the  delivery  of  the  writ  to  the  sheriff,  is,  that  after 
the  writ  deliyered  and  the  defendant  makes  an  assignment  of 
them,  except  in  market  overt,  the  sheriff  may  take  them  in  exe- 
cution." And  in  a  former  part  of  the  same  "case,  Lord  Hard- 
wicke says,  ''  neither  before  this  statute  nor  since,  is  the  prop- 
erty of  the  goods  altered,  but  continues  in  the  defendant  till  the 
execution  executed."  We  consider  the  expressions  in  the  two 
statutes  to  be  substantially  the  same. 

The  English  statute  provides  that  the  goods  shall  only  be 
bound  from  the  delivery  of  the  execution  to  the  sheriff,  and  that 
no  execution  shall  be  a  lien  on  the  property,  but  from  the  time 
such  writ  shall  be  delivered  to  the  officer  in  the  proper  county 
to  be  executed.  The  construction  given  in  the  cases  cited, 
is  conceived  to  be  conclusive  upon  the  question.  If  the  receipt 
of  an  execution  by  the  sheriff  does  not  operate  so  to  divest  the 
title  as  to  defeat  a  sale  made  under  one  subsequently  received, 
a  fortiori  it  could  not  destroy  a  right  consummated  by  the  mere 
act  and  operation  of  the  law  itself.  We  think  it  clear,  therefore, 
that  the  mere  delivery  of  the  execution  to  the  sheriff,  did  not 
arrest  the  operation  of  the  statute,  but  that  it  continued  its 
course  until  the  actual  seizure.  This  being  the  case,  Dodd's 
title  became  fixed  and  perfect,  and  the  levy  and  sale,  after- 
wards, can  not  affect  his  legal  rights.  Under  this  construction 
of  the  statute  it  is  manifest  that  the  plaintiff  was  entitled  to  the 
benefit  of  the  second  instruction,  and  the  court,  having  refused 
to  give  it,  consequently  erred.  The  defendant's  first  instruction 
is  in  stiict  accordance  with  the  law,  and,  therefore,  was  properly 
given.  The  second  asked  for  him  may  be  said,  in  some  respect, 
to  be  correct,  but  it  is  believed,  from  its  peculiar  phraseology, 
to  be  well  calculated  to  mislead  the  jury  in  regard  to  the  law 
arising  upon  the  facts  of  this  case.  The  law  of  this  instruction 
is  sound  in  the  abstract,  but  in  order  to  meet  the  facts,  it  should 
further  have  stated  that  the  lien  created  by  the  delivery  of  the 
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execution  could  be  defeated  or  destroyed  by  the  running  of  the 
statute  of  limitations,  and  the  consummation  of  a  title  to  the 
flame  property  in  another,  after  the  deliyery  of  the  execution  and 
before  actual  seizure  by  the  sheriff.  This  instruction  was,  there- 
fore, improperly  given.  The  third  instruction  asked  by  the  de- 
fendant, should  not  have  been  given.  The  statute  does  not  avoid 
every  gift,  where  the  possession  does  not  accompany  it.  It  is 
only  in  cases  where  the  gift  is  not  founded  upon  a  consideration 
deemed  good  in  law,  that  it  shall  be  void  against  all  creditors  and 
purchases. 

The  third  error  assigned  is,  that  the  circuit  court  erred  in 
overruling  the  motion  for  a  new  trial.  In  order  to  test  the  cor- 
rectness of  the  decision  in  this  respect,  it  will  become  necessaiy 
to  review  the  evidence  adduced  upon  the  trial,  and  to  ascertain 
whether  the  verdict  is  warranted  by  it.  The  validity  of  the  gift 
to  the  plaintiff's  wife  has  been  impugned  solely  upon  the  ground 
of  fraud,  and  the  statute  of  frauds  is  relied  upon  to  defeat  it. 
The  second  section  of  the  statute,  Bev.  Stat.,  c.  65,  declares  that 
*'  every  conveyance  or  assignment,  in  writing  or  otherwise,  of  any 
estate  or  interest  in  lands,  or  in  goods  and  chattels,  or  things  in 
action,  or  of  any  rents  issuing  therefrom,  and  eveiy  charge  upon 
lands,  goods,  or  things  in  actions,  or  upon  the  rents  and  profits 
thereof,  and  eveiy  bond,  suit,  judgment,  decree,  o^  execution 
made  or  contrived,  with  the  intent  to  hinder,  delay,  or  defraud 
creditors  or  other  persons  of  their  lawful  actions,  damages,  for- 
feitures, debts,  or  demands,  as  against  creditors  and  purchasers, 
prior,  and  subsequent,  shall  be  void;"  and  the  fourth  section  of 
the  same  act,  also  declares  that  '*  every  gift  of  goods,  chattels, 
and  slaves,  and  all  other  conveyances  of  the  same,  not  on  con- 
sideration deemed  good  in  law,  shall  be  void  as  against  all  credit- 
ors and  purchasers,  and  all  such  gifts,  grants,  and  conveyances 
shall  be  void  even  against  the  grantors,  unless  possession  really 
and  bona  fide  accompany  such  gift  or  conveyance. "  The  first  ques- 
tion presented  here  is,  whether  the  facts  and  circumstances,  de- 
tailed in  evidence,  and  under  which  the  gift  was  made,  were  such 
as  to  constitute  ttBXLd.per  se,  or  even  to  raise  a  presumption  against 
the  fairness  of  the  transaction.  The  mere  fact  of  an  existing 
indebtedness  dpes  not  render  a  voluntary  conveyance  absolutely 
fraudulent,  or  void  in  law,  as  against  the  creditors  whose  debts 
were  previously  contracted,  if  there  was  no  intention  on  the  part 
of  the  grantor  to  delay  or  defraud  his  creditors.  In  the  case  of 
Van  Wyck  v.  Seward,  6  Paige,  67,  the  chancellor  said:  "I  pre- 
sume it  can  not  be  seriously  urged  that  where  a  parent  makes 
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an  advancement  to  his  child,  honestly  and  fairly  retaining  in 
his  own  hands,  at  the  same  time,  property  snfScient  to  pay  all 
his  debts,  such  child  will  be  bound  to  refund  the  advancement 
for  the  benefit  of  creditors  if  it  afterwards  happens  that  the 
parent,  either  by  misfortune  or  fraud,  does  not  actually  pay  all 
his  debts,  which  existed  at  the  time  of  the  advancement."  This 
doctrine  is  much  stronger  and  goes  to  a  much  greater  extent, 
than  would  be  requisite  to  sustain  the  gift  in  this  case.  It  does 
not  appear  from  the  testimony  to  what  extent  the  donor  was 
indebted  at  the  time,  or  that  in  truth  he  owed  anything;  but  it 
appears,  on  the  contrary,  that  he  was  unembarrassed  and  worth 
twenty  thousand  dollars. 

In  the  case  of  Salmon  v.  Bennett,  1  Conn.  625  [7  Am.  Dec.  237], 
Swift,  0.  J.,  gives  the  opinion  of  the  court  as  follows:  '*  Fraud- 
tdent  and  voluntary  conveyances  are  void  as  to  creditors;  but  in 
the  case  of  a  voluntary  conveyance,  a  distinction  is  made  between 
the  children  of  the  grantor,  and  strangers.  Mere  indebtedness 
at  the  time  will  not  in  all  cases  render  a  voluntary  conveyance 
void  as  to  creditors,  when  it  is  a  provision  for  a  child  in  con- 
sideration of  love  and  affection :  for  if  all  gifts,  by  way  of  settle- 
ment to  children  by  men  in  affluent  and  prosperous  circumstances 
were  to  be  rendered  void  upon  a  reverse  of  fortune,  it  would  in- 
volve children  in  the  ruin  of  their  parents,  and  in  many  cases 
might  produce  a  greater  evil  than  that  intended  to  be  remedied. 
Nor  will  all  such  conveyances  be  valid,  for  then  it  would  be  in  the 
power  of  parents  to  provide  for  their  children  at  the  expense  of 
their  creditors.  Nor  is  it  necessary  that  an  actual  or  express 
intent  to  defraud  creditors  shoidd  be  proved,  for  this  would  be 
impracticable  in  many  instances,  where  the  conveyance  ought 
not  to  be  established.  But  in  all  cases  where  such  intent  can 
be  shown,  the  conveyance  would  be  void,  whether  the  grantor  was 
indebted,  or  not.  In  order  to  enable  parents  to  make  a  suitable 
provision  for  their  children,  and  to  prevent  them  from  defrauding 
creditors,  these  principles  have  been  adopted,  which  appear  to 
be  f otmded  in  good  policy.  Where  there  is  no  actual  fraudulent 
intent,  and  a  voltmtary  conveyance  is  made  to  a  child  in  consid- 
eration of  love  and  affection,  if  the  grantor  is  in  prosperous 
circumstances,  unembarrassed,  and  not  considerably  indebted, 
\nd  the  gift  is  a  reasonable  provision  for  the  child,  according 
to  his  state  and  condition  in  life,  comprehending  but  a  small 
portion  of  his  estate,  leaving  ample  funds  unincumbered  for  the 
payment  of  the  grantor 's  debts,  then  such  conveyance  will  be 
TaHd  against  debts  existing  at  the  time.     But  though  there  be 
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no  fraudulent  intent^  yet  if  the  grantor  was  considerably  indebted 
and  embarrassed  at  the  time,  and  on  the  eve  of  a  bankruptcy,  or 
if  the  nature  of  the  gift  be  unreasonable,  considering  the  con- 
dition in  life  of  the  grantor,  disproportioned  to  his  property, 
and  leaving  a  scanty  provision  for  the  payment  of  his  debts, 
then  such  conveyance  will  be  void  as  to  creditors." 

w 

Now  if  we  apply  these  principles  to  the  facts  in  the  case  under 
consideration,  we  can  not  but  see  that  those  facts  afEbrd  no 
ground  for  presumption  of  fraud  in  John  Humphries,  the  donor, 
at  the  time  he  made  the  gift  to  his  daughter,  Eliza.  For  at  that 
time  Humphries  was  in  prosperous  circumstances,  he  then  paid 
taxes  on  thirty-five  negroes,  and  was  worth  twenty  thousand 
dollars,  independent  of  his  debts.  This  gift  to  his  daughter 
was  a  negro  child,  whose  value  could  not  have  exceeded  one  or 
two  hundred  dollars.  The  gift  was,  therefore,  not  unreasonable, 
and  affords  no  presumption  that  it  was  made  to  injure  or  defraud 
creditors.  If  the  gift  to  the  daughter  was  not  fraudulent  in  the 
beginning,  it  could  not  become  so  by  subsequent  events.  We 
consider  this  sufficient  for  this  branch  of  the  case,  and  will,  there- 
fore, discontinue  the  discussion  upon  it.  It  is  also  objected  as 
a  circumstance  against  the  validity  of  this  gift  that  the  donee 
did  not  take  immediate  possession  of  the  property.  The  proof 
is,  that  the  gift  was  made  some  twenty  years  before  the  trial  in 
the  circuit  court;  that  the  donee  was  then  an  infant;  that  she 
then  lived  with  her  father,  and  continued  to  live  with  him  until 
her  marriage,  which  took  place  on  the  thirteenth  of  Februaiy, 
A.  D.  1840.  Where  there  are  many  persons  living  together,  consti- 
tuting one  family,  and  there  are  slaves  in  the  service  of  the  fam- 
ily, subject  to  the  occasional  order  of  each,  the  possession  in 
law  is  considered  and  regarded  as  in  those  of  the  family,  who 
have  right  to  the  property,  and  if  in  such  case  an  infant  be  the 
real  owner  and  have  right  to  the  slaves,  the  infant  will  be  re- 
garded as  in  the  possession,  although  the  father  controls  and 
causes  them  to  work  as  he  pleases;  and  where  many  persons 
are  in  the  enjoyment  of  property,  be  these  adults  or  infants,  in 
part,  those  who  trust  upon  the  faith  of  the  property  are  bound 
to  discriminate  and  ascertain  at  their  peril,  who  has  title  among 
those  using  it.  Where  the  gift  is  made  to  an  infant,  and  the 
father  takes  possession,  he  holds  as  natural  guardian,  and  the 
possession  is  the  infant's,  and  such  a  case  is  not  within  the  stat- 
ute of  frauds,  so  as  to  subject  the  property  to  the  creditors  of 
the  father.  This  doctrine  is  well  settled  by  the  authorities.  If 
the  possession  of  the  father,  of  property  given  to  his  child  by  a 
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etranger,  is  the  possession  of  the  child,  it  is  equally  so,  where 
the  gift  is  directly  made  by  the  father  himself.  There  can  be 
no  difference  in  principle.  So  that,  upon  the  supposition  that 
this  was  a  gift  without  a  consideration  deemed  good  in  law,  and 
actual  possession  were  absolutely  necessary,  the  fact  of  the  pos- 
session of  the  slave  is  ftilly  established  by  the  testimony  in  the 
case.  We  have  looked  carefully  through  the  entire  evidence 
adduced  upon  the  trial,  and  if  any  of  the  badges  of  fraud  recog- 
nized by  the  law,  are  brought  to  light,  it  must  be  confessed  that 
we  have  not  been  able  to  detect  them.  All  the  circumstances 
surrounding  the  parties  at  the  time  of  the  gift  tend  most  strongly 
to  rebut  any  presumption  of  fraud,  and  nothing  is  discernible 
in  subsequent  events  to  give  rise  to  it.  We  conceive  that  the 
title  of  the  plaintiff,  by  virtue  of  the  gift  to  his  wife,  is,  there- 
fore, full  and  complete.  But  this  is  not  the  only  ground  upon 
which  he  is  entitled  to  recover;  for  his  title,  as  has  been  shown 
in  a  previous  part  of  this  opinion,  arising  from  his  own  posses- 
sion since  his  marriage,  is  equally  clear  and  indisputable. 

But  it  has  been  contended  that  fraud  is  a  question  of  fact, 
and  that  it  falls  peculiarly  within  the  province  of  the  jury.  To 
this,  we  answer  that  it  is  a  misled  question  of  law  and  of  fact  to 
be  submitted  to  the  jury :  yet  like  all  other  questions  of  fact,  it  can 
only  be  established  by  competent  proof.  Whenever  a  jury  shall 
find  fraud,  and  that  without  such  evidence  as  shall  be  sufficient 
to  establish  it,  or  without  any  evidence  whatever  indicating  it, 
we  consider  it  not  only  within  the  province,  but  even  the  im- 
perative duty  of  this  court,  to  set  it  aside.  We  do  not  conceive 
that  we  are  called  upon  to  set  aside  the  verdict  in  this  case  for  a 
mere  preponderance  of  testimony,  but  for  the  fact  that  it  is  so 
manifestly  against  the  evidence  as,  at  first  blush,  to  shock  oar 
sense  of  justice  and  right.  But  it  is  contended  by  the  defend- 
ant, that,  although  the  merits  of  the  case  should  be  in  favor  of 
the  plaintiff,  yet  he  can  not  recover,  as  the  facts  are  not  such  as 
to  enable  him  to  support  the  form  of  action  which  he  has  adopted. 
It  has  been  held  in  Pennsylvania,  that,  although  replevin  was 
prohibited  by  a  statute  of  the  legislature  to  bo  brought  against 
a  sheriff,  who  has  taken  goods  in  execution,  yet,  that  after  the 
f9ale,  a  person  claiming  property  in  the  goods  might  maintain 
this  action  against  the  sheriff's  vendee:  Shearick  v.  Huber^  6 
Binn.  2.  It  was  also  held  in  New  York,  that,  although  the  de- 
fendant in  the  execution  could  not  himself  maintain  replevin, 
yet,  that  the  action  might  be  brought  by  a  third  person  against 
the  sheriff;  for  if  an  officer  having  an  execution  against  A. ,  under^ 
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took  to  execute  it  upon  goods  in  the  possession  of  B. ,  he  assumes 
upon  himself  the  responsibility  of  showing  that  such  goods  were 
the  property  of  A.,  and  if  he  fail  to  do  this,  he  is  a  trespasser 
by  taking  them:  Thompson  y.  Button,  14  Johns.  84.  We  are 
clear,  therefore,  from  a  full  and  patient  investigation  of  the 
whole  case,  that  the  circuit  court  erred  in  oTerruling  the  plaint- 
iff's motion  fo^  new  trial. 
Judgment  reversed. 

VOLUNTART    CONVEYANCE,    WHEN  VoiD  AS  TO  EziSTINa  CbEDITOBS:    See 

Heade  v.  Livingston,  8  Am.  Dec.  520;  IliUckineon  v.  KeUjf,  39  Id.  250.    See 
this  sabject  discussed  at  length  in  the  note  to  Jenkins  v.  OlemeiU,  14  Id.  703. 

Fraud  is  a  QuEsnoN  of  Law  when  the  Facts  are  AscxRTAnnu):  Pet- 
H^one  9.  Stevens,  38  Am.  Dec.  57,  and  note. 


Hots  v.  Tuttle. 

[8  ABXAimAB,  124.] 

Written  Agreement  to  Pat  a  Sum  of  Monet,  on  or  before  a  day  certain, 
with  a  provision  that  it  may  be  paid  in  Arkansas  currency,  is  not  dis- 
charged by  a  tender  of  the  amount  due  thereon,  in  Arkansas  currency, 
after  maturity. 

SuRETT  ON  A  CosT  BoND  MAT  BE  A  WITNESS  for  a  party  to  the  suit,  upon 
the  filing  of  a  new  and  sufficient  bond. 

Ir  No  Place  for  the  Patment  of  Monet  is  Specified,  the  party  who  la 
to  make  the  payment,  must  seek  the  other  party,  if  within  the  state. 

AssuMPSTT,  on  a  written  instrument  for  the  payment  of  forty 
dollars  on  or  before  July  1,  1843.  The  instrument  contained  a 
provision  that  payment  might  be  made  in  Arkansas  cunenqy. 
The  further  facts  appear  in  the  opinion. 

Z).  Walker,^  for  the  appellant. 

E.  H.  English,  for  the  appellee. 

By  Court,  Johnson,  G.  J.  This  case  was  brought  into  thii 
court  by  appeal  to  reverse  the  decision  of  the  court  below,  over- 
ruling the  motion  for  a  new  trial.  The  bill  of  exceptions 
exhibits  several  points  for  our  adjudication,  each  of  which  will 
be  disposed  of,  in  the  order  there  presented.  The  question  first 
to  be  determined  is,  whether  a  tender  in  the  currency  of  Arkan- 
sas at  any  time  after  the  obligation  fell  due,  could  operate  to 
protect  the  defendant  from  its  payment  in  the  constitutional 
currency  of  the  cotmtry.  The  instrument  upon  its  face,  is  in 
the  alternative,  and  there  can  be  no  doubt  but  that  it  could 
have  been  discharged  in  the  currency  of  Arkansas,  in  case  the 
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maker,  bj  his  own  laches,  did  not  depriye  himself  of  that  right. 
The  legal  interpretation  of  the  contract  is,  that  it  may  be  dis- 
charged, on  or  before  the  day  of  its  maturity,  in  Arkansas  cur- 
rency; but  if  not  so  discharged  then  to  become  a  specie  debt.  It  is 
not  pretended  that  any  attempt  was  made  to  make  payment  until 
after  the  bond  had  reached  maturity;  but  in  order  to  excuse  the 
omission  an  effort  is  made  to  show  that  the  agent  of  the  plaint- 
iff concealed  and  kept  it  out  of  the  way,  so  as  to  prevent  its 
payment,  and  thereby  to  convert  it  into  a  specie  debt.  How  this 
really  was  in  point  of  fact,  is  wholly  immaterial,  as  it  can  have 
no  influence  upon  the  question  involved.  It  is  by  no  means 
essential  that  the  debtor  should  be  actually  presented  with  the 
paper  constituting  the  evidence  of  the  contract  between  the 
parties,  in  order  to  enable  him  to  make  a  complete  legal  tender. 
He  is  authorized  to  make  the  tender,  on  the  last  business  hour 
of  the  day,  upon  which  the  debt  falls  due,  and  if  he  avails  him- 
self of  his  legal  rights,  he  can  not  be  deprived  of  their  benefit^ 
by  the  neglect  or  refusal  of  the  creditor  to  receive  the  thing 
contracted  for,  and  to  deliver  up  the  evidence  of  the  debt. 

The  next  step  taken  by  the  plaintiff,  in  the  progress  of  the 
trial,  was  to  prove  that  their  agent,  before  and  at  the  time  the 
debt  became  due,  resided  in  the  vicinity  of  the  defendant.  This 
testimony  was  resisted  upon  the  ground  that  the  witness  was 
a  security  in  the  bond  for  the  costs  of  the  suit.  The  objection 
was  sustained  by  the  court,  and  the  reason  assigned  is,  that  the 
bond  for  costs,  being  a  prerequisite  to  the  commencement  of 
the  suit,  it  could  not  be  canceled  and  another  substituted  in  lieu 
of  it.  It  appears  affirmatively  by  the  record  that  the  plaintiff 
tendered  good  and  sufficient  security,  and  offered  to  execute  a 
new  bond,  conditioned  for  the  payment  of  all  costs  that  had  or 
might  accrue.  The  opinion  of  the  court  delivered  in  the  case  of 
MoLain's  Adm'x  v.  OhurchiU  dal.,5  Ark.  240,  is  directly  in  point, 
and  conclusive  against  (he  decision  of  the  circuit  court  in  this 


After  the  testimony  was  closed,  the  court  was  called  upon  for 
sundry  instructions.  The  plaintiff  first  moved  the  court  to  in- 
struct the  juiy  that  it  was  the  duty  of  Tuttle,  the  defendant,  to 
seek  the  plaintiffs,  or  their  agent,  if  resident  in  the  county  where 
the  debt  was  contracted,  and  to  tender  the  Arkansas  currency, 
or  seek  so  to  do,  on  the  day  the  writing  fell  due,  and  that  if  he 
failed  to  do  so,  the  juiy  should  And  for  the  plaintiffs.  This  the 
court  refused,  but  proceeded  to  instruct  as  follows,  to  wit:  '*  That 
if  a  note  be  made  payable  in  Arkansas  currency,  or  money  in  the 
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alteiuatiTe,  on  or  before  a  particular  day,  the  maker  of  the  note 
is  bound  to  pay,  or  tender  the  Arkansas  currency,  on  or  before 
the  day  the  note  fell  due;  and  that  if  he  failed  to  do  so,  his 
election  is  gone,  and  the  maker  of  the  note  is  bound  to  pay  the 
money:  And  that  if  the  jury  believe  that  the  Arkansas  currency 
was  not  tendered  until  three  days  after  the  writing  obligatory  be- 
came due  they  must  find  for  the  plaintiffs."  The  court  ruled  cor- 
rectly in  refusing  to  instruct  the  jury  in  the  terms  indicated,  aa 
they  would  have  been  fully  warranted  in  supposing  that  in  case 
the  creditors  resided  beyond  the  limits  of  the  county  where  the 
contract  was  made  that  there  would  be  no  necessity  of  using  any 
exertion  whatever  to  make  the  tender.  The  instruction  given 
by  the  court  was  a  substantial  compliance  with  the  law,  and, 
therefore,  correct.  It  is  laid  down  in  the  case  of  Smith  v.  Sviiih, 
2  Hill  (N.  Y.),  851,  that  '*  in  general,  if  no  place  for  the  payment 
of  money  be  specified  in  a  contract,  the  party  who  is  to  make 
the  payment,  must  seek  the  other  party,  if  within  the  state;  and 
a  tender  at  the  residence  of  the  latter  during  his  absence  will 
not  avail."  The  court  also  gave  other  instructions  without  the 
request  of  either  party;  some  of  which  have  already  been  virtu- 
ally passed  upon,  and  the  rest  are  mere  abstract  propositions  as 
having  no  evidence  upon  which  they  can  be  based.  The  defend- 
ant having  wholly  failed  to  tender  the  amount  of  the  obligation, 
at  any  time  during  the  day  that  it  fell  due,  in  Arkansas  currency, 
or  to  show  any  legal  excuse  for  his  failure  to  do  so,  the  debt 
became  payable  from  that  time  alone  in  constitutional  currency. 
It  is  not  pretended  that  any  attempt  was  made  to  discharge  it 
in  specie  subsequent  to  its  becoming  a  specie  debt;  it  is,  there- 
iore,  clear  that  no  facts  were  adduced  before  the  court,  which 
would  relieve  the  defendant  from  the  costs  of  the  suit.  The 
circuit  court,  therefore,  clearly  erred  in  refusing  a  new  trial. 
Judgment  reversed. 


COSTAB  V.   DaVIES. 

[8  ABXAN8A8,  213.] 

Fkouissobt  Note  Given  and  Received  for  aud  iu  diBcIiarge  of  tax  open 
account,  is  a  bar  to  an  action  upon  the  open  account,  although  the  note 
be  not  paid. 

Mattbr  of  Defense,  Which  Arose  atteb  the  Commencement  of  the  ao* 
tion,  is  admissible  under  the  general  issue,  for  the  purpose  of  mitigating 
the  damages,  and  not  as  a  bar  to  the  whole  action.  To  have  such  effeol 
it  must  be  pleaded  pupt  darrein  continuance. 

f)lLIVERT  OF  THE  PROPERTY  SOLD  IS  NOT  NeCESSART   to  paSS  the  title,   tm 

between  the  parties  to  the  sale,  if  the  purchase  price  has  been  paid. 
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Assumpsit  on  an  open  account.  After  the  commencement  of 
the  action  one  of  the  plaintiffs  and  one  of  the  defendants  com- 
promised the  same,  upon  the  defendant  giving  his  promissory 
note.  Judgment  was  given  for  the  plaintiffs.  The  further  facts 
appear  in  the  opinion. 

Yell,  for  the  appellants. 

Pike  and  Baldwin^  for  the  defendants. 

By  Court,  Johnson,  O.  J.  It  is  contended  by  the  appellants, 
that  the  note  executed  by  them  in  favor  of  the  appellees,  operated 
as  an  extinguishment  of  the  cause  of  action  upon  which  this  suit 
was  founded :  and  that,  therefore,  they  were  entitled  to  a  judg- 
ment in  the  court  below.  An  action  can  not  be  maintained  on 
an  original  contract  for  goods  sold  and  delivered  by  one  who 
has  received  a  note  as  conditional  payment,  and  has  passed 
away  the  note:  Marria  v.  Johriston,  3  Cranch.  318.  A  promissory 
note  given  and  received  for  and  in  discharge  of  an  open  account, 
is  a  bar  to  an  action  upon  the  open  account,  although  the  note 
be  not  paid.  A  note  without  a  special  contract,  will  not  of  it- 
self discharge  the  original  cause  of  action.  But  by  express 
agreement,  even  the  note  of  a  third  person  may  be  received  in 
payment:  Sheehyv,  MandevUle,  6  Id.  253.  In  general,  a  higher 
security  taken  from  the  debtor  himself,  extinguishes  the  original 
contract.  This  proceeds  upon  a  presumption  of  law,  that  it  is 
taken  in  satisfaction  of  the  original  debt;  for  if  it  appear  other- 
wise upon  the  face  of  the  security,  it  will  not  operate  as  an  ex- 
tinguishment. It  is  a  mere  question  of  intention:  The  United 
States  V.  Lyman,  1  Mason,  482.  It  was  admitted  by  the  witness 
of  the  appellees,  that  the  note  was  executed  upon  a  settlement  of 
the  accounts  between  the  parties,  and  that  it  was  to  be  considered 
as  a  satisfaction  of  the  original  debt,  in  case  it  should  be  paid 
with  a  certain  slave  or  otherwise;  but  that  not  until  then  was 
the  suit  to  be  dismissed. 

The  only  point  then  to  be  determined  is,  whether  the  contin- 
gency has  happened  upon  which  the  note  was  to  operate  as  an 
extinguishment  of  the  original  debt.  Thomas  N.  Byers,  the 
witness  of  the  appellees,  and  the  only  one  who  testified  in  the 
case,  states,  in  substance,  that  about  the  thirty-first  of  December, 
1845,  he,  as  the  agent  of  the  appellees,  called  on  the  appellants 
to  settle  said  claim,  and  that  he,  as  such  agent,  settled  the  same 
at  the  sum  of  five  hundred  and  fifty-eight  dollars  and  ninety-two 
cents  with  interest  at  the  rate  of  six  per  cent,  from  the  eighteenth 
of  March,  1845,  and  that  he  then  took  from  them  their  note  for 
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that  amount,  with  a  Terbal  understanding  that  in  case  it  should 
be  settled  by  the  sale  of  a  certain  negro  or  otherwise,  that  then, 
and  not  until  then,  should  it  operate  as  an  extinguishment  of 
the  original  debt,  and  that,  in  that  event,  the  suit  should  be 
dismissed.  He  further  testified,  that  on  the  thirteenth  of  Feb- 
ruary, 1846,  he  called  on  the  appellants,  and  it  was  agreed  that 
he  should  have  a  certain  slave  at  the  sum  of  seven  hundred 
and  Mty  dollars,  and  that  he  gave  i]\  payment  therefor,  the 
Davies  &  Gaines  claim,  and  a  claim  against  Costar,  individually, 
in  favor  of  Stephen  Stewart,  for  about  two  hundred  and  foriy 
dollars;  that  Costar  called  the  boy  into  the  bar-room  of  his 
hotel;  that  he  looked  at  him,  and  that  the  boy  then  retired;  that 
after  some  consultation  he  agreed  to  give  the  seven  hundred  and 
fifty  dollars,  and  a  bill  of  sale  or  memorandum  of  the  sale  was 
made,  signed,  and  sealed,  as  he  believed,  by  Harvick,  one  of 
the  appellants,  for  the  slave,  and  handed  to  him;  tl^t  he  handed 
to  Costar  their  note,  which  they  had  executed  to  the  appellees, 
and  also  the  note  or  claim  duo  to  Stewart,  and  that  upon  a  settle- 
ment, there  was  a  balance  due  from  the  appellants  of  about 
eighty  dollars,  for  which  Costar  gave  his  note,  signed  by  the 
firm's  name,  and  made  payable  to  Byers  and  Chapman.  This 
testimony  being  confined  exclusively  to  a  matter  that  arose 
after  the  commencement  of  the  suit,  was  admissible  alone  under 
the  general  issue,  for  the  purpose  of  mitigating  the  damages, 
and  could  not  possibly  operate  as  a  bar  to  the  whole  action. 

The  appellees,  in  answer  to  the  argument  that  the  execution 
of  the  note  operated  as  an  extinguishment  of  the  original  debt, 
insist  that  it  was  only  so  to  be  regarded  in  the  event  that  it  was 
paid  by  the  sale  of  a  negro  or  otherwise;  and  that  the  negro 
oontracted  for  never  was  delivered,  so  as  to  constitute  a  sale, 
and  that  the  note  had  not  been  paid  in  any  manner  whatever. 
This  position  is  supposed  to  have  been  based  upon  the  stat- 
utes of  frauds;  and  that  it  was  conceived  that,  in  order  to  effect 
a  sale  of  personal  property,  under  that  act,  so  as  to  pas's  the  title 
and  vest  it  in  the  vendee,  it  was  absolutely  essential  that  an  ac- 
tual delivery  should  have  been  made.  If  an  actual  delivery  was 
not  necessary  in  this  case,  to  pass  the  title,  then  it  is  clear, 
that  the  condition  upon  which  the  note  was  to  become  a  satis- 
faction, had  been  performed;  and  that  in  case  it  had  been  prop- 
erly pleaded,  would  have  been  a  complete  bar  to  the  action  based 
vpon  the  original  contract.  If  the  argument  urged,  why  it 
could  not  operate  as  a  satisfaction  and  extinguishment  of  the 
original  debt,  was  drawn  from  the  statute  of  frauds,  it  is  per- 
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fectly  manifest  that  it  was  not  legitimate,  as  the  case  can  not  bj 
possibility  come  within  the  operation  of  that  act.  Where  the 
purchase  money  is  paid  at  the  time  of  the  sale  of  personal  prop- 
erty, there  certainly  can  be  no  necessity  for  an  actual  deliyery. 
This  is  one  of  the  very  cases  excepted  by  the  statute.  The  in« 
stant  that  Byers,  as  the  agent  of  the  appellees,  purchased  the 
slave  and  paid  the  price  agreed  upon,  the  title  passed  out  of  the 
appellants,  and  vested  in  the  appellees;  nor  did  it  lie  in  the 
mouth  of  either,  from  that  time,  to  deny  that  the  sale  had  been 
fully  and  completely  consummated.  If  the  appellees  had  com- 
menced their  suit  for  the  property  thus  conveyed,  it  most  un- 
questionably would  have  been  no  answer  to  the  declaration,  that 
it  had  not  actually  been  delivered;  and  it  is  equally  clear  that 
such  a  plea  could  not  avail  them  in  an  action  to  recover  back 
the  purchase  money.  It  is  clear,  therefore,  that  had  this  mat- 
ter been  pleaded  puis  darrein  contirmance,  it  would  have  consti- 
tuted a  full  and  effectual  bar  to  the  entire  suit;  but  as  it  was 
offered  under  the  general  issue,  it  could  only  mitigate  the  dam- 
ages. It  is  clear,  therefore,  that  the  circuit  court  erred  in  ren- 
dering judgment  against  the  appellants  for  the  full  amount 
claimed,  and  that  under  the  state  of  case,  as  presented  by  the 
record,  it  should  have  been  alone  for  nominal  damages  and  costs. 
The  cause  is,  therefore,  reversed,  and  remanded  with  instructions 
to  proceed  according  to  law,  and  not  inconsistent  with  this 
opinion. 

Pboiossobt  Notb  Given  tob  a  Pkevious  Indebtbdnbss,  whenadischargo 
thereof:  See  the  prior  cases  in  this  series  cited  in  note  to  WcUfy,  .^Inib^  44  Am. 
Deo.  141. 

Matfebs  or  DErsKSB  Akisino  aitxr  Commevoxicbnt  or  Suit,  must  be 
pleaded  puis  darrein  eoiUinuanoef  in  order  to  bar  the  action:  See  the  prior 
esses  in  this  series  cited  in  the  note  to  Bcjfd  v.  FTeeit,  43  Am.  Deo.  750,  whevt 
the  limitations  on  this  rale  are  noted. 
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IS  SiTfyioxKNTLT  DELIVERED,  WHERE  It  IS  HANDED  to  a  third  peTBoa 
for  the  benefit  of  the  granteei  with  a  request  that  it  be  recorded,  which 
waa  accordingly  done,  although  the  grantee  had  not  previously  author- 
iied  such  third  person  to  receive  it,  nor  subsequently  expressly  assented 
to  it. 
Obahtes's  Assent  to  a  Deed  is  Presumed  when  the  deed  is  beneficial  to 
him,  although  his  dissent  may  be  shown,  and  the  deed  thereby  rendered 
ineffectual. 

FmOB  MORTOAOES,  TO  BE  VaLID  AGAINST  CREDITORS  AND  PURCHASERS,  mUSt 

give  reasonable  notice  of  the  incumbrances  created  by  them,  and  the 
nature  of  the  debt  or  liability  secured  thereby. 

Nature  Ain>  Amount  of  Indebtedness  is  Sufficiently  Described  in  a 
mortgage  which  states  that  it  consists  of  "book  accounts,  and  several 
notes,  the  exact  date  and  amount  of  which  are  not  recollected,  but 
amounting  in  the  whole  to  the  sum  of  fifteen  hundred  dollars,  or  there- 
abouts." 

MoBTOAGE  Given  to  Secure  a  Promissory  Note,  barred  by  the  statute  oi 
limitations,  amounts  to  a  waiver  of  the  benefit  of  such  statute. 

Payee  of  a  Promissory  Note,  after  it  has  been  negotiated,  who  takes  it  up, 
may  recover  on  it,  in  the  same  manner  as  if  it  had  never  been  negotiated. 

Bill  to  foreclose  'a  mortgage,  given  bj  Swift  to  the  plaintiff 
to  secnre  an  existing  imdebtedness.  The  mortgage  in  question 
was  executed  by  Swift,  and  delivered  by  him  to  a  third  person, 
with  instructions  to  record  it  for  the  plaintiff's  benefit,  which 
was  done  on  February  12,  1845.  Some  time  afterwards  the 
mortgage  was  accepted  by  the  plaintiff.  The  defendant  How- 
lett  attached  the  lands  secured  by  the  mortgage,  on  a  claim 
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against  Swift»  on  Febroaxy  IS,  1845.    The  furfher  fiicts  appear 

in  the  opinion. 

Hungerford  and  BuUcdey,  for  the  plaintiff. 

Toucey  and  Ooodman^  for  the  defendant. 

Stobbs,  J.  It  is  in  the  first  place,  contended  by  Hewlett,  the 
only  defendant  who  appears  in  this  case,  that  there  was  no  de- 
livery of  the  deed  in  question  to  the  plaintiff  by  Swift,  previous 
to  the  attachment  by  Howlett  of  the  land  embraced  in  it.  It  is 
essential  to  the  validity  of  a  deed  that  it  should  be  delivered  by 
the  grantor,  and  accepted  by  the  grantee.  A  deed  takes  effect 
only  from  its  delivery;  and  there  can  be  no  delivery  without  ac- 
ceptance, either  express  or  implied.  They  are  necessary,  simul- 
taneous, and  correlative  acts:  Jackson  ex  dem.  Ten  Eyck  et  Ux, 
v.  Richards,  6  Cow.  617.  As  there  can  be  no  delivery  without 
acceptance,  a  deed  can  not  be  delivered  where  there  is  no  person 
to  receive  it:  Jackson  ex  dem.  Fames  v.  Phipps,  12  Johns.  421. 
And  it  must  be  delivered  as  the  deed  of  the  grantor,  and  not  to  any 
other  intent.  "A  delivery  of  the  deed  is  either  actual — i.  e. ,  by 
doing  something  and  saying  nothing— or  else  verbal — i.  e. ,  by 
saying  something  and  doing  nothing;  or  it  may  be  by  both. 
And  either  of  these  may  make  a  good  delivery  and  a  perfect 
deed.  But  by  one  or  both  of  these  means  it  must  be  made;  for 
otherwise,  albeit  it  be  never  so  well  sealed  and  written,  yet  is 
the  deed  of  no  force.  And  though  the  party  take  it  to  himself,  or 
happen  to  get  it  into  his  hands,  yet  it  will  do  him  no  good,  nor 
liim  that  made  it  any  hurt,  until  it  be  delivered :"  1  Shep.  Touch. 
61;  Stanton  v.  Chamberlain,  Ow.  95;  GrendU  v.  Baker,  Yelv.  T; 
Chamberlain  v.  Staunton,  1  Leon.  140.  Therefore,  a  delivery  of 
a  deed,  where  actual  and  not  verbal,  does  not  consist  of  the  mere 
act  of  handing  or  transmitting  it  either  to  the  grantee  or  another 
person,  but  of  that  act  and  of  the  intention  with  which  it  is  done; 
although  the  possession  of  it  by  the  grantee  may  be  evidence  of 
the  intent  with  which  he  received  it  It  must  be  delivered  to 
^'he  use  of  the  grantee.  In  this  case,  the  court  finds  that  before 
said  attachment.  Swift  executed  the  deed  and  delivered  it  to  a 
third  person  for  the  benefit  of  the  plaintiff,  and  requested  him 
to  cause  it  to  be  recorded  and  hamled  to  tbe  plaintifi',  which 
was  accordingly  done;  although  it  does  not  appear  that  it  was 
received  by  the  plaintiff  before  the  attachment  by  Howlett.  It 
was,  therefore,  an  absolute  delivery  by  the  grantor  of  the  instru- 
ment as  his  deed  to  a  third  person  for  the  use  of  the  grantee. 
These  circumstances,  according  to  all  the  authorities  on  this 
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eabject,  constitated  a  good  delivery  of  the  deed  to  the  plaintiff, 
and  immediately  vested  in  him  a  title  to  the  land  conveyed  by 
it.  They  all  agree,  that  neither  the  presence  of  the  grantee, 
nor  his  previous  authority  to  a  third  person  to  receive  it  on  his 
behalf,  nor  his  subsequent  express  assent  to  it,  is  necessary  to 
make  the  delivery  of  a  deed  valid.  Where  there  is  no  such 
previous  authoriiy  to  receive  it,  his  assent  is  presumed  where 
the  deed  is  beneficial  to  him,  although  his  dissent  may  be  shown, 
and  the  deed  thereby  rendered  ineffectual :  Camp  v.  Camp,  5  Conn. 
291  [13  Am.  Dec  60] ;  Jackson  ex  dem.  PirUard  v.  Bodle,  20  Johns. 
184;  Hahey  v.  Whitney,  4  Mason,  206.  But  here  his  express 
assent  is  shown  by  his  subsequent  reception  and  acceptance  of 
it.  If  the  deed  had  been  delivered  as  an  escrow,  a  different 
question  would  be  presented;  but  here  the  delivery  was  absolute 
and  unconditional. 

It  is  said  in  the  Touchstone,  vol.  1,  pp.  57,  58,  that ''  a  deliv- 
ery of  a  deed  may  be  made  to  the  party  himself  to  whom  it  ia 
made,  or  to  any  other,  by  sufficient  authority  from  him;  or  it 
may  be  delivered  to  any  stranger  for  and  in  the  behalf,  and  to 
the  use  of  him  to  whom  it  is  made,  without  authority;  but  if  it 
be  delivered  to  a  stranger,  without  any  such  declaration,  inten- 
tion, or  intimation  (that  is,  of  the  use),  unless  it  be  in  case  where 
it  is  delivered  as  an  escrow,  it  seems  this  is  not  a  sufficient  deliv- 
ery." In  the  present  case,  there  is  not  only  no  ground  to  claim 
it  was  delivered  as  an  escrow,  but  it  is  found  to  have  been  ab- 
solutely delivered,  and  for  the  benefit  of  the  grantee.  We  find 
no  case  on  the  subject  where  the  same  doctrine  is  not  appro- 
bated; and  it  is  expressly  sanctioned  in  many,  among  which  are 
Belden  v.  Carter,  lJ>2Ly,  66  [4  Am.  Dec.  185];  Wheelright  v. 
Wheelright,  2  Mass.  447  [3  Am.  Dec.  66].  The  fact  that  no 
time  was  limited  in  the  present  case  for  the  delivery  of  the  deed 
to  the  plaintiff,  makes  it  stronger  than  those  which  have  been 
cited,  in  which  it  was  to  be  delivered  over  on  a  future  event, 
viz.,  the  death  of  the  grantor;  and  where,  notwithstanding  that 
circumstance,  it  was  held,  that  it  became  the  deed  of  the  grantor 
presently:  Hatch  v.  Hatch,  9 Mass.  807  [6  Am.  Dec.  67];  Euggla 
V.  Lawson,  13  Johns.  285  [7  Am.  Dec.  375];  Church  v.  Oilman, 
16  Wend.  656  [30  Am.  Dec.  82];  Buffxim  v.  Green,  5  N.  H.  71 
[20  Am.  Dec.  562];  Jackson  ex  dem.  Eames  v.  Phipps,  12  Johns. 
418;  Doe  ex  dem,  OamonsT,  Knight,  5  Bam.  &  Cress.  671;  S.  0., 
11  Eng.  Oom.  L.  632;  EoOon  v.  Scott,  6  Sim.  31.  In  the  cases 
cited  by  the  defendant  on  this  point,  either  the  writing  was  an 
escrow,  and  delivered  over  before  the  event  happened  on  which 
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it  was  to  take  effect:  Sparrow  v.  Smith,  6  Oonn.  118;  or  there 
was  no  delivery  in  fact  of  the  writing,  as  the  deed  of  the  grantor^ 
either  to  the  grantee  or  to  any  other  person  for  his  use;  and  on 
these  grounds  thej  were  held  to  be  inoperative:  Jackson  ex  detn* 
Eames  v.  Phipps,  12  Johns.  418;  Mdynard  v.  Maynard,  10  Mass. 
456  [6  Am.  Dec.  146];  El^ie  v.  Metcalfe,  1  Denio,  823;  DurUon  v. 
Perry,  6  Yt.  382.  These  cases  are,  therefore,  inapplicable  to 
the  present. 

It  is  claimed,  in  the  next  place,  that  the  debts  intended  to  be 
secured  by  the  mortgage  in  question,  are  not  described  in  it  with 
sufficient  certainty  to  render  it  inoperative  against  Hewlett,  who 
is  a  subsequent  incumbrancer.  The  condition  of  the  deed  is, 
that  Swift ''  shall  well  and  truly  pay  to  the  said  (the  plaintiff) 
on  demand,  with  interest,  the  sum  of  one  thousand  five  hundred 
dollars,  in  which  somi  (the  said  Swift)  is  indebted  to  said  (the 
plaintiff)  on  book,  and  by  several  notes,  the  exact  date  and 
amount  of  which  are  not  recollected,  but  amounting  in  the  whole, 
together  with  the  debt  on  book,  to  the  simi  of  one  thousand  five 
hundred  dollars,  or  thereabouts."  The  bill,  after  setting  forth 
the  mortgage,  and  describing  particularly  the  items  of  indebted- 
ness by  book  and  notes,  which  the  mortgage  was.  intended  to 
secure,  alleges  that  when  said  mortgage  was  given,  neither  of 
said  notes  nor  said  book  account  was  present;  that  neither  the 
precise  amount  of  either,  nor  the  dates  of  said  notes,  nor  the 
sums  for  which  the  same  were  given,  nor  the  time  when  they  were 
payable,  was  recollected  or  known;  that  a  more  particular  de- 
scription thereof  could  not  then  be  given;  that  the  said  Swifl, 
being  then  in  embarrassed  and  failing  circumstances,  it  was 
necessary  that  said  mortgage  should  be  taken  immediately,  and 
before  a  more  perfect  or  accurate  description  of  said  debts  could 
be  paid  or  set  forth  in  said  condition;  and  that  the  plaintiff 
would  otherwise  have  been  deprived  of  all  security  therefor,  and 
wholly  lost  said  debts.  The  finding  of  the  court  does  not  pass 
upon  each  of  these  allegations  specifically,  but  it  is  sufficient  to 
show  them  to  be  substantially  true;  and  the  indebtedness  of 
Swift  to  the  plaintiff,  as  found,  exceeds  the  simi  mentioned  in 
the  condition  of  the  mortgage.  We  have,  then,  before  us,  a 
mortgage,  executed  in  good  faith  to  secure  an  absolute  and 
honest  indebtedness,  the  character  and  amount  of  which  is  truly 
described  in  its  condition,  and  with  as  much  particularity  as 
was  practicable,  under  the  circimistances  of  the  case;  where  a 
want  of  greater  precision  was  not  owing  to  any  negligence  or 
fault  of  either  of  the  parties  to  the  transaction;  and  where,  moii^ 
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over,  lest  the  other  creditors  of  the  mortgagor  might  be  eluded 
or  left  in  doubt  as  to  the  extent  of  the  incumbrance  created,  by 
an  entire  want  of  definiteness  or  particularity  as  to  its  amount,  a 
Bum  was  limited  less  than  the  amount  of  said  indebtedness,  beyond 
which  the  mortgage  could  not  be  available  as  a  security  against 
such  creditors.  That  such  a  mortgage  would,  according  to  the 
ordinary  principles  of  law,  as  administered  by  the  courts  of  law 
and  equity,  and  independent  of  our  registry  laws,  and  the  policy 
to  which  they  have  given  rise,  be  sustained  against  subsequent 
incumbrancers,  there  is  no  doubt.  The  question  therefore  is, 
whether  it  can  be  so  sustained,  consistently  with  the  maintenance 
of  those  laws  in  their  true  meaning  and  spirit. 

We  appreciate  the  importance  of  having  the  title  to  real  estate 
appear  upon  record,  which  is  the  great  object  of  those  laws,  and 
of  giving  such  a  construction  to  them  that  this  salutary  object 
shall  be  fully  accomplished;  and  we  are  not  disposed  to  sanction 
any  relaxation  of  the  strictness  of  description  which  has  been  hith- 
erto required  in  mortgages  of  real  estate,  in  relation  to  the  in- 
cumbrances created  by  them;  nor  to  impugn  or  weaken,  in  the 
least  degree,  the  force  of  our  decisions  on  that  subject.  But  a 
majority  of  the  court  are  of  opinion  that  the  deed  in  question 
ought  to  be  supported,  not  only  against  the  mortgagor,  but 
against  subsequent  incumbrances,  as  a  security  for  the  sum  men- 
tioned in  the  condition;  and  that,  in  holding  it  to  be  valid  to 
that  extent,  we  neither  infringe  our  recording  acts,  nor  the  de- 
cisions which  have  been  made  under  them. 

The  general  principle  established  with  respect  to  mortgages, 
is,  that  to  render  them  valid  against  creditors  and  purchasers, 
they  must  give  reasonable  notice  of  the  incumbrances  created 
by  them:  SioughUm  v.  PascOy  5  Conn.  442  [13  Am.  Dec.  72]. 
Bat,  although  this  principle  is  settled,  and  its  justness  readily 
acknowledged,  there  is  no  inconsiderable  difSculfy  in  the  appli- 
cation of  it.  It  is  too  general  in  its  terms  to  furnish,  of  itself, 
a  test  for  particular  cases.  The  question  therefore  arises  in  each 
of  them,  what  is  reasonable  notice  ?  And  this  must  necessarily 
depend  on  the  nature  or  character  of  the  incumbrance.  But  what- 
ever this  may  be,  the  record  should,  as  expressed  by  Chief  Justice 
Williams,  in  Hart  v.  OhaUcer,  14  Id.  79,  disclose,  with  as  much 
certainty  as  the  nature  of  the  case  will  admit,  the  real  state  of 
the  incumbrance.  By  this  is  intended,  not  that  a  description, 
or  a  more  certain  one,  of  the  incumbrance,  is  dispensed  with, 
because  it  happens  from  the  accidental  situation  of  the  parties 
st  the  time,  not  to  be  in  their  power  to  furnish  it;  but  that  the 
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ohazacter  of  the  debt  or  liabilily  to  be  secured,  is  itself  to  deter- 
mine what  degree  of  certainty  in  its  description  is  requisite. 
Hence,  as  has  been  uniformly  held,  it  is  necessary  that  the 
nature  of  the  debt  or  liability  should  be  stated  in  the  mortgage; 
as,  for  instance,  whether  the  debt  is  by  bond,  note,  or  book;  and 
also,  that  its  nature  should  be  stated  truly;  therefore,  a  mort- 
gage to  secure  an  absolute  note,  will  not  be  sustained  where  such 
note  was  given  to  secure  a  contingent  liability  of  the  mortgagee 
for  the  mortgagor;  as,  for  instance,  an  indorsement  by  the  lat- 
ter for  the  former:  Sanfordy.  Wheeler  ^  13  Conn.  166  [88  Am.  Dec, 
889];  N<yHh  v.  Belden,  Id.  376  [35  Am.  Dec.  83].  In  these  two 
particulars,  it  is  admitted,  that  the  deed  in  question  is  unexcep- 
tionable. But  it  is  claimed,  that  it  is  also  necessary  that  the 
amount  of  the  debt  secured,  should  be  stated  in  the  mortgage, 
and  where  there  are  several  debts,  the  amoimt  of  each;  and  that 
in  this  respect,  the  description  in  this  deed  is  insufficient.  It 
may,  for  the  present  purpose,  be  admitted  that  where  a  book 
debt  or  promissory  note  is  secured  by  mortgage,  it  is  not  suffi- 
cient to  state  in  it  merely  that  there  is  an  indebtedness  from  the 
mortgagor  of  that  kind,  without  stating  further  the  amount  of 
that  indebtedpess,  although  it  may  admit  of  a  question,  whether 
an  error  in  the  statement  of  the  amount,  will,  under  all  circum- 
stances, be  fatal  to  the  security  as  against  subsequent  incum- 
brancers: Booth  Y.  Bamum,  9  Id.  286  [23  Am.  Dec.  339].  It  is 
unnecessary  to  examine  those  points  here,  because  in  this  case, 
we  think,  that  there  is  no  room  for  the  objection,  either  that  the 
amount  of  indebtedness  intended  to  be  secured  is  omitted,  or 
untruly  stated,  in  the  condition  of  the  mortgage.  It  states,  that 
the  notes  and  the  book  debt  therein  mentioned,  amount  to  the 
Bum  of  one  thousand  five  hundred  dollars,  or  thereabouts;  and 
it  appears  from  the  finding  of  the  court,  that  the  indebtedness 
of  the  mortgagor  on  them,  somewhat,  although  not  greatly,  ex- 
ceeded that  sum.  The  description  in  this  respect  is  disadvan- 
tageous to  him,  and  not  to  the  mortgagee.  The  statement  of 
the  amount  due,  is,  therefore,  strictly  true.  It  has  not  been 
claimed,  that  the  addition  of  the  words,  "  or  thereabouts,"  which 
implies  that  there  is  no  considerable  variation  from  the  sum  to 
which  they  are  annexed,  detracts  essentially  from  the  definite- 
ness  of  the  statement.  In  Booth  v.  Bamum^  9  Oonn.  286  [23 
Am.  Deo.  839],  where  the  amount  of  a  book  debt  veas  specified, 
though  untruly,  with  the  addition  of  the  same  words,  it  was 
held,  that  the  security  was  not  thereby  impaired. 
But  it  is  insisted,  that  the  description  of  the  indebtedness 
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fihould  have  been  more  particular;  and  that  the  amount  not  only 
of  the  book  debt,  but  of  each  of  the  notes,  constituting  the  ag- 
gregate amount  of  the  indebtedness  mentioned  in  the  condition, 
together  with  the  date  and  other  terms  of  those  notes  should 
have  been  specified.  This  appears  to  us  to  be  in  this  case,  an 
objection  rather  for  want  of  particularity  than  of  certainty  in 
the  description.  Such  particularity  or  distinct  enumeration  of 
facts  or  circumstances  as  is  necessary  in  order  to  disclose  the 
incumbrance  with  reasonable  certainty,  is  undoubtedly  requisite 
to  constitute  the  notice  of  it,  which  was  intended  to  be  furnished 
by  our  recording  acts:  but  a  greater  degree  of  particularity  than 
this  would  be  superfluous.  The  nature  of  the  indebtedness  se- 
cured, by  the  deed  in  question,  is  clearly  disclosed  in  the  con- 
dition, and  the  particularity  insisted  on  by  the  defendant,  would 
fihed  no  additional  light  upon  it.  It  is  stated  to  consist  of  a 
book  debt  due  from,  and  promissory  notes  executed  by  the  mort- 
gagor to  the  mortgagee.  The  chai*acter  of  the  indebtedness 
woiQd  obviously  be  made  no  more  plain,  by  an  enumeration  or 
description  of  the  items  composing  the  one,  or  the  terms  of  the 
other.  As  to  the  amount  of  the  indebtedness,  it  is,  as  has  been 
already  said,  stated  truly,  although  the  amount  of  each  particu- 
lar portion  of  it  is  not  given.  We  perceive  no  substantial  reason 
why  this  should  be  required.  The  object  of  stating  the  amount 
of  the  indebtedness  would  seem  to  indicate  what  degree  of  par- 
idculariiy,  in  this  respect,  is  necessary.  That  object  is,  that 
<2reditor8  and  purchasers  may  be  enabled  to  know  the  extent  of 
the  incumbrance.  But  is  not  the  extent  of  it  as  fully  shown,  by 
stating  the  amount  of  the  whole  indebtedness,  as  by  enumerating 
its  several  parts  ?  And  of  what  importance  is  it,  in  this  respect, 
to  subsequent  incumbrancers,  whether  it  consists  of  one  note  or 
many;  or  what  is  the  amount,  date,  or  other  terms  of  each  ?  If 
they  are  truly  informed,  in  either  of  these  modes,  of  the  nature 
and  amount  of  the  incumbrance,  they  have  all  the  knowledge 
that  is  necessary  to  enable  them  to  regulate  their  conduct  with 
regard  to  the  property;  and  this  constitutes  that  reasonable 
notice,  which  is  required,  by  our  recording  acts,  to  be  furnished. 
And  we  discover  no  more  reason,  where  several  notes  are  secured 
by  a  mortgage,  to  require  that  the  amount,  date,  and  other 
terms  of  each  shall  be  set  forth,  than  that,  where  a  book  debt, 
made  up  of  several  distinct  items  of  indebtedness,  is  secured 
in  the  same  manner,  each  of  those  items  and  their  respective 
amounts,  shall  be  particularized;  a  minuteness  of  statement 
which  has  never  been  deemed  necessary.     To  exact  such  par- 
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ticularitj  would  be  extremely  and  unneceasarilj  severe;  an<l 
would  oftentimes  be  productive  of  the  greatest  injustice,  by  ren* 
dering  the  acquisition  of  security  impracticable. 

The  case  now  before  us^  which  is  not  of  unusual  occurrence^ 
strikingly  shows  the  injustice  which  such  a  rule  would  frequently 
produce.  Indeed,  under  the  operation  of  it,  it  would  be  neces- 
sary that  those  who  might  have  occasion  to  take  security  on 
real  estate, 'should  always  be  at  the  trouble  to  have  about  their 
persons  the  evidences  of  their  claims  or  liabilities,  or  trust  at  their 
peril,  for  the  details  of  them,  to  their  recollection.  By  requiring 
such  particularity,  the  court,  in  the  language  of  Chief  Justice 
Hosmer,  in  SiougfUon  v.  Pasco,  5  Conn.  450  [13  Am.  Dec.  72], 
''  instead  of  effectuating  the  policy  of  the  recording  system,  would 
be  instrumental  in  the  perpetration  of  a  hardship  most  inequi- 
table. The  free  use  and  disposal  of  a  person's  property,  where 
neither  law  nor  policy  forbids,  would  be  inhibited;  the  exigen- 
cies of  business,  in  promotion  of  the  general  convenience,  dis- 
regarded; and  the  impracticable  principle,  in  all  cases,  thai 
mortgage  conditions  must  contain  within  themselves,  not  reason- 
able certainty  only,  but  certainty  to  a  certain  intent  in  eveiy 
particular  adopted."  In  our  opinion,  as  is  also  observed  by 
him^  '*  this  would  be  conformable  neither  to  correct  principles,^ 
nor  to  our  own  adjudications."  The  case  of  Hart  v.  ChdUcer,  14 
Id.  79,  is  not  like  the  present,  because  there  the  description 
pretended  to  be  given  of  the  note,  furnished  no  guide  whatever 
to  third  persons  as  to  the  extent  of  the  incumbrance;  which  can 
not  be  said  of  this  mortgage,  in  which  both  the  nature  and 
amount  of  the  debt  are  truly  stated. 

It  is  said,  that  the  description  of  the  debt  in  this  deed,  is  not 
sufficiently  definite  to  guard  against  the  substitution  of  fictitious 
claims.  We  are  however  unable  to  perceive  how  this  would  ba 
prevented,  by  requiring  a  greater  particularity  of  description. 
The  defendant  objects  to  the  note  of  April  23,  1827,  that  it  was 
barred  by  the  statute  of  limitations  when  the  mortgage  in  ques- 
tion was  executed.  It  is,  however,  found  to  be  unpaid  and  due; 
and  it  was  competent  for  Swift,  the  maker,  to  waive  the  benefit 
of  that  statute,  which  he  clearly  did,  by  giving  the  mortgage  for 
its  security.  As  to  the  note  of  October  5,  1844,  it  is  found  that 
it  was  negotiated,  by  the  plaintiff,  and  subsequently  at  his  re- 
quest, paid  with  his  funds,  and  taken  up  by  Swift,  as  his  agent. 
The  effect  of  it  was,  to  reinstate  the  plaintiff  as  the  proprietor 
of  the  note;  and  he  might  have  recovered  on  it,  in  the  sam^ 
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manner  as  if  it  had  never  been  negotiated.    The  objectionB  to 
these  notes  are  therefore  unfounded. 

The  superior  court  is  advised  to  render  a  decree  for  the  phuni- 
iff  accordingly. 

Ghubch,  0.  J.,  concurred  in  this  opinion. 

Ellswobth  and  Watte,  JJ.,  dissented. 

HuncAN,  J.,  gave  no  opinion,  having  been  absent  at  the  argu- 
ment. 


Dklivzrt  or  Dbkd,  What  Amounts  to,  and  when  need  not  be  made  to 
grantee  personally:  See  Farrar  v.  Bridge»f  42  Am.  Dec.  439,  and  note,  citing 
prior  cases  in  this  fieries. 

Thx  pbincipal  cask  18  cited  in  Thorhe  y.  8cm  /VanciMo,  4  CaL  169,  to  the 
effect  that  the  anent  of  one  for  whom  an  act  ia  done  la  preanmed  if  such  ad 
woald  be  beneficial. 


AvEBY  V.  Clemons. 

[18  OoHxaonouT,  80e.| 

PKMBBSiozr  OF  Pkbsonal  Property  is,  ip  UNEXPLAiinBi>,prifiia/iic<eevideiioa 
of  ownership  in  the  possessor. 

Aors  AND  Declarations  of  the  Possessor  of  Personal  Propertt,  con- 
cerning the  same,  are  admissible  in  evidence,  to  determine  the  nature  of 
snch  possession,  although  not  made  in  the  presence  of  the  one  claiming 
ownership  in  the  property. 

Tboveb  for  a  wagon.  The  defendants  clauned  title  by  virtae 
of  an  attachment  against  Simmons,  in  whose  possession  it  was, 
and  whom  they  asserted  to  be  the  owner.  Upon  the  trial  evi- 
dence of  acts  and  declarations  of  Simmons  in  connection  with 
the  wagon,  while  the  same  was  in  his  possession,  were  admitted, 
against  the  plaintiff's  objection.  Judgment  was  given  for  the 
defendants.  The  plaintiff  moved  tot  a  new  trial.  The  further 
facte  appear  in  the  opinion. 

t/.  ff,  Hvhbard,  for  the  plaintiff. 

Seymour  and  F.  Bacon,  for  the  defendants. 

Stobbs,  J.  The  evidence  offered  by  the  defendants,  on  the 
trial,  and  received  by  the  court  below,  was,  in  our  opinion, 
clearly  admissible,  for  the  purpose  of  proving  that  Simmons 
was  the  owner  of  the  property  in  quoation,  when  it  was  taken 
under  the  attachment  of  Clemons.  It  showed  those  acts  on  the 
part  of  Simmons,  while  he  was  in  the  possession  of  it,  which 
naturally  and  usually  flow  from  and  accompany  the  ownership 
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of  perBonal  property;  and,  therefore,  tended  to  eyince  such 
ownership;  and  his  declarations  accompanying  those  acts,  were 
admissible,  for  the  purpose  of  showing  their  true  character. 
They  tended  to  prove  for  what  purpose  and  with  what  motive  they 
were  done;  which  was  necessary  to  be  understood,  in  order  that 
the  proper  effect  might  be  given  to  them.  Indeed,  those  de- 
clarations constituted  a  port  of  the  acts  themselves.  The  pos- 
session of  personal  property  is,  unexplained,  prima yizcie  evidence 
of  ownership  in  the  possessor;  but,  as  i\  is  consistent  with  owner^ 
ship  in  another,  it  is  not  conclusive;  and  whether  the  person 
in  possession  is  the  owner,  depends,  not  upon  the  mere  fact 
that  he  is  in  possession  of  it,  but  upon  the  nature  and  character 
of  that  possession.  These  are  properly  evinced,  by  his  conduct 
with  regard  to  it;  and  the  nature  of  that  conduct  can  only  be 
understood  by  the  declarations  accompanying  it.  DeclarationB, 
in  such  cases  are  not,  as  claimed  by  the  plaintiff,  obnoxious  to 
the  objection  which  ordinarily  applies  to  hearsay  testimony. 
They  are  not  received  as  declarations  of  third  persons,  to  prove 
the  truth  of  what  is  asserted;  but  as  being  of  themselves,  acts  or 
things  done  by  them,  and  which  explain  or  characterize  the  acts 
which  they  accompany,  and  show  their  true  character. 

It  is  urged,  that  it  is  unjust  thus  to  permit  the  title  of  the 
owner  of  property  to  be  affected,  by  the  acts  or  declarations  of 
his  bailee.  If  it  were  conceded  that  the  plaintiff  was,  as  he 
claimed  to  be,  the  owner  of  the  property,  and  had  lent  it  to 
Simmons,  then  indeed  the  acts  or  declarations  of  the  latter  could 
not  be  received  to  divest  the  former  of  his  title,  unless  they  were 
done  or  uttered  with  his  consent;  but  in  this  case,  die  title  of 
the  plaintiff  and  his  loan  to  Simmons  were  contested,  and  con- 
stituted the  very  question  in  dispute  between  the  parties;  and 
upon  that  very  point  those  acts  and  declarations  were  adduced. 
And  if  there  had  been  a  formal  loan,  by  the  plaintiff  to  Simmons, 
they  were  clearly  admissible,  according  to  the  authorities,  to 
prove  that  loan  to  be  merely  colorable.  Willies  v.  Farley,  3  Oar. 
&P.  395;  S.  C,  14  Eng.  Com.  L.  627,  is  precisely  in  point.  In 
that  case,  A.  sued  out  a  writ  oiji.fa.  against  the  goods  of  B., 
and  the  sheriff  executed  a  bill  of  sale  of  certain  goods  to  A. ; 
after  which  B.  remaining  in  possession  of  the  goods,  the  sheriff 
again  took  them  under  another  execution  against  B.  and  in  an 
action  of  trover,  by  A.,* against  the  sheriff,  for  taking  these 
goods,  it  was  held,  that  the  declarations  of  B.,  at  the  time  of 
the  second  execution,  were  evidence  for  the  defendant  to  show 
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that  A.*s  execution  was  colorable.  Bdbb  v.  ClemsoTiy  10  Serg.  & 
E.  419  [13  Am.  Dec.  684];  S.  C,  12  Id.  328,  is  to  the  same  effect. 

It  is  stated  in  the  motion,  that  the  testimony  we  are  consider- 
ing was  unaccompanied  with  any  evidence  that  the  declarations  of 
Simmons  were  made  in  the  hearing  or  with  the  knowledge  of  the 
plaintiff,  or  that  said  acts  were  authorized  or  assented  to,  by  the 
plaintiff,  imless  this  might  be  inferred  from  the  fact  that  he  lived 
some  four  or  five  miles  from  Simmons,  and  had,  without  objection 
or  interference,  permitted  Simmons  to  use  and  occupy  the  prop- 
erty since  the  plaintiff  claimed  to  have  purchased  it.  Proof  of 
these  circimistances  was  admissible,  to  show  that  the  plaintiff 
knew  of  the  conduct  of  Simmons  in  relation  to  the  properly  and 
assented  to  it.  We  can  not,  on  this  motion,  say  that  those  dr- 
oumstances  were  insufficient  for  that  purpose:  it  was  the  prov- 
ince of  the  jury  to  determine  their  weight. 

A  new  trial,  therefore,  should  not  be  advised. 

In  this  opinion  the  other  judges  concurred. 
New  trial  not  to  be  granted. 


DlOLARATIONS  OF  OXB  IN    POSSBSSION  OF  PBBSONAL  OB  RbAL  PrOPBRTT 

ABX  ApirrasiBLB  in  evidence  as  parfc  of  the  re$  gestcBi  Abney  v.  KingsUmd^ 
44  Am.  Dec.  491,  and  cases  cited  in  note.  The  principal  case  ia  cited  to  snoh 
effect  in  Redfidd  v.  Buck^  35  Conn.  337. 

Possession  of  Pkbsonal  Pbopxbtt  is  Pbesumftivb  Evidxkok  of  OwsxB' 
SHIP!  Moon  V.  Hawka^  16  Am.  Dec.  725. 


BAiiE  OF  Chakleston  v.  Gtjbtibs. 

[18  OoKinEOizoiTT,  842.] 

lam  OF  A  Mbohanio  Ikcludes  not  only  the  Buildings  on  which  hb 
work  was  done,  and  the  land  on  which  they  stand,  but  also  the  land 
about  the  bnildings,  need  with  them,  and  necessarily  or  reasonably  con- 
venient to  their  use. 

Gkbtdioate  of  a  Mbchanio*s  Lien  must  Give  Reasonable  Notice  to 
purchasers  and  creditors  of  the  existence  and  extent  of  the  lien. 

Okbtifigats  of  a  Megsanio's  Lien,  for  Wore  Done  on  several  buildings 
under  an  entire  contract,  need  not  specify  the  amount  of  work  done,  and 
remaining  unpaid,  upon  each  building  separately. 

FoBBOLOSUBB  of  a  mechanic's  lien.    The  opinion  stateB  tha 
facts. 

DuUonund  Noble^  for  the  plaintiff  in  error. 

Booth  and  Loomis,  for  the  defendant  in  erroir. 
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Chubch,  C.  J.  The  plaintiff  is  a  mechanic,  a  builder  who, 
by  this  bill  in  equity,  attempts  to  enforce  a  lien  which  he 
claims  to  have  upon  the  buildings  and  land  described  in  his 
bill,  according  to  the  provisions  of  our  statute  of  1836,  enti- 
tled, ''An  act  securing  to  mechanics  a  lien  on  land  and  build- 
ings,'' and  extended  by  an  additional  act  of  1838.  This  lien,  as 
he  claims,  accrued  by  reason  of  work  and  labor  performed  and  ma- 
terials furnished  by  him  in  the  erection  of  a  dwelling-house,  bam, 
etc.,  upon  a  building  lot  of  about  one  acre  of  ground,  situated 
in  the  village  of  Stratford,  as  he  has  described  it.  The  work 
was  done  and  the  materials  were  furnished  by  the  plaintiff, 
chiefly  under  a  contract  made  originally  by  him  with  F.  H.  Stow, 
then  the  owner  of  the  lot,  for  building  a  dwelling-house,  bam, 
etc. ,  for  the  sum  of  two  thousand  five  hundred  dollars,  to  be  paid 
to  him  by  Stow.  Afterwards,  and  after  the  work  was  in  part  com- 
pleted. Stow  sold  the  lot  to  Bobert  B.  Fairchild,  one  of  these 
defendants,  and  assigned  to  him  his  interest  in  the  contract;  and 
Fairchild,  at  the  same  time,  assumed  Stow's  obligations  to  the 
plaintiff.  Some  time  after  Fairfield  had  thus  become  solely  in- 
terested, he  made  a  further  contract  with  the  plaintiff,  of  small 
amount,  for  the  erection  of  fences,  and  placing  window-blinds 
upon  the  dwelling-house.  The  superior  court  rejected  the 
plaintiff 's  claim  for  the  fences,  as  not  constituting  any  part  of 
his  lien,  but  established  his  claim  for  the  remainder. 

The  question  now  is,  how  far  can  the  plaintiff  enforce  his  lien 
upon  the  property  in  dispute,  against  the  Bank  of  Charleston, 
which  claims  the  property  as  creditor  of  Stow,  and  by  virtue  of 
the  levy  of  executions  against  him  ?  The  plaintiff  insists  that 
his  lien  is  co-extensive  with  the  building  lot,  and  is  not  con- 
fined to  the  buildings  themselves  and  the  land  on  which  they 
fitand.  It  is  certain,  if  the  lien  does  not  embrace  the  entire  lot, 
that  we  have  no  criterion  by  which  to  determine  its  extent,  from 
anything  appearing  upon  this  record,  unless  we  restrict  it  to  the 
buildings  and  the  land  covered  by  them.  To  construe  the  stat- 
ute thus  literally  and  strictly,  would  render  the  lien  useless. 
There  can  be  no  value  in  a  building  to  which  there  is  no  access, 
or  which  can  not  be  used  conveniently.  Indeed,  we  understand 
the  defendants  very  properly  to  admit  that  the  lien,  if  valid  for 
any  purpose,  not  only  embraces  the  structures  and  the  land 
upon  which  they  stand,  but  also  such  easements  as  are  necessary 
for  their  use.  But  what  are  these  ?  Distributors  on  the  spot 
might  perhaps  determine  this,  and  set  them  out;  but  we  can 
not.    We  think  the  doctrine  recognized  by  this  court,  in  the 


July,  1847.]  Bank  op  Chableston  v.  Ouktiss.  327 

^ase  of  IHnk  t.  Branch,  16  Conn.  261,  is  properly  applicable  to 
the  construction  of  this  statute;  and  that  not  only  the  buildings 
and  land  on  which  they  stand  are  covered  by  this  lien,  but  also 
the  building  lot  or  land  about  the  buildings,  used  with  them, 
and  necessary  or  reasonably  convenient  for  their  use.  In  cities, 
to  which  this  lien  was  originally  confined,  the  building  lot  at- 
tached to  the  house,  was  unquestionably  intended,  under  this 
statute,  to  be  taken  and  included  by  the  builder's  lien.  In 
country  villages,  such  lots  are  generally  larger,  but  equally 
necessaiy  for  the  reasonable  enjoyment  of  the  various  structures 
erected  upon  them.  We  can  not  see  that  the  land  claimed  here 
is  greater  in  quantity  than  is  necessary  and  convenient  for  the 
reasonable  use  of  these  buildings.  We  think,  therefore,  that 
the  objection  to  this  claim  of  the  plaintiff  can  not  be  sustained. 

2.  The  Bank  of  Charleston  objects  to  the  certificate  which  the 
plaintiff  lodged  with  the  town  clerk  of  Stratford,  as  being  void 
against  the  creditors  of  Stow.  This  certificate  was  intended  by 
the  statute,  to  give  reasonable  notice  to  purchasers  and  creditors 
of  the  existence  and  extent  of  the  lien.  We  think  it  has  effected 
this  purpose  in  the  present  case.  The  premises  are  described 
with  as  much,  if  not  with  more  certainty  than  is  common  in  deeds 
of  conveyance;  and  the  amount  claimed  by  the  plaintiff,  and 
sworn  to,  is  exactly  expressed.  The  statute  requires  no  more. 
And  it  matters  not  that  this  precise  sum  was  not  found  due  by 
the  court,  by  reason  of  its  rejection  of  so  much  of  the  claim  as 
embraced  the  charges  of  the  plaintiff  for  erecting  the  fences. 
The  sum  sworn  to,  was  what  the  plaintiff  honestly  supposed  to 
be  due;  and  there  was  no  fraud  in  his  certificate,  either  actual 
•  or  legal.  And  it  gave  to  all  persons  interested  reasonable  means 
and  opportunity  of  ascertaining  the  true  condition  of  the  plaint- 
iff's demand. 

The  chief  ground  of  objection  to  the  certificate,  however,  is, 
that  it  does  not  specify  the  amount  expended  and  remaining  due 
upon  each  building  separately;  and  that  the  expenditures  upon 
the  dwelling-house  are  not  a  lien  upon  the  bam,  etc.  In  such 
a  case  as  this,  there  could  have  been  no  practical  use  in  such  a 
specification.  Indeed  it  would  have  been  nearly  impracticable 
to  have  kept  up  a  separation  of  accounts  for  each.  The  con- 
tract for  the  erection  of  these  buildings,  was  in  effect  only  one; 
especially,  after  its  assumption  by  Fairchild.  It  was  an  agree- 
ment, by  one  party,  to  furnish  labor  and  materials  sufficient 
for  the  construction  of  these  buildings,  and  to  be  paid  therefor, 
by  {he  other,  an  entire  and  fixed  sum.     The  parties  under  such 


828  Brown  v.  Brown.  [Gomu 

a  contract,  could  no  more  have  contemplated  a  division  or  sepa- 
ration in  the  cost  of  these  several  structures,  than  in  the  cost  of 
the  separate  apartments  of  the  dwelling-house,  designated  on 
the  plan  of  the  architect. 

We  are  of  opinion,  therefore,  that  the  objections  of  the  plaint- 
iff in  error  to  the  decree  of  the  superior  court,  have  not  been 
sustained;  and  that  there  is  nothing  erroneous  in  that  decree. 

In  this  opinion  the  other  judges  concurred,  except  "Waste,  J,, 
who  gave  no  opinion,  not  having  been  present  when  the  case 
was  argued. 

Judgment  affirmed. 

The  principal  cabb  is  citbd  in  Brabcaon  v.  AUent  41  Conn.  364,  to  the 
effect  that  where  a  block  of  bnildings,  comprising  several  houses,  is  erected 
upon  a  single  lot,  under  an  entire  contract^  a  builder's  lien  extends,  as  a 
single  lien,  to  the  whole  block;  and  id,  Hopkins  v.  Forreater^  39  Id.  354,  to  the 
effect  that  a  discrepancy  in  the  certificate  of  lien  not  sufficient  to  mislead  or 
injure  the  debtor  or  subsequent  incumbrancers,  will  not  destroy  the  lien. 


Brown  v.  Brown. 

[18  CONVXOTIOnT,  410.] 

Pbomissobt  Notb  of  a  Third  Pkrson,  Secured  bt  Mobtoage,  not  payable 
to  bearer,  and  not  indorsed  so  as  to  transfer  the  legal  title,  may  be  the 
subject  of  a  donatio  catua  mortis,  without  a  formal  transfer  of  the  mort- 
gage. 

Bill  to  foreclose  a  mortgage,  brought  bj  the  executor  of 
Catharine  Newman,  the  mortgagee.  The  defendant  Scofield 
proved  that  the  promissory  note,  which  was  secured  by  the 
mortgage,  was  delivered  to  her  by  the  mortgagee  during  her 
last  illness,  as  a  donatio  causa  mortis.  At  the  time  of  the  alleged 
gift  nothing  was  said  about  the  mortgage.  The  case  was  re* 
served  for  the  opinion  of  the  court. 

Hawley  and  Ferris,  for  the  plaintiff. 

Bissell  and  JUlnor,  for  the  defendants. 

HiNMAN,  J.  The  finding  in  this  case  presents  the  question, 
whether  the  promissory  note  of  a  third  person,  not  payable 
to  bearer,  or  so  indorsed  as  to  transfer  the  legal  title  by  de- 
livery merely,  may  be  the  subject  of  a  donatio  causa  morHs. 
Without  going  into  a  review  of  the  authorities  upon  this  ques- 
tion, it  is  sufficient  to  say,  that  the  principles  applicable  to 
ordinary  gifts  inter  vivos,  were  formerly  applied  to  this  speoiflS 
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of  donation;  consequently  choses  in  action  were  considered  not 
to  be  the  proper  subjects  of  it.  Gifts  must  be  accompanied  by 
delivery  of  possession.  They  must,  therefore,  be  of  something 
which  is  capable  of  deliveiy;  and  as  nothing  incorporeal  is, 
strictly  speaking,  capable  of  delivery,  it  is,  says  Powell,  "per- 
fectly clear  that  a  debt,  being  a  chose  in  action,  can  not  in  itself 
be  the  subject  of  delivery;  for  it  is  an  incorporeal  thing."  From 
this  doctrine,  in  connection  ^vith  the  principle  that  choses  in 
action  are  not,  at  law,  assignable,  it  followed  that  they  could 
not  be  the  subject  of  gift,  either  at  law,  or  in  equity.  It  appears 
to  me,  says  the  same  author,  that  there  can  be  no  such  thing  as 
an  equitable  gift  or  donation,  which  is  not  also  a  legal  gift  or 
donation;  for  if  it  be  a  contract,  it  is  nudum  paciumy  and,  for  want 
of  a  consideration,  gives  no  civil  right  that  can  be  maintained  in 
equity:  Pow.  on  Mort.  119,  120. 

Perhaps  it  would  have  been  better,  had  the  courts  rigidly  ad- 
hered to  this  ancient  doctrine.  Small  pieces  of  paper,  in  the 
shape  of  bonds,  bills,  and  notes,  though  the  evidences  of  debt 
to  a  large  amount,  may  sometimes  be  very  easily  obtained  from 
a  dying  man,  under  such  circumstanceB  as  to  make  it  very  diffi- 
cult  for  courts  to  say  that  they  were  not  fairly  obtained,  while 
the  persons,  who,  having  obtained  them  by  a  little  artful  impor- 
tunity, are  conscious  that  their  efforts  would  have  been  in- 
effectual, had  the  donors  possessed  the  vigorous  exercise  of 
their  faculties.  As  a  question  of  policy,  therefore,  it  may  be 
well  doubted  whether  the  ancient  doctrine  is  not  the  most  satis- 
factory. But  the  policy  of  the  law  has  but  little  to  do  with  the 
question  now.  If  we  felt  at  liberiy  to  enter  into  that,  it  might 
admit  of  a  doubt  whether  it  would  not  have  been  better  never 
to  have  introduced  into  the  law  the  doctrine  of  donatio  mortis 
causa  at  all;  or,  perhaps,  whether  it  would  not  now  be  better  to 
abolish  it.  There  certainly  seems  to  be  much  force  in  the  sug- 
gestion, that  it  would  have  been  better  to  have  required  in  all 
cases,  the  easy  formalities  of  a  written  will,  than  to  have  adopted 
a  species  of  will,  so  easily  perverted,  and  fraught  with  so  much 
danger  of  imposition  and  fraud.  However  this  may  be,  the 
doctrine  is  now  firmly  established;  and  courts  must  administer 
it  as  they  find  it.  There  can  be  no  benefit  in  incumbering  it 
with  arbitrary  rules,  inconsistent  in  themselves,  and  not  founded 
in  reason,  or  upon  any  practical  principle. 

By  the  modem  English  cases,  bonds,  mortgages,  and  bank 
notes  are  held  to  be  proper  subjects  of  this  species  of  donation. 
It  has  not,  to  our  knowledge,  as  yet  been  held,  that  the  notes 
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of  third  persons  may  be  disposed  of,  in  this  way;  bat  the  prin- 
ciples upon  which  it  is  so  held,  in  regard  to  other  choses  in 
action,  appear  to  be  as  applicable  to  notes  as  to  them.  In 
one  of  the  first  cases  on  the  subject,  it  was  held,  that  a  hundred- 
pound  bank  bill  was  a  good  donatio  causa  mortis:  Drury  t. 
Smith,  1  P.  Wms.  404.  The  reason  of  this  is  said  to  be,  because 
the  property  in  bank  notes  is  transferred  by  delivery  merely; 
that  is  to  say,  the  legal  title  to  them  passes  by  delivery.  This 
reason  obviously  applies  to  all  negotiable  instruments  payable 
to  bearer,  or  indorsed  in  blank  by  the  payee;  and  it  is  accordingly 
laid  down  in  1  Williams  on  Executors,  548,  that  all  such  instru- 
ments may  be  the  subject  of  this  kind  of  donation.  Lord  Hard- 
wicke  afterwards  held,  that  a  bond  might  be  disposed  of  in  this 
way;  and  though  he  subsequently  expressed  his  determination 
to  stop  there,  and  attempted  to  distinguish  his  decision  from 
the  case  of  receipts  for  South  Sea  annuities  and  other  choses  in 
action;  yet  his  reasoning  has  never  been  satisfactory.  He  said, 
that  though  a  bond  was  a  chose  in  action,  yet  it  was  itself  the  only 
evidence  of  the  debt;  that  it  could  not  be  sued  without  a  profert 
of  it  in  court;  and  the  delivery  of  it,  therefore,  put  it  in  the 
power  of  the  donee,  by  destroying  it,  to  prevent  the  donor  from 
ever  using  it;  and,  therefore,  some  properly  passed  to  the  donee 
by  its  delivery:  Snellgrwe  v.  Bailey ,  3  Atk.  214;  Ward  v.  Ikimer, 
2  Yes.  sen.  431,  441.  This  reasoning  seems  at  best  to  be  ar- 
tificial. It  clearly  does  not  show  any  real  distinction  between 
bonds  and  other  choses  in  action  in  the  particulars  mentioned. 
Undoubtedly,  it  is  in  the  power  of  a  donee  to  destroy  a  bond,  or 
any  other  paper  evidence  of  debt;  and  in  regard  to  the  necessity 
of  making  profert  of  the  instrument  when  sued  upon.  Lord  El- 
don,  in  Duffield  v.  Elwes,  1  Bligh  (N.  S.),  542,  says  that  the 
great  judge  who  gave  that  reason,  did  not  then  foresee  the 
change  in  the  law  in  regard  to  suits  on  lost  instruments,  by 
which  a  person  may  now  bring  an  action  on  a  bond  without 
making  profert  of  it. 

In  the  case  last  cited,  it  was  held,  by  the  house  of  lords,  that 
a  mortgage  would  pass  as  a  donatio  causa  mortis;  and  the  doctrine 
of  the  earlier  English  cases,  applying  to  this  species  of  donation 
the  principles  appHcable  to  ordinary  gifts,  seems  to  have  been 
expressly  repudiated.  ''The  question,"  says  Lord  Eldon,  "is 
not,  and  never  can  be,  what  the  donor  can  be  compelled  to  do; 
but  what  the  donee  can  call  upon  the  representatives  of  the  donor 
to  do:  in  other  words,  whether  the  executor,  in  the  case  of  a 
gift  of  personal  properly,  and  the  heir,  in  the  case  of  a  gift 
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affectmg  the  realty,  is  not,  by  virtue  of  the  trust,  arising  by 
operation  of  law,  a  trustee  for  the  donee."  If  this  is  so,  then 
the  true  reason  why  a  bond  will  pass  to  a  donee  causa  mortis,  is 
not  because  he  has  the  power  of  destroying  it;  nor  because  pro- 
fert  must  be  made  of  it,  when  sued;  nor  even  because  it  is  a 
security  of  a  higher  nature  than  some  other  choses  in  action;  but 
it  is  because  the  donee  has,  in  equity,  a  right  to  enforce  payment 
of  it,  and  to  treat  the  executors  of  the  donor  as  trustees  for  his 
benefit:  in  other  words,  it  is  because  a  bond,  like  the  note  of  a 
third  person,  is  assignable  in  equity;  and  the  principle,  that 
courts  of  equity  will  not  compel  the  completion  of  mere  volun- 
tary gifts  or  conveyances,  does  not  apply  to  donations  causa 
mortis.  Hence,  says  the  same  judge,  when  speaking  of  a  mort- 
gage: "  The  opinion  which  I  have  formed,  is,  that  this  is  a  good 
donatio  mortis  causa,  raising  by  operation  of  law  a  trust — a  trust 
which,  being  raised  by  operation  of  law,  is  not  within  the  statute 
of  frauds,  but  a  trust  which  a  court  of  equity  will  execute."  It 
is  true,  undoubtedly,  that  this  species  of  donation  so  far  re- 
sembles an  ordinary  gift,  that  all  the  possession  which  the  na- 
ture of  the  thing  is  susceptible  of,  should  be  delivered :  Raymond 
V.  SeUick,  10  Conn.  480;  but  it  differs  from  a  gift,  and  more 
nearly  resembles  a  legacy,  in  respect  to  the  right  of  the  donee  to 
the  aid  of  a  court,  in  order  to  make  his  donation  available. 

Notes  and  mortgages  have,  in  this  state,  to  a  great  extent, 
taken  the  place  of  bonds  and  mortgages  as  securities  for  per- 
manent loans;  and  to  make  an  arbitrary  distinction  between 
them,  in  respect  to  the  power  of  the  holders  of  them  to  dispose 
of  them  in  this  way,  could  subserve  no  beneficial  object,  and 
would  be  liable  to  cause  much  practical  inconvenience,  if  not 
injustice.  A  person  who  should  wish  to  dispose  of  a  portion  of 
his  estate  in  this  way,  would  not  be  very  likely  to  see  or  to  rec- 
ognize in  practice,  the  principle,  that  would  enable  him  to  give 
to  one  object  of  his  bounty,  a  bond;  to  another,  the  note  of  some 
third  person,  because  it  was  payable  to  bearer;  and,  at  the  same 
time,  wotdd  preclude  him  from  giving  to  a  third  a  note  and 
mortgage  of  equal  value,  because  it  was  so  drawn  as  not  to  pass 
the  legal  title  by  delivery.  It  is  said  that  in  Raymond  v.  Sellick, 
supra,  the  court  manifested  a  disposition  to  adhere  to  the  old 
law,  regardless  of  the  modem  decisions  which  extend  it.  We 
do  not  so  understand  that  decision.  The  note  in  that  case,  was 
not  given  as  a  donatio  mortis  causa;  but,  if  anything,  it  was  a  gift 
inter  vivos;  it  was  a  mere  promise  to  pay,  by  the  party  himself; 
and,  there  being  no  consideration  for  it,  it  was  of  course  void. 
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We  do  not  mean  to  say,  however,  that  had  it  been  executed  and 
delivered  as  a  donation  cau8a  mortis,  it  would  have  been  good. 
In  Massachusetts,  such  a  gift  of  the  donor's  own  note  would  not 
be  good,  while  the  gift  of  the  note  of  a  third  person  would  be: 
Parish  et  al.  v.  Stone,  14  Pick.  198  [25  Am.  Dec.  878];  Orover, 
Adm'r,  v.  Orover,  24  Id.  261  [36  Am.  Dec.  319].  Indeed,  the 
general  current  of  decisions  in  this  countiy  is  decidedly  in  favor 
of  the  conclusion  to  which  we  have  arrived  in  this  case,  and 
recognize  notes  as  the  proper  subjects  of  this  species  of  donation. 
Coutant  V.  Schuyler  et  al. ,  1  Paige,  316;  Orover,  Adm'r,  v.  Orover, 
24  Pick.  261  [35  Am.  Dec.  319];  WrigU  v.  Wright  etal.,1  Cow. 
698;  1  Story's  Eq.  663,  664;  Bomeman  v.  Sidlinger,  21  Me.  185. 
For  these  reasons,  we  are  of  opinion  that  the  executor  of 
Mrs.  Newman  has  no  interest  in  the  note  and  mortgage  in  ques- 
tion, which  entitles  him  to  a  foredosuxe;  and  we  so  advise  the 
superior  court. 

In  this  opinion  the  other  judges  concurred. 
Bill  dismissed. 


Donatio  Causa  Mobtib,  of  Notes  akd  Othbb  Ghobbb  m  AonoN. — 
See  this  sabject  discaased  at  length  in  note  to  BradUy  ▼.  Hunt,  23  Am.  Deo. 
600.  See  also  the  prior  cases  in  this  series  collected  in  note  to  HclUy  ▼.  Ad" 
ams,  42  Id.  608.  The  principal  case  is  cited  to  the  effect  that  a  promissory 
note  may  be  a  doTiaUo  causa  mortis,  without  indorsement.  That  sach  is  tlie 
law  has  recently  been  decided  in  California,  notwithstanding  the  provision  of 
the  code  declaring  that  a  note  payable  to  order  is  payable  on  the  written  or^ 
der  of  the  payee:  Drtike  v.  HeUcen,  10  Pac.  C.  L.  J.  65. 


Thames  Bane  v.  Loyell. 

[18  ConaBonouT,  600.] 

OnroBiss  has  thb  Exclusive  Eight  to  Rboulatb  Commkbob  with  for- 
eign nations  and  among  the  scyeral  states;  bat  an  act  of  a  state  legisli^ 
ture,  imposing  reasonable  tolls  as  a  compensation  for  rendering  naTigahlt 
a  river  within  its  own  borders,  is  constitutional,  unless  it  oonfliots  with 
the  actual  exercise  of  the  power  of  congress. 

PowKK  OF  Congress  to  Kegulate  Commerce  mat  Extekd  to  all  riven 
navigable  in  fact,  without  reference  to  the  flow  of  the  tidea. 

Existence  of  an  Unexercised  Power  in  Congress  does  not  prevent  tha 
necessary  exercise  of  a  similar  or  equivalent  power  by  the  states,  if  they 
originally  possessed  it. 

Power  of  a  State  to  Bxact  Tolia  from  Vessels  sailing  in  a  river  mad« 
navigable  by  it,  is  not  prohibited  by  the  fact  that  congress  has  made  an 
appropriation  for  the  improvement  of  the  river,  and  has  established  a 
port  of  delivery  on  it. 

Toixs  Levied  bt  a  State  on  Vessels  Naviqatdto  a  Bitxe  within  iti 
borders,  are  not  in  the  nature  of  tonnage  duties. 
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Debt  to  recover  the  amount  of  tolls  on  the  schooner  Banner 
for  nayigating  the  river  Thames.  The  plaintiff  had  acquired 
the  right  of  collecting  such  tolls,  which  was  originallj  granted 
by  the  state  legislature  to  the  Norwich  Channel  Company.  In 
his  plea  the  defendant  alleged  that  the  river  Thames  was  a  nav- 
igable stream;  that  it  had  been  legislated  for  as  such  by  con- 
gress, which  had  established  a  port  of  delivery  at  Norwich,  on 
the  river,  and  had  appropriated  large  sums  of  money  to  improve 
the  navigation  thereof.  The  plaintiff  demurred  to  this  plea, 
which  was  overruled,  and  judgment  given  for  the  defendants. 
The  further  facts  appear  in  the  opinion. 

Strong,  for  the  plaintiff  in  error. 

Staples  and  Foster ,  for  the  defendants. 

Chuboh,  C.  J.  The  leading  principle  involved  in  this  case 
was  also  involved  and  decided,  by  this  court,  in  the  case  of 
Kellogg  v.  The  Union  Company,  12  Conn.  7,  and  it  is  admitted 
that  the  chief  object  here,  is  to  induce  us  to  review  the  opin- 
ion expressed  in  that  case,  as  well  as  to  satisfy  us  that  there 
are  material  facts  here,  not  found  there,  which  ought  to  distin- 
guish the  present  from  the  former  case.  The  case  of  Kellogg  v. 
The  Union  Company  was  decided  upon  great  deliberation,  and 
in  view  of  all  the  important  cases  bearing  upon  it  which  had 
gone  before  it;  and  although  it  may  be  too  much  for  us  to  say 
that  no  doubts  were  then  entertained  or  expressed,  upon  the 
controlling  principles  of  the  decision,  yet  they  were  not  so  great 
as  to  produce  any  dissenting  opinion.  The  doctrine  of  that 
case,  as  we  now  recognize  it,  is  that  congress,  by  the  constitu- 
tion of  the  United  States,  has  the  exclusive  right  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states; 
but  that  an  act  of  a  state  legislature,  imposing  reasonable  tolls, 
as  a  compensation  for  rendering  navigable,  or  more  extensively 
so,  a  river  within  its  own  borders,  is  constitutional,  unless  it 
conflicts  with  the  actual  exercise  of  the  powers  of  congress. 
The  power  to  regulate  commerce,  says  Chief  Justice  Marshall, 
in  CHbbons  v.  Ogden,  9  Wheat.  1,  "is  to  prescribe  the  rule  by 
which  commerce  is  to  be  governed."  And  in  the  some  case, 
Johnson,  J.,  says  that  "it  is  no  objection  to  the  existence  of 
distinct  substantive  powers,  that  in  their  application  they  bear 
upon  the  same  subject." 

Now,  what  has  congress  done,  and  what  has  the  state  done? 
Congress  has  passed  no  law  with  particular  reference  to  the 
navigation  of  the  river  Thames;  nor  directed  upon  what  terma 
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Tessels  might  nayigate  this  stream.  It  has  made  Norwich  a 
port  of  delivery;  and  if  it  had  not,  it  does  not  follow  that  Tea* 
sels  duly  licensed  would  not  have  had  the  same  right  to  pass 
and  repass  to  and  from  that  port.  The  state  has  not  attempted 
to  regulate  commerce  upon  this  river :  it  has  only,  by  virtue  of 
its  original  powers,  through  the  agency  of  a  corporation,  cre- 
ated by  itself,  rendered  navigable,  by  a  certain  description  of 
vessels,  a  river  which  was  not  navigable  before,  and  has,  to  all 
licensed  vessels  and  others,  extended  facilities  of  commercial  in- 
tercourse beyond  what  existed  before.  This  it  has  done  by  vir- 
tue of  the  dame  authority  by  which  it  constructs  roads,  bridges, 
ferries,  and  canals.  And  laws  establishing  these  latter,  says 
Johnson,  J.,  in  the  case  referred  to,  p.  235,  ''are  in  fact  com- 
mercial facilities,  for  which,  by  the  consent  of  mankind,  a  com- 
pensation is  paid,  upon  the  same  principle  that  the  whole 
commercial  world  submit  to  pay  light  money  to  the  Danes.'' 
These  acts,  improving  rivers,  constructing  roads,  etc. ,  will  never 
be  complained  of,  as  interfering  with  the  rights  and  powers  of 
congress.  The  tolls  alone  are  the  subject  of  complaint.  But 
these  are  only  the  fair  equivalent  for  privileges  which  the  state 
had  a  right  to  create,  and  without  which  these  privileges  could 
never  have  existed.  Commerce,  therefore,  has  not  been  crip- 
pled by  the  tolls,  as  the  defendant  claims,  but  has  been  ex- 
tended by  them.  The  legislature  of  the  state  creating  this 
corporation,  with  its  duties  and  its  privileges,  has  come  in  aid 
of  the  powers  of  congress. 

It  seems  to  be  admitted,  that  states  may  construct  canals,  turn- 
pikes, bridges,  etc.,  and  impose  tolls  upon  passengers  and 
freight,  as  a  remuneration  for  the  improvement;  and  that  this 
may  be  done,  without  interfering  with  the  power  of  congress  to 
regulate  commerce  among  the  states,  or  its  power  to  establish 
post-ofiices  and  post  roads.  We  have  not  been  able  to  discover 
a  sound  distinction  between  these  cases,  and  the  one  we  are  con- 
sidering. Congress  has  the  same  power  to  regulate  commerce 
upon  the  land  as  upon  the  water.  A  river,  to  be  sure,  is  a 
natural  channel;  but  if  it  is  not  a  navigable  one,  it  can  no  more 
be  used  for  the  purposes  of  commerce  than  the  land;  and,  there- 
fore, to  convert  it  from  a  mere  natural  channel  into  a  public 
highway,  for  commercial  purposes,  and  to  levy  a  toll  to  reim- 
burse the  expense,  no  more  conflicts  with  the  powers  of  con- 
gress over  the  commerce  of  the  country,  than  the  construction 
of  a  canal  or  a  turnpike  for  the  same  purposes,  with  the  sam« 
tolls.     And  this,  we  think,  is  equally  true  of  rivers,  which  are 


July,  1847.]         Thames  Bane  v.  Lovell.  336 

only  navigable  to  a  partial  and  limited  extent,  and  by  artificial 
and  expensive  means,  are  rendered  navigable  to  a  greater  extent, 
with  a  reasonable  toll  levied  upon  those  only  who  receive  the 
benefit  of  the  extended  navigation.  The  principle  is  the  same 
in  both  the  cases  stated.  In  speaking  here  of  navigable  rivers, 
we  speak  of  them  as  public  highways  only,  without  reference  to 
the  flow  of  the  tides;  for  to  all  rivers  navigable  in  fact,  the 
power  of  congress  to  regulate  commerce  may  extend,  without 
distinction.  And  we  suppose,  therefore,  that  the  several  state 
legislatures  have  the  same  power  to  improve  the  navigation  of 
tide-water  rivers,  as  any  other. 

It  is  said  by  Woodbury,  J.,  in  the  late  case  of  The  United 
States T.  The  Proprietors  of  the  New  Bedford  Bridge,  "That  a 
giant  of  power  by  congress,  probably  does  not  prevent  the 
states  from  continuing  to  act  on  subjects  within  the  grant,  till 
congress  legislate  fully  concerning  it,  and  so  as  to  conflict  with 
the  doings  of  the  state,  unless  there  is  an  express  prohibition 
on  the  states  to  act  further  in  the  matter,  or  it  is  sti'ongly  im- 
plied from  the  nature  of  the  case:"  Law  Bep.,  July,  1847,  vol. 
10,  p.  127.  We  think  this  is  the  safe  doctrine,  and  tends  more 
to  harmonize  the  different  jurisdictions  of  state  and  national 
legislation,  than  any  other.  Certainly,  the  mere  existence  of  an 
unexercised  power  in  congress,  should  not  prevent  the  necessary 
exercise  of  a  similar  or  equivalent  power  by  the  states,  if  they 
originally  possessed  it.  And  in  the  present  case,  congress  has 
done  nothing  more  than  to  constitute  Norwich  a  port  of  deliv- 
ery— an  act  which  has  become  of  more  importance,  by  reason  of 
the  legislation  of  the  state,  authorizing  and  effecting  the  im- 
provement of  the  navigation  of  the  river.     Here  is  no  conflict. 

But  it  is  objected,  that  by  the  operation  of  this  charter,  a 
tonnage  duty  is  in  effect  levied  upon  licensed  vessels  navigating 
the  river.  If  this  be  so,  it  is  illegal;  for  this  power  is  taken 
away  from  the  states  by  the  constitution  of  the  United  States. 
But  we  think  that  this  toll  is  not  in  the  nature  of  a  tonnage 
duty,  or  any  duty  at  all  upon  the  vessel,  within  the  meaning  of 
the  constitution,  any  more  than  a  toll  at  a  turnpike  gate  is  a  duty 
upon  the  carriage:  it  is  a  compensation  exacted  for  a  privilege 
conferred,  and  in  proportion  to  it.  It  is  no  more  a  tonnage 
duty  than  laws  regulating  wharfage  or  port  charges.  Upon  this 
second  consideration  of  the  principles  advanced  by  us  in  the 
case  of  Kellogg  v.  The  Union  Company ,  12  Conn.  7,  we  again 
assert  them,  and  yield  to  the  authority  of  that  case  as  binding 
upon  us. 
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Nor  are  vre  satisfied,  that  the  additional  facts  peculiar  to  tho 
present  case,  and  relied  upon  by  the  defendant,  as  delivering  it 
from  the  authority  of  the  former  case,  are  sufficient  for  that  pur- 
pose. This  record  shows,  that  in  addition  to  the  improvements 
made  in  the  navigation  of  the  river,  and  to  the  money  expended 
by  the  original  Norwich  Channel  Company,  and  by  the  plaintiffs, 
the  Merchants'  Bank,  under  a  resolve  of  the  general  assembly, 
has  expended  fifteen  thousand  dollars,  and  also,  that  by  virtue 
of  an  appropriation  made  by  congress,  there  has  been  expended 
a  further  sum  of  thirty  thousand  dollars;  and  thereby  the  navi- 
gation has  been  still  more  and  essentially  improved  for  the  pas- 
sage of  vessels  of  greater  draught  of  water  than  before.  But  if 
the  original  charter,  and  the  authority  to  collect  tolls  under  it, 
upon  a  compliance  with  its  conditions,  was  constitutional  and 
valid;  and  if  the  navigation  has  been  improved  at  the  expense 
of  the  plaintiffs  and  of  those  to  whose  rights  they  have  succeeded, 
of  which  the  navigators  of  the  river  and  these  defendants  are 
receiving  the  benefit,  how  can  it  be  said  that  the  plaintiffs  can 
be  deprived  of  the  stipulated  reimbursement  provided  for  their 
expenditures,  because  other  improvements  from  other  means, 
have  been  superadded  to  theirs  ?  We  know  of  no  principle  of 
common  justice,  which  can  sanction  such  a  course.  These  latter 
improvements  have  been  made  in  addition,  and  not  either  in  op- 
position to,  or  in  destruction  of,  such  as  were  effected  by  the 
plaintiffs. 

We  advise  the  superior  court,  that  the  judgment  of  the  justice 
of  the  peace  is  erroneous;  and  that  it  be  reversed. 

In  this  opinion  the  other  judges  concurred,  except  Wattb,  J., 
who  declined  giving  any  opinion,  being  a  stockholder,  or  related 
to  some  stockholder  of  the  Thames  Bank. 

Judgment  reversed. 

Wharfage  Exacted  from  Vessels  is  kot  a  Tonnaob  Duty:  0*Oonleif 
V.  Natchez,  40  Am.  Dec.  87.  The  case  of  Kellogg  v.  Umon  Company^  12 
Conn.  7)  which  was  referred  to  by  the  court  in  the  principal  case  and  made  the 
baaia  of  their  decision,  was  almost  identical  with  it.  It  was  decided  in  that  cas* 
that  a  state  had  power  to  improve  the  navigation  of  a  river  within  its  limits,  be- 
tween a  port  of  entry  and  a  port  of  delivery,  and  to  establish  tolls  for  vessels 
navigating  the  same,  and  that  such  legislation  was  not  in  conflict  with  the 
constitution  of  the  United  States. 
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GlABE  V.   WmXAKEB. 

[18  OomoonoOT,  643.] 

JxmGoaasn  ov  a  Vkbdict  will  be  Abkested,  wheroi  through  the  mistake 
of  oonnael,  a  paper,  which  was  not  offered  in  evidence,  but  which  had 
been  ased  by  a  witness  to  refresh  his  memory,  was  taken  by  the  piry  into 
the  consultation  room,  if  the  same  might  have  influenced  their  verdiotb 

MOBTOAOES  OF  PERSONAL  pROFBRTT,  to  whom  anthority  is  given  by  the 
moirtgage,  to  take  possession  of  the  property  and  sell  it  for  the  payment 
of  his  debt,  can  not  be  sued  in  trover  by  the  mortgagor  for  so  doing. 

DoMidLS  o&  Residence  of  a  Lunatic  is  not  changed  by  his  removal  to  an 
asylum  in  another  state. 

Tbotbb  for  various  articles  of  furniture  at  one  time  the  prop- 
erty of  the  plaintiff.  Whitaker,  one  of  the  defendants,  held  a 
mortgage  on  a  portion  of  the  property,  by  the  terms  of  which 
authority  was  given  him  to  sell  the  mortgaged  property  for  the 
payment  of  his  debt.  The  plaintiff  became  a  lunatic,  and  the 
defendant  Perkins  was  appointed  his  overseer  in  the  second  stage 
on  August  12,  1844.  He  filed  an  inventoiy  of  the  lunatic's  es- 
tate, as  required  by  law,  in  the  office  of  the  town  clerk.  This 
inventory  was  not  signed  or  authenticated.  The  defendants 
daimed  that  they  had  disposed  of  the  property  to  pay  the  luna- 
tio's  debts.  When  the  juiy  retired  they  took  with  them  a 
writing,  which  the  court  found  was  calculated  to  influence  their 
verdict,  which  had  never  been  offered  in  evidence,  although  it 
had  been  used  by  a  witness  to  refresh  his  memory.  The  further 
facts  api)ear  in  the  opinion.  Verdict  was  given  for  the  plaintiff. 
The  defendants  moved  in  arrest  of  judgment. 

Strong  and  Foster,  for  the  motion. 

Clevelandy  CaUin,  and  Hovey,  contra. 

By  Court,  Ellswobth,  J.  We  are  all  of  opinion  that  the 
motion  in  arrest  is  well  founded.  The  judge  found  that  the 
paper  complained  of  was  before  the  juiy,  during  all  their  delib- 
erationSy  and  was  calculated  to  affect  the  verdict.  It  certainly 
was;  and  nothing  short  of  proof  that  the  paper  was  not  opened 
and  read,  could  save  the  verdict.  Otherwise,  we  must  disregard 
first  principles,  and  establish  a  precedent  which  may  lead  to  dis- 
astrous consequences.  The  mistake  and  absence  of  evil  design, 
on  the  part  of  the  counsel  of  the  prevailing  party,  can  avail 
nothing.  That  which  is  found  to  be  true  in  this  case,  may  be 
doubtful  in  the  next  case;  and  certainly  a  door  will  be  opened 
for  evil  practices.  The  jury-room  can  not  be  guarded  with  too 
much  vigilance  and  jealousy.    Courts  must  reject  all  evidenoe 
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not  xeoeiTed  on  the  trial,  and  must  repel  every  foreign  influence 
which  may  affect  the  minds  of  the  jury.  If  we  need  authorities 
to  so  plain  a  point,  those  cited  on  the  argument  are  conclusive: 
Mix  V.  Drury,  5  Pick.  298;  Whitney  v.  Whitman^  6  Mass.  405; 
Benson  v.  Fish,  6  Oreenl.  141;  1  Sw.  Dig.  776.  So,  we  are  all 
of  opinion  that  the  superior  court  should  have  charged  the  jury, 
as  requested  by  the  defendants,  in  relation  to  the  mortgages  to 
Whitaker.  By  those  mortgages,  Whitaker,  and  all  who  acted 
under  him,  had  a  right  to  take  possession  of  the  articles  enu- 
merated in  them;  and  by  one  of  them  he  is  authorized  to  sell 
those  articles  and  pay  his  debts  with  the  avails.  How,  then,  can 
he  be  sued  in  trover?  At  law,  the  goods  and  the  avails  of  them 
belong  to  him.  It  was  through  some  inadvertence  this  error 
had  intervened. 

There  is  another  point  on  which  we  are  not  agreed;  and» 
therefore,  we  place  our  decision  on  the  grounds  already  stated. 
We  all  think  that  the  appointment  of  A.  G.  Frink,  as  overseer, 
on  the  twenty-fourth  of  July^  1844,  is  legal;  and  that  this  pro- 
ceeding might  be  followed  up  and  perfected  by  the  appointment 
of  an  overseer  in  the  second  stage,  notwithstanding  the  objec- 
tion that  the  plaintiff  was  not  an  inhabitant  of  Norwich  during 
the  latter  part  of  said  proceeding.  We  do  not  think  the  party 
had  changed  his  domicile  or  residence;  nor  if  he  had,  that  he 
could  interrupt  the  proceeding.  We  express  no  opinion  upon 
the  question  of  notice.  We  are  inclined  to  think  that  Perkins 
complied  with  the  statute  in  leaving  a  true  and  perfect  inventory 
of  the  estate  of  the  plaintiff  in  the  office  of  the  town  derL 
We  advise  a  new  trial. 

In  the  opinion  thus  expressed,  the  other  judges  concurred. 
New  trial  to  be  granted. 

Vkbdict  will  be  Sbt  Asms  ob  Abbbstbd,  if  the  joiy  take  papen  into  the 
ecmsnltation  room,  which  might  have  influenced  their  verdict:  HUUm  v.  8<mtk- 
vneh,  35  Am.  Dec.  253,  and  note,  in  which  the  general  tnbjeot  of  mitocmdnel 
of  a  jnry  ia  oonaidered  at  length. 
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Sessions  v.  Stevens. 

[1  Florida,  283.] 

IvwnassT  against  a  Oabnishee  is  Pbiica  Facib  a  Bab  to  a  tabfleqaent  roi 
oovery  of  the  same  debt  by  any  person. 

Iv  Gabss  ov  Oabnishment,  THB  ExBcuTiOK  Creditob  is  deemed  an  asiignet 
of  the  debt  from  and  after  the  service  of  the  garnishment,  and  is  entitled 
to  Judgment  as  if  such  assignment  had  been  regularly  made. 

JuXKlMKNT  AOADTST  A  Oaknishes  is  entitled  to  all  the  attributes  of  an  ad- 
judication upon  the  subject-matter;  and  the  debt  garnished  loses  its 
identity  and  character  and  ceases  to  be  the  subject  of  future  action. 

JUDOMXNT  AGAINST  A  QaBNISHSB  OAN  NOT  BB  CJOLLATEBALLT  ATTACKED  fof 

inegolarity  in  the  proceedings  upon  which  it  was  based,  aa  by  showing 
that  the  garnishment  was  issued  and  served  before  a  return  of  "no  prop- 
erty" was  made  on  the  execution. 

AflsuiiPSiT  by  plaintiff  as  indorsee  of  a  promissory  noie»  made 
hj  John  SteTens,  dated  Jtdy  30, 1842,  and  payable  September 
Isty  of  the  same  year.  The  facts  appear  in  the  opinon.  De- 
fendant had  judgment.    Plaintiff  appealed. 

Bandal  and  Eiagner,  for  the  appellant. 

By  Oonrt,  Baltzell,  J.  This  is  a  suit  instituted  by  Sessions 
agamst  Stevens,  in  the  court  below,  on  a  note  for  one  hun- 
dred and  six  dollars,  payable  the  first  of  September,  1842,  to 
Adam  Wyrick,  and  by  him  assigned  to  plaintiff.  The  defense 
principally  relied  upon  was,  that  '*  defendant  was  served  with  a 
process  of  garnishment  issued  from  the  superior  court  of  Jeffer- 
son county,  upon  a  judgment  and  execution  issued  out  of  said 
court,  in  which  James  Branon  was  plaintiff,  and  said  Wyrick 
was  defendant,  to  answer  concerning  his  indebtedness  to 
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Wjiicky  according  to  Iaw»  and  upon  such  answer  at  NoTcmber 
term,  1844,  of  said  court,  judgment  was  rendered  against  said 
defendant  for  the  amount  due  on  the  note,  to  wit,  the  sum  of 
seventy-one  dollars,  and  three  dollars  and  ninety-four  cents 
costs,  which  record  he  brings  into  court,"  etc.  To  this  there 
was  a  replication  ''  that  no  such  judgment  as  mentioned  in  said 
defendant's  plea,  was  obtained  in  favor  of  James  Branon  at  said 
November  term,  1844."  The  court  below  directed  the  jury  that 
plaintiff  was  not  entitled  to  recover,  and  the  propriety  of  this 
instruction  is  now  presented  to  the  consideration  of  this  court 
by  the  assignment  of  errors.  The  instruction  would  seem  to 
follow  as  a  consequence  from  the  state  of  the  pleadings,  and  the 
successful  maintenance  by  defendant  of  his  plea  of  judgment  re- 
covered. A  judgment  against  a  garnishee,  prima  facie,  is  a  bar 
to  a  subsequent  recoveiy  of  the  same  note  in  the  hands  of  any  one. 
The  law  in  such  cases  constitutes  the  execution  creditor  an 
assignee  of  the  note  from  the  time  of  the  service  of  the  notice  of 
garnishment,  and  entitles  him  to  judgment  as  if  the  note  had 
been  regularly  assigned  to  him  by  act  of  the  party,  otherwise 
there  would  be  the  strange  and  extraordinary  anomaly  of  a  trib- 
unal of  justice  committing  an  act  of  injustice,  by  compelling  a 
party  to  pay  twice  on  the  same  engagement. 

Such  judgment  is  the  action  of  a  court  of  competent  and  gen- 
eral jurisdiction,  and  is  entitled  to  all  the  attributes  of  an  adju- 
dication upon  the  subject-matter.  By  it,  the  note  in  legal  con- 
templation, becomes  extinguished,  loses  its  identity  and  char- 
acter, and  ceases  to  be  the  subject  of  future  action.  '*  It  is  evi- 
dence not  only  of  the  judgment,  but  of  the  right  which  it  has 
decided:"  Oreen  v.  Sarmiento,  Pet.  C.  0.  74.  "A  judgment 
in  its  nature  concludes  the  subject  in  which  it  is  rendered,  and 
pronounces  the  law  of  the  case.  It  puts  an  end  to  all  inquiries 
into  the  fact,  by  deciding  it:"  Ex  parte  Walhins,  3  Pet.  204,  205. 
If  the  plaintiff,  instead  of  taking  issue  on  the  plea  as  to  the 
existence  of  the  judgment,  had  replied,  that  he  was  a  bona  fide 
holder  of  the  note  before  service  of  the  notice  of  garnishment,  a 
different  case  might  have  been  presented:  Williams  v.  Marston, 
8  Pick.  67.  But  this  was  not  done,  and  it  is  questionable  whether 
such  evidence  was  admissible  on  the  trial.  Yet  the  evidence 
shows  the  note  to  have  been  assigned  after  service  of  the 
notice.  The  assignment  of  the  note  bears  date  the  year  it  be- 
came due.  Omitting  the  day  and  the  month,  a  suspicious  cir- 
cumstance, and  the  proof  on  the  part  of  the  defendant,  was  that 
Wyrick,  the  original  holder  in  March,  1843  (the  notice  being 
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served  in  February  preceding),  asked  payment  of  Stevens  of  the 
note.  Stevens  said  he  had  been  garnished.  Wyrick  asked  for 
another  note.  Wyrick  had  it  and  showed  it  to  Stevens.  The 
plaintiff  did  not  prove  when  or  how  he  obtained  the  note.  Un- 
der this  state  of  facts,  we  concur  in  the  opinion  with  the  cir- 
cuit court  as  to  the  propriety  of  the  instruction  given. 

It  was  objected  that  the  notice  of  garnishment  was  illegal,  there 
not  being  a  return  of  "no  property  "  on  the  execution,  which  is 
made  a  prerequisite  by  the  statute  to  the  issuing  of  notice  of 
garnishment.  That  there  was  an  irregularity  in  this  respect 
does  not  admit  of  doubt,  and  if  the  application  had  been  made 
to  the  court  rendering  the  judgment  to  set  aside  the  notice,  or 
objection  had  been  made  to  the  answer  of  the  garnishee,  the 
court  would  probably  have  quashed  it,  or  excused  him  from 
answer.  In  case  of  overruling  his  objections,  the  party  might 
have  appealed,  or  had  his  writ  of  error.  But  this  is  his  priv- 
ilege, and  he  may  waive  it.  By  declining  this  course,  he  is  pre- 
sumed to  have  assented  to  it,  nor  is  he  or  his  assignee  permitted  to 
disturb  the  judgment  afterward  in  another  suit,  presenting  the 
question  in  a  collateral  manner.  These  principles  will  be  found 
to  be  asserted  in  repeated  decisions  of  the  supreme  court  of  the 
United  States.  Thus,  ''a  court  which  is  competent,  by  its  con- 
stitution, to  decide  on  its  ovm  jurisdiction,  and  to  exercise  it  to 
a  final  judgment,  vrithout  setting  forth  in  its  proceedings,  the 
facts  and  evidence  on  which  it  is  rendered,  whose  record  is  ab- 
solute verity  not  to  be  impugned  by  averment  or  proof  to  the 
contrary,  is  of  the  description  of  courts  whose  judgments  are 
conclusive  if  not  removed  to  an  appellate  court.  There  can  be 
no  judicial  inspection  behind  the  judgment,  save  by  appellate 
power:"  Voorheea  v.  Bank  of  United  States,  10  Pet.  473;  Orig' 
rum* 8  Lessees  v.  Astor,  2  How.  (U.  S.)  343.  Considering  this 
view  of  the  subject  conclusive,  we  have  not  deemed  it  necessary 
to  notice  the  other  points  in  the  case;  being  fully  satisfied  that 
the  judgment  shotdd  be  affirmed — which  is  decreed  accordingly. 


JuDOMKNTS  AOAnrsT  Gabnishxes  are  peculiar  in  that  they  operate  to  make 
one  man  pay  another  man's  debt.  By  virtue  of  a  so-called  judicial  assign- 
ment, a  debtor  of  the  defendant  may  be  called  upon  to  pay,  not  his  immediate 
creditor,  the  defendant,  but  this  defendant's  creditor,  the  plaintiff.  What, 
therefore,  are  the  rights  of  the  several  parties  to  this  species  of  novation? 
How  is  the  defendant  to  be  protected  in  the  proper  application  of  his  prop- 
erty in  the  ganushee's  control,  and  what  provision  has  the  law  made  to 
gnard  the  garnishee  when  called  upon  by  the  defendant  to  account  for  hit 
property?  It  is  to  be  observed  that  this  payment  of  one's  debt  by  substitut- 
ing his  debtor  is  not  the  result  of  an  agreement  between  the  parties  inter- 
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ested.  The  whole  proceeding  is  hiTolootaiy,  the  partiei  etand  at  arm's 
lengUt  With  these  preliminary  remarks,  let  ns  proceed  to  examine  the  natore 
of  the  relation  between  garnishee  and  defendant  as  affected  by  the  rendition 
of  judgment  against  the  garnishee  in  favor  of  the  plaintiff  in  the  main  action. 

Bights  of  thk  Gabnisheb  on  Patmbnt  of  Judgment. — It  is  a  matter 
upon  whieh  there  is  no  conflict  of  anthority  that  where  the  garnishee  has 
paid,  in  due  coarse  of  law,  a  judgment  rendered  against  him«  snch  payment 
is  conclosive  upon  the  defendant  in  the  main  action,  and  will  bar  his  recor- 
ery  against  the  garnishee  to  the  amount  of  the  payment:  Canady  y,  Detrtck, 
63  Ind.  485;  Ortenman  v.  Fox,  54  Id.  267;  Ohio  ds  Miss.  B,  W.  Co,  v.  Alvqf, 
43  Id.  180;  BarUm  v.  AUbrigJU,  29  Id.  489;  Schoppenhast  y.  BoUman,  21  Id. 
280;  Ladd  v.  Jcuxibs,  64  Me.  347;  Broum  v.  Dudley,  33  N.  H.  511;  AUen  ▼. 
WaU,  79  m.  284;  Hvrth  v.  Pfe^/U,  42  Mich.  32;  EiU  v.  Lacff,  3  Ala.  104; 
MVls  V.  StewaH,  12  Id.  90;  Boss  v.  PiUs,  39  Id.  606;  Anderson  v.  Toung,  21 
Pa.  St.  443;  NobU  v.  Thompson  OU  Co.,  69  Id.  409;  Morgan  v.  NemOe,  74 
Id.  52;  WigvfoU  v.  Union  O.  <k  M.  Co,,  37  Iowa,  129;  Baltimore  <£•  0.  B.  B, 
Co.  V.  May,  25  Ohio  St.  347.  Such  payment  to  the  attaching  creditor  by  the 
garnishee  may  be  pleaded  in  hair  to  an  action  brouKht  by  the  defendant  to 
recover  the  same  amouut  from  the  garnishee.  Same  citations.  If  the  gar- 
nishee has  already  pleaded  in  his  creditor's  action,  he  may,  on  the  pbuntiff^s 
recovery  of  judgment,  resort  to  equity,  set  up  the  payment  to  the  attaching 
creditor,  and  have  the  execution  on  the  judgment  enjoined:  Allen  v.  Wait,  79 
lU.  284. 

Against  an  assignee  subsequent  to  the  garnishment  the  payment  by  the 
garnishee  under  the  judgment  may  be  relied  upon  as  a  defense:  Newman  v. 
Manning,  79  Ind.  218;  BushneU  v.  Alle7i,  48  Wis.  460.  And  this  although 
such  assignee  had  acquired  his  rights  between  the  service  of  the  writ  upon 
the  garnishee  and  the  return  thereof,  and  notice  had  been  given  to  the  gar* 
nishee  before  payment:  Id.  But  if  the  assignment  was  prior  to  the  service 
of  the  writ,  and  the  garnishee  had  notice  thereof,  judgment  against  him  and 
payment  to  the  attaching  creditor  is  no  defense  to  the  assiguee's  action:  Lewis 
T.  Dunlop,  57  Miss.  1.30.  If  at  any  time  prior  to  judgment  in  favor  of  the 
attaching  creditor  against  the  garnishee  the  latter  learns  of  an  assignment 
before  the  service  of  the  writ  of  attachment,  he  must  bring  the  fact  to  the 
attention  of  the  court.  The  judgment  and  payment  thereunder  will  be  no 
protection  to  the  garnishee  who  knows  of  the  prior  assignment  of  the  de* 
fendant*B  claim  against  him,  and  omits  to  set  up  that  fact  in  his  answer,  or 
to  take  some  step  to  acquaint  the  court  with  the  real  state  of  affiiirs,  to  the 
end  that  the  assignee's  interest  may  be  protected:  Lasrabee  ▼.  Knight,  09 
Me.  320;  Oreentree  v.  Bosenstock,  61  N.  Y.  583;  Dttwson  v.  Jones,  2  Hoost 
412;  Smoot  v.  Eslava,  23  AIbl  659;  Bunker  v.  Gilmore,  40  Me.  88;  Casey  ▼• 
Davis,  100  Mass.  124;  Nolde  v.  Th<mpson  OU  Co,,  79  Pa.  St.  354;  a  Q,  21 
Am.  Bep.  66.  Payment  to  the  plaintiff  under  such  circumstanoes  is  a  vol- 
untary act  on  the  part  of  the  garnishee,  who  must  bear  the  responsibility  of 
having  assumed  that  the  assignee  was  not  entitled  to  the  property  in  his,  the 
garnishee's  hands:  Greentree  t.  Bosenstock,  61  N.  Y.  583.  A  payment  under 
a  judgment,  in  good  faith,  and  without  notice  of  a  prior  assignment,  will 
protect  the  garnishee:  Bunker  v.  Oilmore,  40  Me.  88,  and  see  oases  first  above 
cited  in  this  paragraph. 

The  garnishee  who  seeks  to  discharge  his  liability  to  his  creditor  by  reason 
of  a  payment  to  a  judgment  creditor  of  that  creditor,  mast  not  have  done 
anything  to  prejudice,  or  omitted  to  use  all  reasonable  precaution  to  proteot» 
hii  creditor.     Qarnishment  ''can  borrow  no  aid  from  volunteered  acts  of  the 
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garnishee.  Such  acts  will  be  regarded  as  void,  so  far  as  they  interfere  with 
the  rights  of  third  parties:*'  Brake  on  Attachment,  sec.  451  b,  4th  ed.  *'The 
lawful  owner  of  a  claim  can  only  be  estopped  by  garnishee  proceedings  in 
which  the  garnishee  has  been  put  by  regular  course  of  law  into  a  position  to 
bind  snch  cwner:"  fiirth  v.  Pfafie^  42  Mich.  31,  33;  Hebtl  v.  Amcaum  Iiis,  Co., 
83  Id.  400.  The  garnishee  can  not  waive  service  of  the  writ,  and  voluntarily 
appear:  Hehtl  v.  Amaaon  Ins.  Co,,  supra;  Schindler  v.  Smith,  18  La.  Ann.  47B, 
In  the  case  from  33  Mich.,  Judge  Graves  says:  "Many  things  may  take  place 
In  the  course  of  such  [garnishment]  proceedings  which  the  garnishee  on  tke 
one  hand  or  the  garnishor  on  the  other  may  be  bound  or  estopped  by  as  be- 
tween themselves,  but  which  the  garnishee  may  not  be  able  to  urge  as  matter 
of  defense  against  the  suit  of  the  principal  defendant.  Still  there  is  no  ques- 
tion of  the  right  of  one  prosecuted  as  garnishee  to  make  many  admissions  and 
waivers  without  endangering  his  protection.  He  need  not  wait  to  be  led  by 
the  shonlder  into  court.  He  need  not  wage  battle  at  every  step.  The  law 
itself  not  only  recognizes  his  right  to  suffer  default,  but  provides  what  the 
practloe  shall  be  in  such  case,  and  invests  the  judgment  with  the  same  pro- 
tective force  as  it  does  one  awarded  after  vigorous  contest."  But  "inde* 
pendent  and  spontaneous  submission  by  the  custodian  or  debtor,  of  the  right 
belonging  to  the  principal  defendant,  can  not  bind  him.  The  intervention  of 
the  law,  according  to  its  own  substantial  appointments,  can  alone  initiate 
compulsory  novation.  A  garnishee  may  admit  away  his  own  right,  over 
which  he  has  power,  but  he  can  not  admit  away  another's  right,  over  which 
he  has  no  power.  It  is  a  plain  proposition  that  one  against  whom  there  is  an 
existing  claim  can  not  by  his  own  aot  alone  transfer  it  into  an  obligation  to 
another." 

The  extent  to  which  the  garnishee  must  go  in  defending  the  proceedings  in 
order  to  make  the  judgment  a  protection  to  him  is  thus  comprehensively 
stated  in  Johann  v.  Rvfener,  32  Wis.  195,  198:  It  is  his  duty  '*to  exhaust 
•11  legal  means  to  avoid  a  judgment  against  him  therein."  And  this  rule  is 
■nb6e<]uently  explained  in  Bushnell  v.  Allen,  48  Id.  460, 467,  as  follows:  "We 
think  all  that  is  required  by  the  rule  above  stated  is,  that  the  garnishee  shall 
interpose  any  defense  to  the  merits  which  he  knowb  the  principal  defendant 
might  interpose  were  he  present  defending  against  the  garnishment  proceed- 
ings. We  do  not  think  he  is  required  to  make  technical  objections  to  defects 
in  the  record,  which,  if  made,  can  readily  be  cured  by  amendment."  When 
the  "  garmshee  summons"  is  not  required  to  be  served  on  the  defendant  in 
the  main  action,  it  is  also  the  duty  of  the  garnishee  to  claim  the  benefit  of  the 
exemption  laws  on  behalf  of  the  defendant,  "or  at  least  have  given  him  no- 
tice of  the  pendency  of  these  proceedings,  and  afforded  him  an  opportnni^ 
to  defend:"  Pierce  v.  RaUiDdy  Co,,  36  Id.  283;  BuskneU  v.  AUen,  48  Id.  460; 
Waikins  v.  Ccuon,  46  Ga.  444.  The  garnishee's  position  is  one  eminently 
passive,  with  respect  to  the  defendant,  and  to  the  plaintiff.  As  he  can  not 
torn  over  the  defendant's  property  to  the  plaintiff  until  after  regular  proceed- 
ings at  law,  neither  can  he  assume  to  determine  the  illegality  of  those  pro- 
ceedings, and  pay  the  attached  debt  to  the  defendant:  Paul  v.  Johnson,  9 
Phil.32. 

The  foregoing  principlcb  iavolved  in  the  rights  of  the  defendant  and  the 
garnishee  upon  payment  of  the  attaching  creditor's  judgment  against  the  gar- 
nishee, are  succinctly  stated  by  Mr.  Drake,  Attachment,  sec.  711,  substantially 
as  follows:  In  order  to  make  such  payment  a  defense  to  the  defendant's  action 
against  the  garnishee,  it  is  necessary:  1.  To  prove  the  judgment:  Barton  v. 
Smith,  7  Iowa,  85;  Leonard  v.  New  Bedfcrd  t\ve  Cents  Savings  Bank^  116 
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Mass.  210,  where  the  execation  against  the  trostee  recited  the  rendition  of 
judgment  against  the  defendant,  and  that  **  execution  was  likewise  awarded 
against  the  goods,  effects,  and  credits  of  the  said  defendant  in  the  hands  and 
possession  of  the  Five  Cents  Savings  Bank,  trustee  of  said  defendant."  2.  The. 
judgment  must  have  been  valid.  3.  The  judgment  must  not  have  been  vol- 
untary. 4.  The  payment  must  have  been  actual  and  not  simulated.  5.  The- 
judgment  must  have  been  rendered  by  a  court  having  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties;  and,  6.  The  plaintiff  must  have  complied  witk 
all  the  conditions  precedent  to  obtaining  execution.  Moreover,  the  facts  re- 
quired by  statute  to  enable  the  attachment  plaintiff  to  hold  the  debt  daa- 
by  the  garnishee,  must  appear  in  the  record  of  the  attachment  suit:  Drake*. 
sec.  /  Xa«. 

The  question  here  arises,  has  the  garnishee  anything  to  do  with  the  pro- 
ceedings in  the  main  action  7    Must  he  or  can  he  set  up  irregularitiee  in  that 
proceeding  to  resiit  the  judgment  against  himself  ?    If  the  principal  jndg- 
ment  is  void  he  can,  and,  under  the  rule  that  he  should  take  advantage  of 
any  defects  on  the  merits,  ought  to  resist  payment  to  the  garnishor  on  that 
ground:  Lcudlaw  v.  Morrow^  44  Mich.  547;  Cota  v.  Rosa,  66  Me.  161;  Er%om 
V.  HtatK  50  Miss.  795;  Woad(folh  v.  Whibwcrth,  5  Coldw.  561;  Pratt  v.  Chm- 
l\ff^  9  Allen,  90;  Thoifer  v.  TyUr,  10  Gray,  164.     But  with  mere  irregularitiea 
in  the  action  against  the  defendant,  the  garnishee  has  no  concern.    The  law 
and  the  authorities  on  this  branch  of  the  subject  are  set  forth  in  the  course 
of  an  opinion,  where  the  court  first  declared  that  the  objection  to  the  juris- 
diction over  the  person  of  the  garnishee  should  be  taken  by  him  in  Umme^ 
The  case  ia  Earl  v.  Matheneyf  60  Ind.  202,  and  the  opinion  is  delivered  by^ 
Chief  Justice  Biddle:  **A  negligent  garnishee  is  no  more  entitled  to  proteo- 
tion  than  any  other  negligent  party.     And  when  the  jurisdiction  has  been  es- 
tabUshed  over  both  the  defendant  and  the  garmshee,  the  latter  has  no  further 
right  to  interfere  with  or  inquire  into  the  proceedings  in  the  main  action  be- 
tween the  plaintiff  and  defendant;  for  all  that  he  is  interested  in  Ib,  that  the 
attachment  proceedings  shall  protect  him  a^^ainst  a  second  payment  of  the 
•ame  debt;  and  this  will  be  the  case,  although  there  may  be  errors  and  irreg- 
ularities in  the  main  proceeding  for  which  the  defendant  might  obtain  a  ra 
▼ersal  of  the  judgment.    It  has  therefore  been  uniformly  held,  that  a  gar- 
lushee  can  not  reverse  or  avoid  a  judgment  on  account  of  mere  errors  or  ir^ 
regularities  in  the  proceedings  in  the  principal  action.    They  affect  only  the 
defendant,  who  alone  can  take  advantage  of  them,  and  then  only  by  appeal: 
Brake  on  Attachment,  sees.  65S-659,  and  691-698;  SchoppeahaM  v.  BoUmanf 
21  Ind.  280;  Caasd  v.  ScaU,  17  Id.  514;   Whilaker  v.  Coleman,  25  Id.  374^ 
Richardson  v.  Hichman,  22  Id.  244;  Baragree  v.  CronkhiUy  33  Id.  192;  Me- 
Kee  v.*  Anderson,  35  Id.  17;  The  Ohio  and  Miss.  R,  W.  Co,  v.  Alwy,  43  Id. 
180;  Schwab  v.  CUy  of  Madison,  49  Id.  329;  SUbbins  v.  Fiich,  1  Stew.  180; 
Thompson  v.  AlUn,  4  Stew.  &  P.   184;  LoTnerson  v.  Hoffman,  4  Zab.  674; 
0*C(mnor  v.  O'Connor,  2  Grant  (Pa.),  245;  Houston  v.  WalcoU,  1  Iowa,  86; 
F^field  V.  Wood,  9  Id.  249;  Parmenter  v.  Childs,  12  Id.  22;  Atcheson  v.  Smith, 
8  B.  Mon.  502;  Hair  v.  Loice,  19  Ala.  224;  Majtthews  v.  Sands,  29  Id.  136; 
Qunn  V.  HoweU,  35  Id.  144;  Oould  v.  Meyer,  36  Id.  565;  FealhersUm'h  v.  Comp- 
ton,  3  La.  Ann.  380;  United  States  Ex.  Co.  v.  Bedbury,  34  HI.  459;  Lawrence 
V.  Smith,  45  N.  H.  533;  Willet  v.  Price,  32  Ga.  115;  Peters  v.  League,  13  Md. 
68;  Freidenrich  v.  Moore,  24  Id.  295;  Danaher  v.  Prentiss,  22  Wisa  311;  7^ 
Atlantic  etc.  F,  Ins.  Co.  v.  Wilson,  5  R.  I.  479." 

Judgment  Dischaboiko  the  Garnishee  on  the  ground  of  non-liability  ta 
the  defendant,  is  not  conclusive  upon  the  defendant:  Rvffv.  R%ff,  85  Pa.  St. 
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833;  Puffer  r.  Chaves,  26  N.  H.  256.  Nor  is  the  defendant  precluded  from 
recovering  from  the  garnishee  more  than  was  paid  on  the  jadgment,  if  the 
garnishee's  aoconntability  to  the  defendant  exceeded  the  amount  paid:  Free- 
man on  Judgments,  sec.  167;  Brown  y,  Dudley,  33  N.  H.  511;  Barton  y.  AlU 
hrigfU,  29  Ind.  489;  Tame  v.  BuUiU,  35  Pa.  St.  308;  Robeaon  y.  CwqpemUr,  7 
Mart.  30.  And  this  right  is  available  to  the  assignee  of  the  defendant,  as  for 
example  his  assignee  in  insolvency:  Tarns  v.  BuUUt,  supra.  As  against  the* 
plaintiff  in  the  attachment,  a  judgment  in  favor  of  the  garnishee  may  be  re- 
lied upon  as  a  defense  where,  after  the  judgment  and  before  a  writ  of  error 
is  sued  out,  the  garnishee  pays  the  debt  to  the  defendant:  Wehb  y.  Miller,  24 
Miss.  638. 

Judgment  by  Default. — ^Where  the  court  has  regularly  obtained  juris- 
diction of  the  garnishee,  and  there  is  no  answer  on  his  part,  some  of  the 
■tates  allow  a  default  judgment  against  him  to  be  entered:  Scamahom  y. 
Scott,  42  Iowa,  529;  Ahell  v.  Sinjion,  49  Md.  318;  Gracyy,  Coatea,  2  McGord, 
224;  Jones  v.  Tracy,  75  Pa.  St.  417;  LaugMln  v.  January,  59  Mo.  383; 
Drake  on  Attachment,  sec.  658  e.  And  in  such  cases  if  payment  be  made 
under  such  judgment,  it  ought  to  be  a  protection  to  the  gambhee,  provided 
no  defense  on  the  merits  could  have  been  interposed.  Some  states,  how- 
ever, do  not  recognize  the  practice  bf  rendering  judgment  by  default  against 
the  non-answering  garnishee:  IJtbemia  Savings  and  Loan  Society  v.  Superior 
Cowrt,  56  Gal.  265. 

Judgment  without  Payment — Meboeb. — While  it  is  well  settled  that 
the  payment  to  the  attaching  creditor  by  the  garnishee,  of  the  debt  due  the 
defendant,  under  a  judgment  in  due  course  of  law,  will  bar  the  defendant's 
right  to  recover  against  the  garnishee  for  that  debt,  it  is  by  no  means  so  uni- 
formly settled  as  to  the  effect  of  the  judgment  without  payment.  Can  the 
Judgment  unsatisfied  be  pleaded  in  bar  to  the  defendant's  action?  Does  the 
rendition  of  the  judgment  merge  the  original  indebtedness?  In  several 
states  it  has  been  held  that  the  attachment  of  the  debt  and  judgment  thereon 
are  alone  a  bar  to  an  action  on  that  debt:  King  v.  Vance,  46  Ind.  246;  (7o- 
hum  V.  Currtns,  1  Bush,  242;  and  Sessions  v.  Stevens,  1  Fla.  233,  the  princi- 
pal case,  uses  language  which  indicates  the  same  thing,  though  it  can  not  be 
deemed  an  authority  for  this  side  of  the  question.  Other  states  hold  that 
the  debt  does  not  become  extinguished  by  the  rendition  of  judgment  without 
satis&ction;  that  the  judgment  against  the  garnishee  is  nothing  more  than  a 
lien  on  the  fund  in  his  hands:  Meriaan  v.  Rundlett,  13  Pick.  511;  Farmer  v. 
Simpson,  6  Tex.  303;  Cook  v.  Field,  36  Am.  Dec.  436;  S.  C,  3  Ala.  53;  Bran- 
wm  V.  Noble,  8  Ga.  549;  HammeU  v.  Morris,  55  Id.  644;  Brown  v.  Somer- 
vUle,  8  Md.  444;  Lowry  v.  Lumbermm's  Bank,  2  Watts  &  S.  210.  That  the 
judgment,  simply,  ought  not  to  be  regarded  as  a  merger  of  the  debt,  will  ap- 
pear more  clearly  where  the  results  of  such  a  view  are  considered.  The  su- 
preme court  of  Georgia  states  one  phase  of  the  case  in  a  clear  manner:  Ham- 
mett  V.  Morris,  supra.  There  the  plaintiff,  after  having  recovered  judgment 
against  the  garnishee,  received  satisfaction  of  his  claim  from  the  defendant 
himself.  The  plaintiff  then  assigned  this  judgment  to  the  defendant,  who 
took  out  execution  thereon.  If  the  debt  were  merged  in  the  judgment,  the 
proceedings  taken  by  the  parties  here  would  have  been,  probably,  correct. 
But  this  theory  of  the  case  the  court  would  not  entertain.  They  cited  and 
approved  Brannon  v.  Noble,  8  Ga.  549,  and  explained  that  where  the  judg- 
ment was  not  to  the  full  amount  of  the  debt  due  the  defendant  from  the 
garnishee,  as  often  might  be  the  fact,  the  debt  would,  by  the  so-called  merger, 
exist  partly  evidenced  by  the  judgment,  and  x>artly  by  the  original  evidenos 
•f  the  indebtedness. 
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The  view  that  the  judgment  itself  operates  only  to  fix  a  contingeiit  liability 
upon  the  garnishee,  to  chaige  the  funds  in  his  hands  with  the  lien  of  tha 
plaintiff's  claim — an  incumbrance  which  the  garnishee  may  plead  in  abata- 
ment  only  to  the  defendant's  action — seems  the  one  best  fitted  to  harmoniae 
the  various  interests  of  the  parties  to  this  judicial  novation:  See  Freeman  on 
Judgments,  sea  228.  In  all  those  states  where  the  courts  refuse  to  permit  a 
Judgment  without  satisfaction  to  be  pleaded  in  bar  by  the  garnishee  to  the 
defendant's  action,  it  is  uniformly  admitted  that  the  garnishee  is  entitled 
either  by  a  plea  in  abatement  or  on  suggestion  to  the  court,  to  have  the  pro- 
ceedings by  the  defendant  stayed  until  the  attachment  suit  has  been  deter- 
ndned.     And  see  Crawford  v.  CluU,  41  Am.  Dec.  92,  95. 

GoLLATEBAL  ATTACK  UPON  THS  JuDOMSNT.— It  is  when  the  judgment  and 
payment  thereunder  are  set  up  as  a  defense  to  the  defendant 's  recovery  against 
the  garnishee,  that  the  efficacy  of  the  judgment  is  called  into  question*  la 
the  earlier  portion  of  this  note  it  was  stated  what  was  necessary  to  be  dona 
by  the  garnishee  in  order  to  make  the  judgment  a  protection  to  him.  When 
this  judgment  is  pleaded  and  the  record  introduced  in  evidence,  it  is  then  that 
it  may  be  attacked  for  want  of  any  of  those  essentials.  In  fact  it  was  through 
such  collateral  attacks  upon  the  garnishee's  judgment  that  the  extent  of  and 
limitations  upon  the  protection  afforded  thereby  were  arrived  at.  Not  only 
may  the  defendant  show  that  the  payment  was  voluntary,  or  as  in  case  of  an 
assignee  that  the  payment  was  after  notice  of  the  assignment  antedating  the 
attachment,  or  that  the  judgment  in  the  main  action  was  void— all  of  which 
propositions  have  been  considered  in  discussing  the  requisites  of  the  judg- 
ment— but  collusion  with  the  attachment  plaintiff  may  also  be  shown:  Coofes 
v.  Roberts^  4  Rawle,  100;  Seward  v.  Heflin^  20  Vt.  144.  Moreover  it  is  im- 
portant that  the  record  should  disclose  that  the  judgment  set  up  as  a  bar  was 
in  respect  to  the  same  indebteducss  sued  upon  by  the  defendant.  For  the 
garnishee  can  not  avail  himself  of  such  judgment,  or  of  a  payment  under  it» 
as  a  defense,  unless  it  appear  that  the  money  paid  was  on  account  of  the  same 
debt  for  which  he  is  sued:  Drake  on  Attachment,  sec  715.  But  parol  evidence 
has  been  admitted  to  identify  the  debt  on  which  he  was  garnished  with  that 
on  which  he  is  sued:  Cook  v.  FtMt  3  Ala.  63;  S.  C,  36  Am.  Dec.  436. 

Judgment  mat  be  Rendered  aqainbt  a  Garnishee  for  an  indebtednen 
admitted  to  be  due  at  a  future  day,  but  execution  wiU  be  stayed  ontQ  tha 
maturity  of  the  debt:  CoUreU  v.  Vamvm,  39  Am.  Deo.  823. 


SpAim  V.  Baltzell. 

[1  FuaoDA,  801.] 

Imdobssmsst  of  a  Note  is  not  a  Collateral  UNDEBTAxnro  for  tha  dabl 

of  another,  but  is  a  new  contract  between  the  indorser  and  indonee. 
IvDOBSER  MAT  Alter,  Revise,  OR  Waive  HIS  CONTRACT  of  indoFsement 

with  the  assent  of  the  indorsee. 
Oral  Agreements  Made  at  or  before  the  Making  of  a  Writtxv 

Agreement  between  the  same  parties  are  merged  in  the  writing  and  an 

not  admissible  in  evidence  to  vary  the  writing. 
Deal  Agreement  Made  after  a  Wriitsn  Agreement  and  before  tha 

breach  thereof,  is  admissible  to  show  a  new  contiaot  waiving,  vaiyim^ 

or  annulling  the  written  contract. 
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1m  Cases  of  an  AaBEsuENT  Substituted  in  Plaok  of  a  Pbiob  Aoreehent^ 
nich  former  agreement  may  be  sued  upon,  and  the  defendant,  to  de- 
feat a  reoovery,  mnat  show  performance  of  the  new  contract  according  to 
the  terms  thereof. 

Kbw  Consideration  is  Essential  to  Sufpobt  an  Agreement  to  Sub- 
stitute one  contract  in  the  place  of  another. 

A  Sufficient  Consideration  Exists  for  the  Agreement  of  an  Indor- 
see to  receive  payment  from  an  indorser  in  the  notes  of  a  specified  bank, 
when  such  indorser  on  his  part  agrees  unconditionally  to  make  such  pay- 
ment oat  of  his  own  funds  at  the  maturity  of  the  note,  because  the  in- 
dorser's  agreement  changes  his  contingent  liability  to  pay  after  due  de- 
mand and  notice  of  dishonor  to  an  absolute  liability  to  pay  at  the  mai^a- 
rity  of  the  note.    Such  agreement  is  not  within  the  statute  of  frauds. 

Parol  Agreement  to  Accept  Fart  of  a  Debt  in  satisfaction  of  the  whole 
is  not  binding  although  such  part  payment  is  made,  unless  such  agree- 
ment is  made  on  a  new  consideration.  There  is  a  new  consideration  suffi- 
cient to  support  the  agreement,  if  the  part  payment  is  made  before  the 
debt  is  due  or  in  any  manner  more  advantageous  to  the  creditor  than  the 
payment  to  which  he  was  entitled  by  the  terms  of  his  original  contract. 

IXADEQUACY  OF  CONSIDERATION  DOES  NOT  INVALIDATE  a  COntract,  if  it  be  not 

utterly  worthless  in  fact  and  in  law. 

Plea  of  Tender  is  not  Good  unless  the  party  bring  the  money  or  other 
thing  tendered  into  court,  and  thus  give  his  adversary  an  opportunity  to 
accept  it.  An  exception  exists  where  the  thing  tendered  can  not,  owing 
to  its  weight  or  bulk,  be  conveniently  brought  into  court. 

Tdtder  of  Specific  Articles  at  the  proper  time  and  place,  discharges  the 
original  contract,  vests  the  property  in  the  party  to  whom  it  is  tendered, 
and,  if  the  tender  is  refused,  the  party  tendering  becomes  the  bailee  of 
the  party  refusing. 

Tdtdbr  in  the  Bills  or  Notes  of  a  Bank  lb  not  treated  as  a  tender  of  spe- 
cific articles,  and  does  not  discharge  the  debt.  A  party  pleading  such 
tender  must,  therefore,  plead  it  with  a  profert  in  curia. 

Promise  to  Answer  for  the  Debt  of  Another  is  not  within  the  Statute 
OF  Frauds,  if  such  other  no  longer  remains  liable. 

Books  of  a  Notary  are  after  his  Death  Admissible  to  prove  the  dis* 
honor  of  bills  left  with  him  for  presentment  and  demand,  because  they 
contain  memoranda  made  by  a  person  in  the  ordinary  course  of  his  bun- 
ness,  of  acts  or  matters  which  his  duty  in  such  business  requires  him 
to  do  for  others. 

Brtbixs  Made  bt  a  Notary  i><  the  Usual  Mode  of  Business  and  authen- 
ticated by  his  oath,  are  admissible  in  evidence  although  he  can  not  re* 
member  the  facts  stated  in  such  entries. 

Protest  of  a  Notary  is  Admissible  to  Prove  the  Facts  therein  Stated, 
if  it  was  drawn  up  at  the  time  the  facts  occurred,  and  the  notaiy  swean 
generally  that  the  protest  is  true,  though,  on  cross-examination,  he  states 
that  he  has  no  recollection  of  the  facts  except  from  such  protest. 

KoncE  of  Dishonor  Need  not  be  in  Any  Particular  Form.  It  should 
substantially  describe  the  note,  so  as  to  identify  it;  and  state  the  pre- 
sentment for  payment,  the  refusal  to  pay,  and  expressly  or  by  implio** 
tion,  that  the  person  notified  is  looked  to  for  payment. 
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NoncB  or  Dishonor  Necbssabilt  Implies  that  thx  Pabty  Notuikd  n 
LooKXD  to  fob  Patmxnt,  when  it  is  directed  to  him  and  infonns  him 
of  the  presentment  for  payment  and  that  the  note  remains  unpaid. 

Demand  is  Sufficient  to  Charge  an  iNDOBaEB,  if  the  notary  on  the  day 
the  note  falls  due,  goes  to  the  place  where  it  is  payable,  and  finds  the 
place  shut  np  or  deserted. 

Facts  Excusing  a  Demand  or  Notice  fob  Payment  may  be  given  in  evi- 
dence nnder  the  ordinary  allegation  of  demand  and  notice.  Facts  which 
dispense  with  a  demand  or  notice,  will,  in  law,  be  deemed  proof  of  a  de- 
mand or  notice. 

Service  of  Notice  of  Dishonob  is  Sufficientlt  Pboved  by  evidence  show- 
ing that  such  notice  was  deposited  in  the  post-office,  directed  to  the  de- 
fendant at  his  reputed  place  of  resideuce,  naming  it. 

AssuKPSiT.  The  plaintiff  had  judgment.  The  defendant  ap- 
peals.    The  opinion  states  the  facts  and  pleadings. 

W.  G.  M.  Davis f  for  the  plaintiff  in  error. 

Long  and  Walker,  for  the  defendant. 

By  Court,  Hawkins,  J.  Error  from  Franklin  superior  court. 
Action  was  brought  in  the  court  below,  by  Baltzell  against  Spann, 
under  an  attachment  for  one  thousand  four  hundred  dollars, 
and  the  declaration  was  in  asswmpsU,  on  the  following  promis- 
sory note  against  Spann  as  indorser: 

"ApATiAomcoLA,  December  3, 1840. 
''  By  the  twenty-second  of  May,  1842, 1  promise  to  pay  to  the 
order  of  L.  M.  Stone,  at  the  agency  of  the  Southern  Life  In- 
surance and  Trust  Company  Bank,  A.palachicola,  fourteen  hun- 
dred dollars,  for  value  received.  James  H.  Campbell." 

Indorsed:  L.  M.  Stone,  Josiah  S.  Patterson,  S.  Scarbor- 
ough, Bich'd  C.  Spann. 

Baltzell  sued  as  the  immediate  indorsee  of  Spann.  The 
declaration  avers,  that  at  the  time  the  note  became  due  and 
payable,  according  to  its  tenor  and  effect,  it  was  duly  presented 
for  payment  at  the  agency  of  the  Southern  Life  Insurance  and 
Trust  Company,  at  Apalachicola,  but  that  payment  was  refused, 
of  all  which  the  defendant  had  due  notice.  To  this  declaration 
the  defendant  pleaded:  1.  That  the  plaintiff  ought  not  to  main- 
tain his  action  to  recover  any  more,  or  any  other  kind  of  money, 
or  a  verdict  for  damages  against  him,  than  the  sum  of  one  thou- 
sand four  hundred  dollars  in  bank  notes,  or  bills  of  the  South- 
em  Life  Insurance  and  Trust  Company,  because  that  after  the 
making  of  the  note  sued  on,  and  before  the  commencement  of 
this  action,  to  wit,  on  the  third  day  of  March,  1842,  Baltzell, 
in  consideration  that  Spann  promised  to  pay  the  note  sued  on 
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at  xnatari1y»  punctoallj  and  without  fail,  out  of  his  own  funds, 
promised  and  agreed  to  and  with  said  Spann,  to  receive  pay- 
ment of  the  said  note  in  the  bills  or  notes  of  the  Southern  Life 
Insurance  and  Trust  Company.  The  plea  further  avers,  that  on 
the  day  the  note  became  payable,  Spann  offered  and  tendered  to 
pay  Baltzell  the  sum  of  one  thousand  four  hundred  dollars,  in 
the  said  Soathem  Life  Insurance  and  Trust  Company's  bills, 
but  that  Baltzell  refused  to  receive  the  same;  that  he  had  al- 
ways been  ready,  and  still  was  ready  to  pay  in  such  bills.  The 
second  plea  is  substantially  the  same  as  the  first,  as  well  as  the 
third,  each  setting  forth  a  tender,  with  uncare  prist  and  toui 
temps  prist.    Besides  these  pleas  the  general  issue  is  pleaded. 

To  the  special  pleas  there  was  a  special  demurrer  on  the  fol- 
lowing grounds:  That  the  plea  was  not  one  of  tender,  but  of  ac- 
cord, but  of  accord  without  satisfaction ;  that  it  aims  to  discharge 
a  note  by  payment  of  bills  of  a  bank  known  to  be  insolvent,  and 
worth  only  sixty  cents  in  the  dollar  at  the  time  of  tender;  that  the 
proffer  of  payment,  if  good  as  tender,  was  good  without  the 
agreement  set  forth,  and  if  good  as  a  tender,  the  bills  should 
have  been  filed  in  court;  that  the  tender  should  have  been  made 
in  money,  brought  into  court,  and  filed  with  his  plea;  that  the 
agreement,  as  stated  by  defendant,  was  wholly  without  consid- 
eration moving  from  defendant  to  plaintiff.  The  demurrers  to 
the  special  pleas  were  sustained  by  the  court,  and  the  pleas 
overruled  and  the  case  sent  to  the  jury  on  the  general  issue  and 
joinder,  and  verdict  found  for  plaintiff. 

By  an  inspection  of  the  bill  of  exceptions  in  the  case,  it  ap- 
pears that,  after  the  note  sued  on  was  read  in  evidence,  M.  P. 
Ellis  was  called  by  the  plaintiff,  who  testified  that  he  presented 
said  note  in  the  manner  and  at  the  time  stated  in  the  following 
protest: 

*'  Territoiy  of  Florida,  Franklin  Coimly. 

"  By  this  public  instrument  of  protest  be  it  known,  that  on 
the  twenty-fifth  day  of  May,  1842,  at  the  request  of  George  F. 
Baltzell,  the  holder  of  the  original  note,  of  which  a  true  copy  is 
hereon  indorsed,  I,  Marshal  P.  Ellis,  a  notary  public,  residing  in 
the  city  of  Apalachicola,  qualified  according  to  law,  went  to  the 
office  of  the  Southern  Life  Insurance  and  Trust  Company,  and 
presenting  said  note  demanded  payment  thereof  from  the  cashier, 
who  refused  to  pay  the  same — ^that  no  funds  were  deposited  for 
that  purpose.  Whereupon  I,  the  said  notary,  at  the  request 
aforesaid,  do  hereby  solemnly  and  publicly  protest  the  said  note, 
as  well  against  the  drawer  or  maker  thereof,  as  against  the  in- 
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dorserSy  and  all  persons  who  are,  or  may  be  concerned  therein^ 
for  all  exchange,  re-exchange,  damages,  costs,  charges,  and  in- 
terest suffered  or  to  be  suffered  for  the  non-payment  of  said  note. 
This  solemnly  done  and  protested. 

*'  Given  under  my  hand  and  seal  at  Apalachicola,  the  day  and 
year  first  above  written.  M.  P.  Ellis,  Notary  Public.*' 

**  I  certify  that  on  the  twenfy-fifth  of  May,  1842,  due  notice 
of  the  foregoing  protest  was  given  to  the  maker  and  indorsers 
of  said  note,  by  depositing  the  notice  in  the  post-office  at  Apa- 
lachicola, addressed  as  follows:  L.  M.  Stone,  St.  Joseph — Jo- 
Biah  S.  Patterson,  Fort  Gkdnes — S.  Scarborough,  Fort  Gaines — 
B.  C.  Spann,  Franklin,  Alabama — such  being  the  reputed 
places  of  their  respective  residences. 

"  M.  P.  Ellis,  Notary  Public/' 
(Indorsed)  Copy: 

'<  Apala.,  Deo'r  8d,  1840. 

'*  By  the  twenty-second  day  of  May,  1842, 1  promise  to  pay  to 

the  order  of  L.  M.  Stone,  at  the  agency  of  the  Southern  Life 

Insurance  and  Trust  Company  Bank,  at  Apalachicola,  fourteen 

hundred  dollars,  for  value  received.         Jaices  H.  Campbell.'' 

Indorsed:  L.  M.  Stone,  Josiah  S.  Patterson,  S.  Scarbor- 
ough, Bich'd  C.  Spann. 

The  contents  of  which  protest  he  testified  to  as  being  true — 
and  said  witness  further  said,  that  he  sent  notice  of  non-pay- 
ment of  said  note  to  said  defendant  and  his  co-indorsers,  as 
stated  in  the  certificate  attached  to  said  protest.  Cross-exam- 
ined: Witness  said  he  had  no  recollection  of  any  of  the  &ctB 
stated  in  said  protest,  independent  of  the  same.  He  swears  to 
the  presentment  for  payment,  notice  to  indorsers,  refusal  to 
pay,  etc.,  because  he  presumes  the  acts  stated  must  have  oc- 
curred, else  he  would  not  have  certified  to  their  occurrence  as  a 
notary.  He  recollects  no  facts  beyond  the  protest.  Did  not 
recollect  at  what  hour  he  made  the  presentment  and  demand 
stated  to  have  been  made.  It  was  his  custom  to  present  notes 
at  the  bank,  when  they  were  payable  at  a  bank,  between  noon 
and  sundown — seldom  presented  any  such  before  noon — ^has  no 
recollection  of  having  presented  said  note  more  than  once.  His 
usual  habit,  in  case  of  a  refusal  to  pay  a  note,  the  payment  of 
which  he  demanded  at  the  bank,  was,  to  leave  the  bank  imme- 
diately on  such  refusal.  Had  the  said  note  in  his  possession 
from  the  time  it  was  handed  to  him  to  make  demand  of  payment 
in  the  beginning  of  the  day,  until  he  protested  it;  which  he 
usually  did  about  dark.    The  notice  which  he  gave  to  the  in- 


Jan.  1847.]  Spann  v.  Baltzell.  351 

doners,  was  in  the  form  required  by  law.  Sent  the  notices  by 
mail,  deposited  in  the  post-office  on  same  day  that  demand  and 
refusal  took  place,  as  stated  in  said  protest. 

For  the  defense,  Nathaniel  0.  Bobbins  was  sworn,  who  testi- 
fied as  follows,  to  wit:  He  was  agent,  or  assistant  cashier  of  the 
Southern  Life  Insurance  and  Trust  Company,  at  Apalachicola, 
at  which  agency  said  note  was  payable  by  the  terms  thereof;  was 
such  agent  up  to  the  time  at  which  said  bank  removed  said  agency 
from  the  city  of  Apalachicola.  The  bank  did  remove  said  agency, 
and  his  said  office  of  agent  ceased  on  the  first  of  May,  1842.  After 
said  agency  so  ceased  to  exist,  witness  still  continued  to  occupy 
the  same  office  room  which  he  occupied  whilst  said  agency  ex- 
isted, up  to  the  first  of  June,  1842.  He  was  in  his  said  office  off 
and  on  through  the  day;  presumes  the  office  was  locked  when 
he  was  out.  Kept  no  particular  office  hours;  did  not  consider 
his  said  room  an  office;  generally  closed  it  in  the  evening  at  sun- 
set; has  no  knowledge  of  the  said  note  (before  set  out) — ^has 
no  recollection  of  having  had  it  in  his  hands  on  the  twenty-fifth 
day  of  May,  or  on  any  other  day.  When  the  said  agency  was 
in  operation  and  existence,  the  doors  were  generally  opened 
after  breakfast,  and  continued  so  until  sundown,  and  some- 
times until  nine  or  ten  o'clock,  p.  m.  ,  for  the  purpose  of  busi- 
ness. Notes  not  paid  on  or  before  four  o'clock,  were  consid- 
ered overdue  and  were  protested.  Four  o'clock  was  the  hour 
at  which  notes  payable  at  said  agency,  were  considered  due. 
Such  was  the  usage  of  said  bank  agency.  Would  not  have  re- 
fused the  money  on  a  note  after  four  o'clock,  under  ordinary 
circumstances,  if  the  maker  had  called  and  offered  to  pay  it. 
Does  not  recollect  that  any  such  occurrence  ever  took  place;  but 
supposes  it  has  frequently  so  happened.  Was  in  Apalachicola 
and  in  said  office,  off  and  on,  until  the  last  of  May.  Was  as- 
sistant cashier,  or  agent  of  the  bank  at  this  place. 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows: 
1.  That  if  they  find  from  the  evidence  that  notes  payable  at  the 
agency  of  the  Southern  Life  Insurance  and  Trust  Company,  at 
Apalachicola,  were,  by  the  usage  and  custom  established  by 
said  agency  of  said  bank,  required  to  be  paid  on  or  before  four 
o'clock  of  the  last  day  of  grace,  or  within  any  fixed  hour,  they 
must  be  satisfied  that  the  note  sued  on  was  presented  at  said 
agency,  on  or  before  four  o'clock  of  the  twenty-fifth  day  of  May, 
1842  (that  being  the  last  day  of  grace,  allowed  by  law  on  said 
note),  or  within  the  hours  so  proven  to  be  fixed  by  said  custom, 
within  which  notes  were  required  to  be  paid  as  aforesaid.     2. 
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That  Campbell,  the  maker  of  the  said  note,  had  the  whole  of 
the  banking  hours  of  said  bank  agency  within  which  notes  were 
by  said  custom  to  be  paid,  to  pay  said  note  sued  on;  and  the 
plaintiff  must  show  that  he  had  the  said  note  at  its  said  place  of 
payment  in  said  note  specified,  during  the  whole  of  said  hours 
on  said  last  day  of  grace,  in  the  hands  of  himself  or  some  othez 
person  for  him,  ready  to  receive  payment  of,  and  to  deliyer  up 
the  same.  3.  That  the  demand  made  by  Ellis,  the  notary,  was 
not  in  law  a  sufficient  compliance  with  the  rule  of  law  governing 
notes  payable  at  a  particular  place,  and  was  not  such  a  legal 
demand  of  payment  of  the  note  sued  on  as  to  entitle  the  plaint- 
iff to  recover  in  this  action  against  the  defendant.  4.  That  the 
facts  adduced  in  evidence  on  the  trial  of  this  cause  do  not  estab- 
lish such  a  legal  demand  of  payment  of  the  note  sued  on,  as  to 
entitle  the  plaintiff  to  recover  of  said  defendant  in  this  suit. 
5.  That  the  presentment  and  demand  of  payment  of  said  note 
sued  on  by  the  plaintiff,  or  any  one  for  him,  made  before  the 
hour  at  which,  by  the  usage  and  custom  of  said  agency  of  said 
bank  as  proven,  notes  payable  thereat  were  considered  due  and 
payable,  and  after  which  said  notes  were  considered  protestaUe, 
is  not  in  law  a  proper  demand  to  charge  the  defendant  in  this 
suit  as  the  indorser  of  said  note  sued  on,  and  to  entitle  the  said 
plaintiff  to  recover  in  this  suit.  6.  That  upon  the  evidence 
the  said  plaintiff  is  not  entitled  to  recover  of  said  defendant  in 
this  suit.  To  give  which  instructions  the  court  refused,  and  for 
which  refusal  tiie  defendant  excepted. 

The  court  then  charged  the  jury:  1.  The  jury  must  be  satisfied 
from  the  evidence,  that  the  note  sued  on  was  presented  by  the 
said  plaintiff  or  his  agent,  at  said  agency  of  said  bank,  on  the 
day  it  fell  due,  at  some  time  during  the  banking  hours  of  the 
bank.  2.  If  the  notary  attended  with  the  note  at  any  hour  at 
which  the  officers  of  the  bank  were  present  for  the  purpose  of 
receiving  and  paying  money,  and  within  the  usual  hours  of 
doing  business,  and  presented  said  note  and  demanded  payment 
thereof,  it  is  sufficient  demand  to  entitle  the  plaintiff  to  recover. 
3.  When  other  person  than  the  bank  is  the  holder  of  the  note, 
it  is  usual  for  the  maker  of  the  note  to  deposit  the  money  in  the 
bank  to  pay  a  note  payable  at  such  bank,  and  a  demand  of  pay- 
ment of  such  note  so  held,  made  at  any  hour  within  the  business 
hours  of  such  bank,  is  a  sufficient  demand.  4.  If  a  bank,  at 
which  a  note  is  so  payable,  and  which  note  is  so  holden  by  an- 
other person  than  such  bank,  has  quit  doing  business,  and  a  de- 
mand is  made  at  the  former  place  of  business  of  said  bank  of 
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the  former  cashier  thereof,  and  who  has  ceased  to  be  such 
cashier,  such  demand  is  sufficient  in  law  to  entitle  the  holder  of 
such  note  to  recover  of  the  indorser  thereof,  and  to  render  the 
indorser  liable  thereon.  To  which  instructions  the  defendant 
excepted. 

The  errors  assigned  by  plaintiff  in  error,  are:  1.  That  the 
court  below  erred  in  giving  judgment,  sustaining  the  demurrer 
of  Baltzell  to  the  plea  of  Spann.  2.  That  the  court  erred  in  re- 
fusing to  instruct  the  jury  in  the  manner  asked  for  by  the  coun- 
sel for  the  plaintiff  in  error,  as  appears  by  the  bill  of  exceptions. 
8.  The  court  erred  in  giving  to  the  jury  the  instructions  in  the 
bill  of  exceptions  set  forth.  Without  regard  to  the  order  of  the 
errors  assigned,  we  will  endeavor,  in  a  general  discussion,  to 
meet  and  dispose  of  all  the  points  embraced  in  the  assignment 
of  errors,  or  which  otherwise  are  incident  to  the  case.  It  is 
contended  by  the  plaintiff  in  error,  that  the  agreement,  pleaded 
and  set  forth  in  his  pleas,  was  binding  on  the  parties  thereto, 
being  in  the  nature  of  an  agreement  substituted.  In  the  pre- 
liminary stage  of  the  discussion,  it  may  be  necessary  to  define 
the  relative  positions  of  Spann  and  Baltzell,  the  parties  to  the 
suit.  Baltzell  is  the  indorsee  and  holder  of  the  note  sued  on, 
and  Spann  his  immediate  indorser,  liable  by  his  indorsement  to 
all  the  stipulations  and  responsibilities  of  an  indorser  in  blank. 
The  indorsement  of  a  note  is  not  a  collateral  undertaking  for 
the  debt  of  another,  within  the  meaning  of  the  statute  of  f rauds, 
but  is  a  new  contract  between  the  indorser  and  indorsee:  Ikim- 
tuU  V.  DroiU,  1  Hall,  836;  1  BaH.  on  Bills,  149;  Id.  411.  The 
contract  of  each  indorser,  therefore,  being  an  independent  one, 
there  can  be  no  doubt  but  that  he  stands  on  the  same  footing 
as  any  other  contractor,  and  possesses  the  same  rights  and 
powers  as  to  any  alteration,  revision,  or  waiver  of  his  contract 
of  indorsement,  by  and  with  the  consent  of  the  indorsee.  In 
this  case  the  original  contract  is  sought  to  be  waived  by  parol 
agreement  between  the  parties.  As  a  general  rule,  no  verbal 
agreement  between  the  parties  to  a  written  contract,  made  be- 
fore or  at  the  time  of  the  execution  of  such  contract,  is  admissi- 
ble to  vary  its  terms  or  to  affect  its  construction.  All  such  ver- 
bal agreements  are  considered  as  waived  by,  and  merged  in  the 
written  contract:  Cummings  v.  Arnold,  3  Mot.  489;  Chit.  Con 
09-102.  But,  in  this  case,  there  is  an  oral  agreement  set  up 
subsequent  to,  and  before  a  breach  of  the  original  contract. 

Lord  Denman,  in  Ooss  v.  Lord  Nugent,  5  Bam.  &  Adol.  65, 
lays  down  the  rule  thus:  "After  the  agreement  is  reduced  to 
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writing,  it  18  competent  to  the  pariies,  at  any  time  before  breach 
of  it,  by  a  new  contract,  not  in  writing,  either  altogether  to 
waive,  dissolve,  or  annul  the  former  agreement,  or  in  any  man- 
ner to  add  to,  subtract  from,  or  vary  or  qualify  the  terms  of  it, 
by  a  new  contract  not  in  writing,  which  is  to  be  proved  partly 
by  the  written  agreement,  and  partly  by  the  subsequent  verbal 
terms  engrafted  upon  what  will  be  thus  left  of  the  written 
agreement."  So  in  Chit,  on  Con.  112,  5th  Am.  ed.,  we  find» 
**  that,  in  general,  where  an  obligation  is  created  merely  by  sim- 
ple contract,  it  may,  whether  reduced  to  writing  or  not,  be  en- 
tirely dissolved  by  subsequent  oral  agreement:"  Richardson  v. 
Hooper,  13  Pick.  446;  Bailey  v.  Johnson^  9  Cow.  115;  3  Stark. 
Ev.  1047;  Bull.  N.  P.  152;  Keating  v.  Price,  1  Johns.  Cas.  22 
[1  Am.  Dec.  90];  6  Bam.  k  Cress.  587  [miscited].  In  these 
cases  of  substituted  agreement,  the  plaintiff  can  always  declare 
on  the  written  contract;  and  unless  defendant  can  prove  per- 
formance according  to  the  terms  of  the  contract,  or  according 
to  the  agreement  for  a  substituted  performance,  the  plaintiff 
would  be  entitled  to  judgment:  Cummings  v.  Arnold,  3  Mete. 
492;  Guffy,  Perm,  1  Mau.  &  Sel.  21;  Bailey  v.  Johnson,  9  Cow. 
115.  These  oral  agreements  being  considered  in  the  light  of 
new  contracts,  it  is  requisite  that  they  be  based  upon  proper 
consideration,  and  the  authorities  show  that  they  must  be  made 
upon  some  new  and  valuable  consideration,  proceeding  from 
the  defendant  to  the  plaintiff. 

The  question  now  arises,  do  the  pleas  in  this  case  show  a  case 
of  substituted  agreement  upon  good  consideration,  and  are  the 
pleas  so  framed  in  accordance  with  the  artificial  rules  of  plead- 
ing, as  should  have  rendered  them  available  to  the  defendant  in 
the  court  below?  We  are  of  opinion,  that  a  case  of  substi- 
tuted agreement,  an  agreement  varied  by  the  act  of  the  parties 
upon  sufEicient  consideration,  has  been  made  out;  but  that  with 
the  pleas  of  tender  of  the  bills  of  the  Southern  Life  Insurance 
and  Trust  Company,  there  should  have  been  a  profert  in  curia. 
There  having  been  none,  the  whole  of  the  pleas  are  bad.  We 
will  examine  these  propositions  in  order;  and  first,  as  to  the 
new  agreement: 

Baltzell  and  Spann  agree  as  follows :  That  in  consideration  that 
Bpann  promised  to  pay  said  note,  the  subject  of  the  present  action^ 
at  maturity,  punctually  and  without  fail,  and  out  of  his  own  f unds, 
Baltzell  agreed  to  receive  payment  of  the  said  note  in  the  bank 
notes  or  bills  of  the  Southern  Life  Insurance  and  Trust  Com- 
pany.    Here,  certainly,  is  a  substituted  agreement;  but  to  ren< 
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der  it  Talid  there  must  be  a  new  and  good  consideration.  Spann 
had  preTiousIy  undertaken,  in  his  character  of  indorser,  that,  if 
the  note  was  not  paid  by  Campbell  at  maturity,  upon  due  de- 
mand having  been  made  on  Campbell,  and  upon  due  and  reason- 
able notice  given  of  such  non-payment  to  himself,  that  he, 
Spann,  wotdd  pay  the  same  to  the  indorsee  or  other  holder. 
The  promise  by  Spann  to  pay  at  all  events,  certainly  changes  a 
liability  contingent  and  conditional,  into  one  absolute  and  cer- 
tain. In  fact,  from  being  an  indorser  he  becomes,  as  it  vrere, 
the  maker  of  the  note.  This  wotdd  certainly  seem  to  amount 
to  a  new  consideration  in  itself;  and  besides,  such  a  promise 
would,  at  law,  amount  to  a  waiver  of  demand  and  notice,  and 
although  this  waiver  of  demand  and  notice  is  not  set  out  in  totU 
dem  verbis,  yet  it  follows  as  a  consequence  and  result  of  the  con- 
tract, and,  therefore,  can  not  be  disregarded  by  the  court. 
There  is  always  a  certain  degree  of  labor,  trouble,  and  fre* 
quently,  expense,  in  making  those  demands  for  payment,  and 
giving  the  requisite  notice,  in  case  of  a  refusal  to  pay;  and  the 
law  books  afford  the  best  test  of  the  truth  of  the  assertion,  that 
in  all  these  matters  there  is  frequent  uncertainty,  and  that  mis- 
takes are  constantly  occurring  as  to  the  requirements  of  law,  in 
making  demand  and  giving  notice,  proving,  in  many  instances, 
fatal  to  the  rights  of  parties.  Although  a  court  may  feel  itself 
bound  to  notice  judicially  the  insolvency  of  a  banking  institu- 
tion, as,  for  instance,  that  of  the  Life  Insurance  and  Trust  Com- 
pany, yet  it  can  not  be  presumed  to  know  the  precise  value  of 
the  bills  and  liabilities  of  a  bank  after  its  insolvency;  for  in 
such  an  event,  the  value  of  its  bills  and  notes  must,  necessarily, 
be  fluctuating  and  uncertain.  The  court  can  not  know  whether 
the  notes  or  bills  of  the  Life  Insurance  and  Trust  Company 
were  worth  ninety  cents,  or  sixty  cents,  as  alleged  and  admitted 
by  plaintiff,  and  it  can  only  ask,  whether  they  were  of  any  value, 
or  entirely  worthless. 

It  is  urged  that  the  agreement  by  Baltzell  to  receive  less  than 
the  original  amoimt  contracted  for,  is  nudum  pactum  ;  the  pay- 
ment having  been  agreed  to  be  received  in  the  bills  of  the  Life 
Insurance  and  Trust  Company.  The  citation  from  Chitiy  on 
Contracts,  by  the  counsel  for  the  defendant  in  error,  does  not 
seem  to  sustain  the  point  contended  for.  It  is  to  this  effect: 
"That  a  promise  by  a  creditor  to  accept  less  than  the  full 
amount  of  his  demand,  or  to  give  time  for  his  existing  debt,  iff 
void;  unless  there  be  some  new  consideration  as  an  additional 
or  different  securiiy,  or  a  payment  varying  from  that  agreed 
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upon,  in  respect  to  its  being  effected  in  a  manner  or  at  a  time 
more  beneficial  to  the  creditor,  or  unless  an  uncertain  claim  be 
reduced  to  a  certainty:"  Chit,  on  Con.  52.  This  law  probably 
refers  to  debts  due;  but  if  not,  we  think  it  can  not  Taiy  the 
▼iew  we  have  taken  of  the  subject,  but  goes  to  sustain  it. 

The  certainty  of  the  debt  being  paid  at  the  day  it  was  to 
become  due,  may  have  been  deemed  by  Baltzell  a  sufficient  con- 
sideration for  agreeing  to  receive  the  Life  Insurance  and  Trust 
bills  or  notes,  and  the  waiver  of  demand  and  notice  was  cer- 
tainly advantageous  to  Baltzell ;  and  if  so  in  the  slightest  de- 
gree, provided  it  was  a  benefit  greater  than  that  before  enjoyed, 
the  consideration  would  be  sufficient  to  sustain  the  oral  engage- 
ment: FUch  V.  Sutton,  5  East,  231.  In  this  case  there  was  an 
acceptance  of  seventeen  pounds  for  fifty  pounds,  and  after  the 
debt  was  due.  Lord  EUenboroagh  said,  there  must  be  some 
consideration  for  the  relinquishment  of  the  residue;  something 
collateral,  to  show  a  possibility  of  benefit  to  the  party  relin- 
quishing his  further  claim,  otherwise  nudum  pactum.  In  De 
Butts  V.  Bacon,  6  Cranch,  253,  it  is  laid  down,  if  a  creditor 
offers  additional  security  for  less  sum  than  due,  consideration  is 
good.  So  we  find  in  Hoare  v.  Graham,  3  Camp.  57 — a  parol 
agreement  by  a  creditor  to  accept  part  payment  of  a  sum,  in 
satisfaction  of  the  whole  debt,  will  not  be  binding  upon  him  for 
want  of  consideration,  although  he  actually  receive  such  part 
payment,  and  give  a  receipt  for  the  whole  debt.  But  if  such 
part  payment  be  made  in  a  manner  more  advantageous  to  the 
creditor,  than  that  agreed  upon  previously,  as  if  it  be  made  be- 
fore the  day  upon  which  full  payment  is  due,  it  operates  as  a 
new  consideration,  and  renders  such  agreement  binding,  al- 
though it  be  parol — citing  Thomas  v.  Heaihom,  2  Bam.  &  Cress. 
477;  S.  C,  3  Dow.  &  Ey.  649. 

The  mere  fact,  that  the  consideration  was,  in  this  case,  inad- 
equate, does  not  render  the  contract  nudum  pactum,  for  it  is  not 
essential  that  the  consideration  should  be  adequate  in  point  ol 
value,  for  the  law  can  not  decide  upon  this  matter;  and  in  the 
words  of  Chitty,  "  it  will  not  interfere  with  the  facility  of  con- 
tracting, and  the  free  exercise  of  the  will  and  judgment  of  the 
parties,  by  not  allowing  them  to  be  sole  judges  of  the  benefits 
to  be  derived  from  their  bargains;  provided,  there  be  no  incom- 
petency to  contract,  and  the  agreement  violate  no  rule  of  law:" 
Chit,  on  Con.  31,  5th  Am.  ed.  So,  even  equity  will  not  inter- 
fere, unless  the  inadequacy  be  so  great  as  to  shock  the  moral 
sense.     As  the  law  vrill  not  stop  to  scrutinize  the  amount  of 
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benefits  conferred  upon  one  party,  so  neither  will  it  scan  the 
extent  of  trouble,  loss,  or  obligation  the  other  party  has  sub- 
jected himself  to;  and,  "it  is  immaterial,"  says  Mr.  Chitty, 
**  that  the  detriment  or  charge  thus  assumed,  is,  in  fact,  of  the 
most  trifling  description;  provided,  it  be  not  utterly  worthless 
in  fact  and  in  law:''  Id.  32.  Spann,  no  doubt,  was  at  some 
trouble  in  the  procuring  of  the  Life  Insurance  and  Trust  notes. 
He  may  have  sustained  loss  in  the  resale,  on  Baltzell's  refusing  to 
accept  them;  and  the  presumption  is,  that  he  paid  value  for 
them,  whatever  that  value  may  have  been.  If  Spann's  engage- 
ment had  been  simply  to  do  that,  which  by  law  he  was  com- 
pelled to  do,  the  agreement  would  have  been  nudum  pactum ; 
but  he  agrees  to  pay  before  the  time  he  would  have  been  com- 
pelled by  law  to  pay;  and  this,  we  have  seen,  creates  a  new  and 
valuable  consideration,  and,  as  such,  renders  the  contract  bind- 
ing and  efficacious. 

The  next  question,  as  to  the  tender  being  well  pleaded,  will 
be  discussed :  In  5  Bac.  Ab. ,  tit.  Tender,  H.  4,  it  is  laid  down  as 
a  general  rule,  if  a  debt  or  duty  be  not  discharged  by  a  tender 
and  refusal,  the  tender  must  be  pleaded  with  a  profert  in  curia; 
for,  as  the  debt  or  duty  continues,  it  is  not  enough  for  the  party 
who  pleads  the  tender,  to  plead  a  tender  and  refusal  with  uncore 
prist,  or  with  tout  temps  prist,  as  the  case  may  require;  but  he 
must  also  bring  the  money,  or  other  thing  which  has  been  ten- 
dered, into  court,  that  the  party  may,  if  he  please,  accept  it. 

If  the  thing,  which  has  been  tendered,  be  so  heavy  that  it  can 
not  be  conveniently  brought  into  court,  it  is  not  necessary  to  plead 
a  tender  with  a  profert:  2  Boll.  Ab.  524.  So  in  Garley  v.  Vance, 
17  Mass.  392,  we  find  the  general  rule  laid  down,  that  if  the 
debt  or  duty  be  not  discharged  by  tender  and  refusal,  the  ten- 
der must  be  pleaded  with  a  profert  in  curia.  It  is  not  contended 
that  the  debt  in  this  case  was  discharged  by  tender  and  refusal, 
for  the  plea  is  in  bar  of  damages  ultra.  By  the  terms  of  the 
contract  the  bills  of  the  Life  and  Trust  Bank  are  to  be  substi- 
tuted for  money,  and  to  be  considered  as  cash;  and  by  this 
waiver  of  gold  and  silver,  when  the  bills  were  tendered,  the  al- 
legation of  tender  is  clearly  supported,  and  if  there  had  been  a 
profert  in  curia,  the  court  would  have  so  decided  in  compliance 
with  the  decision  in  the  case  of  Warner  v.  Mains,  7  Johns.  476. 
In  this  case  there  was  a  covenant  to  pay  three  hundred  dollars 
on  a  certain  day,  on  which  the  payee  covenanted  to  convey  a 
farm,  but  before  the  day  it  was  agreed  that  the  three  hundred 
dollars  should  be  paid  and  received  in  bank  bills,  which  wera 
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duly  tendered  at  that  day.  ''It  was  held  by  the  court  that  it 
was  competent  to  the  plaintiff  to  show  that,  before  the  day  of 
payment,  the  defendant  had  agreed  to  accept  bank  bills  as  cash, 
and  had  dispensed  with  the  necessity  of  a  tender  in  gold  or  sil- 
Ter.  The  tender  of  bank  bills  was  consequently  good  at  the 
day,  by  reason  of  the  previous  waiver."  This  very  case  is  cited 
by  the  plaintiff  in  error  to  show  that  the  tender  by  the  agree- 
ment of  parties  was  a  legal  tender,  but  to  have  availed  him,  the 
profert  in  curia  was  indispensable  in  his  plea.  "We  beg  leave  to 
<site  a  case  we  find  in  the  reports  of  Massachusetts,  which  seems 
strongly  in  point  as  to  the  necessity  of  bringing  the  money  into 
court.  This  was  an  action  of  assumpsit,  and  the  declaration 
contained  five  several  counts.  To  the  four  first,  defendant 
pleaded  non-assumpsit,  on  which  issue  was  joined.  In  the  fifth 
count,  the  plaintiff  alleged  a  promise  to  pay  seventy  dollars  in 
bank  notes  of  the  New  Hampshire  Bank,  except  the  Coos  Bank. 
To  this  count  the  defendant  pleaded  a  tender  in  bar  of  damages 
with  tout  temps  prist,  and  a  profert  of  the  bank  notes  into  court 
for  plaintiff.  To  this  plea,  the  plaintiff  replied  rion  obtulii,  on 
which  issue  was  also  joined.  Both  the  issues  thus  joined  hav- 
ing been  found  for  the  defendant,  the  plaintiff  called  for  the 
bank  notes,  of  which  the  defendant  had  made  a  profert,  but  it 
appeared  they  had  never  been  brought  into  court.  A  motion 
subsequently  was  made  by  plaintiff  for  judgment  non  obstante 
veredicto. 

The  counsel  for  the  defendant  (as  in  this  case)  alleged  that 
nothing  but  money  could  be  brought  into  court  upon  a  plea  of 
tender.  It  was  decided  by  the  court  that  "  judgment  be  entered 
for  plaintiff  in  the  fifth  count,  to  which  the  plea  of  tender  was 
made. "  The  payment  in  Life  and  Trust  Bank  bills  bears  no  anal- 
ogy to  that  of  a  payment  in  specific  articles.  The  bills  or  notes 
of  banks  are  generally  treated  as  money  in  the  various  commercial 
or  business  transactions,  and  are  a  good  tender  if  not  objected  to; 
ftnd  how  can  a  promise  to  pay  or  deliver  a  sum  of  money  in  bank 
bills  be  considered  a  contract  to  deliver  specific  articles,  when 
they  are  so  little  capable  of  being  distinguished  or  identified  ? 
Besides,  if  they  are  to  be  considered  as  specific  articles,  a  tender 
of  them  at  the  day  and  place  would  have  been  a  satisfaction  of 
the  contract,  and  upon  refusal  of  them  by  Baltzell  the  property 
in  them  would  have  been  transferred  to  him.  The  relation  of 
the  parties  would  have  been  changed  to  that  of  bailor  and  bailee, 
trustee  and  cestui  que  trust,  and  Baltzell  would  have  been  obliged 
to  have  resorted  to  the  specific  articles  (bank  bills),  and  the  per- 
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son  who  tendered  fhem  as  the  bailee  thereof  for  redress.  It  is 
needless  to  remark  how  remediless  a  creditor  in  such  a  case 
would  be,  and  we  only  pursue  the  argument  (perhaps  ad  absur- 
dum)  for  the  purpose  of  showing  the  consequences  of  considering 
bank  bills  in  this  case  as  specific  articles.  With  these  views, 
we  think  the  tender  should  have  been  pleaded  with  a  prof  ert  in 
curia. 

The  point  which  next  presents  itself  is  raised  by  the  defendant  in 
error,  that  the  agreement  between  Spann  and  Baltzell  was  void 
lyy  the  statute  of  frauds  of  this  state:  Duv.  206,  L.  of  Fla.  The 
statute  of  frauds  can  not  apply  to  this  new  agreement  of  Baltzell 
and  Spann.  It  is  not  a  collateral  undertaking  of  Spann's,  but 
an  absolute  promise.  Spann  had  for  his  object  a  benefit  which 
he  did  not  before  enjoy,  and  this  benefit  accruing  immediately  to 
himself,  that  is,  in  the  payment  of  the  note  by  a  less  sum  than 
was  originally  to  be  paid  by  him,  in  case  of  default  of  the  maker. 
If  Spann's  object  had  been  to  procure  a  release  of  the  property 
of  Campbell,  or  benefit  to  Campbell,  exclusive  of  any  selfish 
consideration,  and  he  had  not  been  a  party  to  the  original  con- 
tract, the  contract  would  be  clearly  within  the  statute.  So  we 
see  in  Eoberts  on  Frauds,  232,  the  statute  does  not  apply,  if  the 
consideration  ''  spring  out  of  any  new  transaction,  or  move  to 
the  party  promising  upon  some  fresh  and  substantive  ground  of 
personal  concern  to  himself."  So,  "  where  the  original  trans- 
action is  altered,  and  a  new  consideration,  moving  from  the 
plaintijff  to  defendant,  takes  place,  a  promise  made  by  the  defend- 
ant to  the  plaintiff  will  not  be  within  the  statute:''  2  Saund.  PI. 
&  Ev.  527,  citing  CasUing  v.  AvJbeH,  2  East,  332;  WiUiams  v. 
Leper,  3  Burr.  1886;  Houlditch  v.  MUne,  3  Esp.  87;  BarreU  v. 
IhisseU,  4t  Taunt.  117. 

The  English  doctrine,  as  declared  in  Birkmyr  v.  Darnell,  1 
Salk.  27,  would  seem  to  be  this:  a  promise  to  answer  for  debt, 
default,  or  miscarriage  of  another  for  which  that  other  remains 
liable,  must  be  in  writing  to  satisfy  the  statute  of  frauds;  contra 
when  the  other  does  not  remain  liable:  1  Sm.  L.  C.  134.  Under 
this  rule,  the  statute  of  frauds  can  not  apply,  for  Spann,  by  vir- 
tue of  the  new  agreement,  assumes  the  absolute  payment  of  the 
debt,  whereby  Campbell,  the  maker  of  the  note,  is  entirely  dis- 
charged; and  the  agreement  further  shows  conclusively  that 
Baltzell  looked  to  Spann,  and  not  to  Campbell,  for  payment  of 
the  note.  In  Massachusetts  it  has  been  held,  that  the  promise 
of  a  party  to  pay  a  debt,  on  which  he  once  had  been  personally 
liable,  can  not  be  treated  as  within  the  statuob^  although  at  the 
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time  of  makizig  the  promise  his  responsibility  had  ceased:  Hop- 
kins V.  lAswell,  12  Mass.  52.  The  New  York  decisions  differ  from 
that  cited  from  Salkeld,  and  go  to  the  extent,  that  even  if  Camp- 
bell remained  liable  after  this  new  agreement,  still  it  would  not 
come  within  the  statute  of  frauds,  for  they  declare  that  an  oral 
agreement  to  paf  a  debt  previously  subsisting,  upon  a  new  and 
different  consideration,  is  not  within  the  statute,  even  when  the 
original  debt  remains:  EUwood  v.  Monk,  5  Wend.  235;  Mercein  v. 
Andrus,  10  Id.  461;  Farley  y,  Cleveland,  4  Cow.  439  [15  Am. 
Dec.  387].  It  will  not  be  necessary  to  say  aught  in  relation  ta 
the  argument  of  counsel  for  plaintiff  in  error,  as  to  the  question 
of  the  pleas  being  pleaded  by  way  of  accord,  without  satisfaction, 
it  having  already  been  decided  they  were  good  as  showing  an 
agreement  substituted. 

Having  disposed  of  these  questions,  the  only  ones  remaining 
relate  to  the  sufficiency  and  regularity  of  the  demand  and  notice. 
It  is  contended  that  the  promise  of  Spann  to  pay  at  all  events 
rendered  demand  and  notice  unnecessary;  but  admitting  this,  if 
the  substituted  agreement  had  been  enforced,  we  can  not  permit 
the  defendant  in  error  to  avail  himself  of  portions  of  that  agree- 
ment, so  far  as  they  inure  to  his  benefit,  and  reject  those  which 
tend  to  his  disadvantage.  If  taken  at  all,  they  must  be  taken 
altogether  and  not  detached  parts  of  it.  Besides  Spann  prom- 
ised to  pay  only  in  Life  and  Trust  bills.  Equity  and  law  forbid 
any  other  decision.  We  think  that  the  facts  as  set  forth  in  the 
protest  by  Ellis,  the  notary,  and  the  protest  itself,  were  admis- 
sible as  evidence  to  prove  demand  in  accordance  with  the  allega- 
tion in  the  declaration.  As  this  opinion  may  at  the  first  blush 
appear  to  conflict  with  some  of  the  rules  of  evidence,  it  may  be 
apposite  to  the  present  case  to  give  somewhat  at  length  the  rea- 
sons which  have  g^ded  and  conducted  us  to  our  conclusions. 

It  has  been  repeatedly  decided  in  England  that  the  books  of 
a  notary,  after  his  death,  were  admissible  in  evidence  to  prove 
the  dishonor  of  bills  left  with  the  notary  for  presentment  and 
demand.  In  Poole  v.  Dicas,  1  Bing.  N.  C.  649,  this  point  was 
decided  by  Chief  Justice  Tindal,  who  said:  "We  think  it  ad- 
missible on  the  ground  that  it  was  an  entry  made  at  the  time  of 
the  transaction,  and  made  in  the  usual  course  and  routine  of 
business,  by  a  person  who  had  no  interest  to  misstate  what  had 
occurred."  This  rule  of  evidence  has  received  the  sanction  of 
the  American  authorities:  Welih  v.  Barrett,  15  Mass.  380;  Mer- 
riU  V.  The  Ithaca  &  Oswego  E,  JR.  Co,,  16  Wend.  587  [30  Am. 
Dec.  130];  Brewster  v.  Doane,  2  Hill  (N.  Y.),  537.     In  NtchoUs 
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T.  Webb,  8  Wheat.  826,  there  was  an  entry  in  the  book  of  a  de* 
ceased  notaiy  to  this  effect:  '*  Indorser  dnly  notified  in  writing 
19th  July,  1819,  the  last  day  of  grace  being  Sunday  the  18th.'' 
Judge  Story,  in  commenting  upon  the  evidence,  says,  that  being 
a  promissory  note,  in  which  the  action  of  a  notary  was  not  nec- 
essary, the  protest  itself  was  not  evidence  in  chief  of  the  fact  of 
demand;  but  from  the  usage  of  employing  notaries  it  may  be 
inferred  that  *'  the  protesting  of  notes,  if  not  strictly  the  duty 
of  the  notary,  was  in  conformity  to  the  general  practice,  and 
was  an  employment  in  which  he  was  usually  engaged."  He 
goes  on  further  to  say:  "We  think  it  a  safe  principle,  that 
memorandums  made  by  a  person  in  the  ordinary  course  of  his 
business,  of  acts  or  matters,  which  his  duty  in  such  business  re- 
quires him  to  do  for  others,  in  case  of  his  death,  are  admissible 
evidence  of  the  acts  and  matters  so  done.  A  fortiori,  we  think 
the  acts  of  a  public  ofBicer,  like  a  notary  public,  admissible,  al- 
though they  may  not  be  strictly  ofBicial,  if  they  are  according  to 
the  customary  business  of  his  office,  and  he  is  clothed  with  pub- 
lic authority  and  confidence." 

The  courts  in  this  country  would  seem  to  have  established  an- 
other principle,  or  rather  an  extension  of  the  principle,  as  before 
set  forth  in  relation  to  the  admissibility,  as  evidence,  of  the  entries 
made  in  the  register  of  the  deceased  notary,  and  it  is  this:  that, 
when  these  entries  have  been  made  in  the  usual  mode  of  busi- 
ness, and  are  duly  authenticated  by  the  oath  of  the  party  who 
made  them,  they  are  admissible  in  evidence,  though  the  party 
making  them  can  remember  and  testify  nothing  as  to  the  facts 
contained  in  said  entries.  The  paper  must  be  an  original  one 
made  at  the  time  the  facts  contained  in  it  are  alleged  to  have 
taken  place,  and  confirmed  by  the  oath  of  the  witness  that  he 
believes  it  contains  a  true  statement  of  the  facts.  The  true  cri- 
terion  appears  to  be  this,  as  to  the  admissibility  of  the  entries: 
whether  after  the  death  of  the  maker  of  them  they  would  be  ad- 
missible; and,  if  so,  when  verified  by  oath  of  the  party  who  made 
them,  they  are  likewise  admissible:  Farmers*  db  Mechanics'  Bank 
V.  Boraef,  1  Rawle,  152;  Sicldes  v.  Mather,  20  Wend.  72  [82  Am. 
Dec.  521]. 

The  case  at  bar  comes  up  fully  to  the  foregoing  principles. 
The  protest  appears  to  be  an  original  paper,  and  drawn  up  at 
the  time  of  the  demand  of  payment,  and  Ellis,  the  notary,  swears 
that  the  contents  of  said  protest  were  true.  Upon  his  cross- 
examination,  however,  he  said  he  had  no  recollection  of  any  of 
the  facts  stated  in  it,  independent  of  the  same.     He  swears  to 
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the  presentment  for  payment,  notice  to  indorsers,  etc. ;  because 
he  presimies  the  facts  must  have  occurred,  else  he  would  not 
have  certified  to  their  occurrence  as  a  notary.  He  recollects  no 
facts  beyond  the  protest.  Evidence  yery  similar  to  this  was  ad- 
mitted in  the  case  of  BvXiard  v.  Wilson^  6  Mart.  N.  S.  196.  To 
prove  notice,  the  court,  held  "  the  parish  judge's  memorandums 
of  his  having  given  notice  of  the  protest  to  the  defendant,  was 
on  the  back  of  the  protest,  and  he  deposed  that  he  had  no  recollec- 
tion of  giving  it,  but  he  had  no  doubt  of  his  having  given  it,  as 
he  never  made  such  a  memorandum  without  having  given  the 
notice."  The  entry  having  been  made  according  to  the  course 
of  the  business  of  the  witness,  was  admitted  by  the  court. 

It  is  contended  by  the  counsel  for  plaintijff  in  error  that  this 
case  falls  within  the  rule  laid  down  by  this  court,  as  to  the  evi- 
dence of  notice  to  be  given  indorsers  in  the  case  of  Whittaker  v. 
Morrison,  1  Fla.  25  [44  Am.  Dec.  627].  But  that  case  and  the 
one  at  bar  differ  in  this:  the  paper  exhibited  at  the  trial  of  the 
case  of  Morrison  v.  Whitaker,  was  a  copy,  and  not  an  original 
instrument,  and  that  it  was  the  habit  of  the  witness  to  make 
a  memorandum  of  the  notice  of  protest  on  the  protest  kept  by 
him,  and  that,  that  one  was  lost,  and  the  whole  amount  of  the 
evidence  of  the  notary,  in  that  case,  was  based  simply  upon  his 
habit  of  doing  business.  There  has  been  a  recent  decision  in 
the  state  of  New  York,  which  establishes  fully  and  clearly  the 
doctrine  as  before  stated.  It  is  found  in  the  case  of  the  Bank 
of  Monroe  v.  Culver,  2  TTill  (N.  Y.),  532.  Action  of  assumpsit 
on  a  note,  the  defence  was  usury,  to  rebut  which  the  plaintiff 
offered  the  cashier  to  prove  how  the  note  came  to  the  bank  and 
was  paid;  the  offer  was  to  prove, "  from  memoranda  and  entries, 
in  the  handwriting  of  the  witness  made  at  the  time  of  the  trans- 
action to  which  they  refer  occurred,  and  while  he  vTas  cashier 
and  had  charge  of  the  books  and  correspondence  of  the  bank,which 
memoranda  and  entries  the  witness  would  swear  he  believed  were 
truly  and  correctly  made,  although  independent  of  such  mem- 
oranda and  entries,  the  witness  had  no  recollection  of  the  facts; 
and  even  after  having  his  memoxy  refreshed  by  their  examination^ 
he  coold  not  testify  to  the  facts  independent  of  the  entries  and 
memoranda."  The  supreme  court,  per  Bronson,  J.,  after  ob- 
serving that  the  entries  and  memoranda  were  made  in  the  usual 
course  of  business,  and  were  verified  in  the  most  ample  manner, 
by  the  witness  who  made,  and  whose  duty  it  was  to  make  themt 
■aid:  "  The  question  is  whether  memoranda  and  entries  thus 
verified  should  be  allowed  to  speak  for  themf elves?    I  think 
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they  should."  See  also  Ocean  Ins.  Go.  v.  Francis,  2  Wend.  72 
[19  Am.  Dec.  549];  1  Sm.  L.  C.  228,  where  the  foregoing  cases 
are  collected,  and  the  whole  question  is  presented  with  great 
deamess  and  ability  by  the  American  editor. 

The  next  question  for  the  consideration  of  the  court  is, 
Whether  the  notice  given  to  Spann  was  sufficient  ?  Ellis  testi- 
fies, that  he  sent  notice  of  non-payment  to  the  defendant  Spann, 
as  stated  in  the  certificate  indorsed  upon  the  protest  of  the  note. 
The  certificate  states,  that  due  notice  of  the  protest  was  given 
to  the  indorser,  Spann,  by  depositing  the  notice  in  the  post- 
office  at  Apalachicola,  addressed  to  B.  C.  Spann,  Franklin,  Ala- 
bama, the  reputed  place  of  his  abode.  The  protest  sets  forth 
the  demand  of  the  note  and  refusal  to  pay,  so  that  by  the  or- 
dinary intendment  of  words,  it  seems  to  the  court,  the  evi- 
dence of  Ellis  goes  to  show,  that  his  notice  contained  the  sub- 
stance and  facts  of  the  protest,  viz.,  description  of  the  note,  a 
statement  of  the  demand  and  refusal  to  pay;  or,  in  other  words, 
that  the  note  was  dishonored.  The  term,  ''  due  notice,"  used 
by  the  notary,  does  not  amount  to  evidence,  that  proper  notice 
was  given.  To  say  so,  would  be  to  make  the  notary  the  judge 
of  what  is  legal  notice  to  fix  the  indorser.  He  must  state  facts; 
and  the  conclusion  of  law  from  these  facts,  is  a  question  of  law 
for  the  court,  and  not  for  the  notary:  Bank  of  Wilmington  S 
Brandywine  v.  Cooper's  AdmWs,  1  Harr.  (Del. )  10.  We  think, 
however,  that  the  facts  as  stated  in  Ellis'  testimony,  are  suffi- 
cient to  enable  the  court  to  declare,  that  the  notice  contained 
sufficient  averments  to  constitute  legal  notice. 

There  is  no  particular  form  of  notice  of  dishonor  of  the  note 
necessary.  Mr.  Stoiy,  in  his  work  on  promissory  notes,  lays  it 
down,  that  it  should  contain,  in  substance,  the  following  requi- 
sites: a  description  of  the  note,  sufficient  to  ascertain  its  iden- 
tify; the  presentment  for  payment  and  refusal  to  pay;  and  that 
the  holder  of  the  note  looks  to  the  person  to  whom  the  notice 
is  given,  for  reimbursement  and  indemnity:  Story  on  Prom. 
Notes,  sec.  348.  In  section  354,  of  the  same  work,  however, 
Judge  Story  remarks,  that,  by  the  rule  adopted  in  the  American 
courts,  ''it  is  sufficient  to  state  in  the  notice  that  the  note  has 
not  been  paid,  and,  either  expressly  or  by  implication,  that  the 
holder  looks  to  the  indorser  for  reimbursement  or  indemniiy.'* 
In  the  case  of  Thje  Bank  of  United  States  v.  Gameal,  2  Pet. 
643-663,  the  court  said:  "A  suggestion  has  been  made  at  bar, 
that  a  letter  to  the  indorser,  stating  the  demand  and  dishonor 
of  the  note,  is  not  sufficient,  unless  the  pariy  sending  it  also 
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informs  the  indorser,  that  he  is  looked  to  for  payment.  Ba^ 
when  such  notice  is  sent  by  the  holder,  or  by  his  order,  it  neces  • 
sarily  implies  such  responsibility  over.  For  what  purpose  coulA 
it  be  sent?  We  know  of  no  rule  that  requires  any  format 
declaration  to  be  made  to  this  effect.  It  is  sufficient,  if  it  may 
be  reasonably  inferred  from  the  nature  of  the  notice."  It  seema 
that  the  notice  would  be  good,  if  it  be  sufficient  to  put  the 
party  on  inquiry,  and  prepare  him  to  pay  it,  or  to  defend  him- 
self. Even  if  there  be  some  uncertainty  in  the  description  of 
the  bill  or  note,  if  it  does  not  tend  to  mislead  the  party,  it  will 
be  good:  Crawford  v.  Branch  Bank  of  Mobile,  1  Ala.  212  [41 
Am.  Dec.  33];  citing  Beedy  y.  Seixas,  2  Johns.  Cas.  337;  Mills 
▼.  Bank  of  United  States,  11  Wheat.  431;  Foster  v.  Jurdison,  IG 
East,  105;  Chit,  on  Bills,  9th  Am.  ed.,  501.  So  it  has  been 
held,  that  it  need  not  be  stated  at  whose  request  the  notice  was 
given,  or  who  was  the  owner  of  the  note:  Shed  y.  BreU^  1  Pick. 
401  [11  Am.  Dec.  209]. 

As  to  the  demand  necessary  to  be  proved  in  this  case,  we 
think  a  sufficient  one  has  been  proved.  At  the  day  the  note 
fell  due,  the  notary  went  to  the  place  where  the  note  was  pay- 
able, to  wit,  at  the  place  previously  occupied  by  the  agency  of 
the  Southern  Life  Insurance  and  Trust  Company.  Bobbins, 
the  late  agent  or  cashier,  testifies,  that  the  agency  had  been  re- 
moved from  Apalachicola,  some  weeks  previous  to  the  day 
of  the  alleged  presentment  of  the  note.  The  removal  of 
the  agency  rendered  the  demand,  therefore,  impossible  at 
the  agency.  Proper  diligence  seemed  to  have  been  used,  and 
we  are  satisfied  that  when  demand  was  made  at  the  place  of 
payment  of  the  note,  and  it  was  found  that  the  agency  had 
been  removed,  a  sufficient  demand  had  been  made.  Of  course, 
if  the  agency  had  simply  been  removed  to  another  house  in 
Apalachicola,  a  presentment  there  would  have  been  necessary; 
but  the  testimony  was,  that  it  had  been  removed  altogether. 
It  is  like  a  case  where  a  note  is  payable  at  a  particular 
place,  and  a  demand  being  made  at  the  place  appointed, 
it  is  found  shut  up  or  deserted.  In  such  an  event,  it  would 
amount  to  a  refusal  to  pay,  for  the  demand  would  be  use- 
less and  inaudible:  3  Kent's  Com.  96;  Howe  v.  Bowes,  IS 
East,  112.  If  the  agency  had  been  continued  at  Apalachicola, 
there  can  be  little  doubt  but  that  a  demand  should  have  been 
made,  within  the  usual  hours  of  business,  of  the  agency,  as  the 
parties  are  supposed  to  have  contracted  with  a  view  to  the  cus- 
toms of  the  bank;  but  there  certainly  can  be  extant  no  rules  or 
customs  of  the  agency,  when  the  agency  itself  has  no  existenoe. 
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If  Bobbins,  the  former  agent,  had  remained  at  the  place  of 
the  agency,  with  power  from  the  bank  to  do  business,  that  fact 
may  have  altered  the  case;  but  Bobbins  testfies,  that  he  did  not 
consider  the  room  formerly  occupied  as  the  agency,  as  an  office; 
that  he  was  agent  up  to  the  time  of  the  removal  of  the  agency, 
when  he  ceased  also  to  be  agent.  The  fact  of  Bobbins'  being 
at  the  place,  would  have  no  greater  effect  than  any  other  person's 
being  there.  If  the  note  had  been  made  payable  generally,  and 
not  at  a  particular  place,  and  the  maker  had  removed,  in  such 
ease  it  would  have  been  the  duty  of  the  holder  to  have  made  due 
and  diligent  search  for  him,  and  made  presentment,  if  within 
the  state;  but  the  case  at  bar  is  different.  If  the  note  is  payable 
at  a  particular  place,  the  demand  must  be  made  there,  because 
the  place  is  made  part  and  parcel  of  the  contract;  and  if,  as 
before  stated,  the  place  is  found  shut  up  and  deserted,  it  amounts 
to  a  refusal  to  pay:  Dicbimson  v.  Bon,  16  East,  110;  CHbb  v. 
mUher,  8  Bing.  214;  Bayl.  Bills,  197-241;  Story  on  Prom. 
Notes,  sec.  205-227;  Ch.  Bills,  399,  397,  172-174. 

A  question  may  now  arise,  whether  the  allegation  contained 
in  the  declaration,  as  to  presentment  of  the  note,  is  sustained 
by  the  evidence — ^but  it  may  be  laid  down  as  a  general  principle, 
that  where  facts  or  circumstances  exist,  which  amount  to  an  ex- 
cuse, or  do  away  with  the  necessity  of  a  demand,  the  declaration 
may  be  in  the  usual  form,  and  proof  of  the  facts  which  dispense 
Willi  a  formal  demand,  will,  in  law,  be  deemed  proof  of  demand. 
As  in  the  case  at  bar,  no  demand  in  compliance  with  the  terms 
of  the  note  could  have  been  made  on  account  of  the  removal  of 
the  agency,  and  this  fact  being  in  evidence  it  is  a  sufficient  ex- 
cuse for  the  non-presentment,  and  the  allegation  of  the  declara- 
tion is  sustained.  The  American  cases  go  to  the  extent  that 
the  averments  of  demand  and  notice,  in  the  declaration  on  a  bill 
or  note,  were  sufficiently  supported  by  evidence  of  anything 
which  rendered  demand  and  notice  unnecessary :  Stewart  v.  Eden^ 
2  Caines,  121  [2  Am.  Dec.  222];  Norton  v.  Leuna,  2  Conn.  478. 
Hosmer,  J.,  said:  that  this  mode  of  declaring,  relying  on  proof 
of  an  excuse  for  the  omission  to  make  demand  or  give  notice, 
had  too  frequently  been  sustained  to  remain  questionable.  So, 
when  no  demand  has  been  made  of  the  maker,  on  account  of  hia 
absence  in  a  foreign  country,  it  was  held  by  Van  Ness,  that  an 
averment  of  presentment  in  the  common  form  was  sufficient. 
Cummings  v.  Fisher,  Anth.  5.  See  also  City  Bank  v.  Cutter,  8 
Pick.  414;  Greenway  v.  Uindley,  4  Camp.  52;  Uodge  v.  FUlis,  8 
Id.  463;  Breed  v.  HUlhouse,  7  Conn.  523. 
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So  also  the  fact,  that  the  maker  had  absconded  and  could 
not  be  found,  may  be  given  in  evidence,  under  the  allegation 
that  the  note  was  presented  and  payment  refused:  Stewart  v. 
Eden,  2  Caines,  121  [2  Am  Dec.  222];  WOliamsY.  MdUkews,  3 
Cow.  252;  Taunton  Bank  v.  Richardson^  5  Pick.  436.  So  a 
promise  to  pay  after  notice,  will  be  received  as  evidence  of  no- 
tice: Martin  Y.  Window,  2  Mason,  241;  Thxymion  v.  Wynn,  12 
Wheat  183;  Shirley  v.  Fellows,  9  Port.  302.  As  to  the  forward- 
ing notice  of  the  demand  and  refusal  to  pay  the  note  on  present- 
ment, Ellis  testifies,  that  on  the  day  of  demand  of  payment  and 
refusal  to  pay,  to  wit,  on  the  twenty-fifth  of  May,  1842,  he  de- 
posited the  notice  in  the  post-office  at  Apalachicola,  directed  to 
the  defendant  Spann,  at  Franklin,  Alabama,  the  reputed  place  of 
his  residence.  It  is  necessary  that  the  indorser  of  a  note  should 
be  notified  of  its  dishonor,  by  depositing  the  notice  in  the  post- 
office,  when  that  is  the  proper  medium  of  conveyance,  and  prop- 
erly addressed  to  him,  and  his  place  of  residence  proved.  By 
the  words,  '*  reputed  residence,"  we  understand  a  residence  as 
fixed  by  general  reputation,  established  opinion,  or  common  esti- 
mation, or  a  fact  of  general  notoriety.  It  would  have  been  better, 
no  doubt,  for  the  notary  to  have  been  in  this  portion  of  his  testi- 
mony,  more  definite  and  explicit;  but  we  think  this  allegation 
as  to  the  residence  of  Spann,  sufficiently  certain.  Witnessea 
frequently,  from  over-caution,  or  perhaps  from  carelessness, 
needlessly  qualify  their  testimony;  and  expletives,  without  any 
veiy  definite  meaning,  are  frequently  introduced,  which  gen« 
erally  tend  to  produce  embarrassment,  and,  oftentimes,  seiioiui 
results. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 


Written  Agkeemsnt  Mbroes  Antecedent  Deglabations  and  negotia- 
tions of  the  parties:  Thompwa  v.  Sloan,  35  Am.  Dec.  546. 

Written  Contract  mat  be  Altered  bt  Subsequent  Parol  Aobxekeni; 
where  the  alteration  is  made  on  a  good  consideration  and  before  any  breach 
of  the  contract;  and  in  an  action  for  a  breach  of  the  written  contract,  mioli 
alteration  may  be  proved,  although  the  oral  agreement  be  within  the  opera* 
tion  of  the  statute  of  frauds:  Cummings  v.  Arnold,  37  Am.  Dec  155,  and  note^ 
/^llecting  prior  decisions  in  this  series.  A  verbal  alteration  of  a  written  oon« 
tract  is  valid  and  binding,  if  supported  by  a  consideration:  Deahaaoo  v.  Lewiip 
24  Id.  769. 

Protest. — For  a  general  discussion  of  this  subject,  see  note  to  Dupr4  ▼• 
Hichard,  43  Am.  Dec.  216-224. 

Tender  of  Seourities  in  Satisfaction  of  a  Debt  must  be  kept  good 
by  bringing  and  offering  the  securities  in  court:  their  destruction  anniili  tlit 
tender:  Brooklyn  Bank  v.  Dr,  Orauw,  35  Am.  Dec.  669,  and  note. 
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Pbohisb  to  Pat  the  Debt  ot  Anothier,  when  not  within  the  statute  of 
frands:  See  Andermm  y.  Davit,  31  Am.  Dec.  612;  and  note  614,  where  prior 
cases  in  this  series  are  collected. 

Mattkb  of  Excuse  fob  not  Givino  Notice  to  an  indorser  of  the  non-pay- 
ment of  a  rote,  can  not  be  proyed  under  an  ayerment  that  he  had  notice,  bat 
most  be  specially  pleaded:  (TuHm  y.  State  Bank,  38  Am.  Dec.  143. 

No  PKEdSB  Form  is  Necessary  in  Givino  Notice  to  an  indorser;  a  notice 
will  be  sufficient,  whether  verbal  or  written,  if  from  it  it  appear  that  the 
maker  has  not  met  his  engagement,  and  that  the  indorser  is  looked  to  for 
payment:  Stepheneon  y.  Primrose,  33  Am.  Dec  281.  See  also  note  to  Dupr4 
y.  Bichard,  43  Id.  220. 

Testimony  of  Bank  or  Other  Officials,  as  to  their  Mode  of  doing 
Business,  when  sufficient  evidence  of  notice  to  charge  indorsers:  See  note  to 
Ball  y.  Bank  a^f  Alabama,  42  Am.  Deo.  655,  where  other  cases  are  collected. 

Entries  Made  in  Usual  Ck>URSE  of  Professional  Employment,  or  of 
clerkship,  or  agency,  are,  after  the  death  of  the  person  making  them,  admisai- 
Ue  in  eyidenoe:  See  oases  collected  in  note  to  Sheldon  y.  Benham,  40  Am. 
Deo.  274. 
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PisoE  V.  Land,  Absiqneb  of  Solomon. 

[2    aXOBOIA,  1.] 

PlKM>7  or  Execution,  Levy  undeb  It,  and  Possession  bt  the  Judgmuit 
Debtor,  at  the  date  of  the  judgment^  or  at  any  time  mbeeqaent,  maket 
oat  a  prima  facie  case  for  the  plaintiff  in  execution,  bo  as  to  put  a  claim'* 
ant  of  the  property  upon  proof  of  his  title. 

It  n  A  Badge  of  Fraud  fob  an  Insolvent  Debtor  to  Sell  hia  property 
pending  a  suit  against  him;  it  is  a  much  stronger  badge,  when  the  pur- 
chaser is  a  creditor  and  he  buys  not  only  in  extinguishment  of  his  own 
debt,  but  the  debts  also  of  other  favored  creditors;  and  not  only  property 
sufficient  to  discharge  these  demands,  but  a  large  surplus  over. 

Possession  bt  the  Vendor,  after  an  Absolute  Sale  of  real  or  penonal 
property,  is  a  badge  of  fraud. 

Absistino  One  Man  to  Cheat  Another  the  law  will  not  allow;  henoe  wher* 
a  person  purchases  from  an  insolvent,  giving  a  fair  and  full  price  for  the 
goods,  and  there  being  an  actual  change  of  possession,  yet,  if  done  for  the 
purpose  of  defeating  creditors,  the  purchase  is  void. 

Obioinal  Papers  on  File  in  the  Clerk's  Office  hat  be  Used  dt  En- 
DENOE  in  the  same  court. 

Verdict  will  not  be  Set  Aside  as  Contrabt  to  Bvidenob,  where  there 
has  been  evidence  on  both  sides,  and  no  rule  of  law  violated,  nor  manifetl 
injustice  done,  although  there  may  have  been  a  preponderenoe  of  evi- 
dence against  the  verdict. 

New  Trial  will  not  be  Granted,  where  the  verdict  is  oontrary  to  the 
charge  of  the  court,  if  snoh  charge  is  erroneous,  and  the  verdiot  Is  not 
contrary  to  the  law. 

The  opinion  states  the  case. 

Harris  d;  BockweU,  for  plaintiff  in  erroc 

O.  B,  Cole,  for  defendant  in  error. 
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By  Court,  LuMPmN,  J.  This  writ  of  error  has  originated  in 
a  claim  case;  a  mode  of  tzying  the  rights  of  property,  unknown 
to  the  common  law.  Henry  Solomon  obtained  a  judgment 
against  Henry  Holmes,  in  the  superior  court  of  Twiggs  county, 
which  being  assigned  over  to  Nathan  Land,  was  levied  on  sun- 
dry property,  real  and  x)ersonal,  in  the  possession  of  the  defend 
ant;  and  all  of  which  was  claimed  by  Lra  Peck.  The  special 
jury  on  the  final  trial,  foimd  the  whole  subject  to  the^./a.,  and 
the  court  below  overruled  a  motion  for  a  new  trial,  and  the 
plaintiff  in  this  writ,  the  claimant  in  the  circuit  court,  complains 
that  Judge  Scarborough,  before  whom  this  cause  was  tried, 
committed  error,  as  well  in  his  charge  to  the  jury  as  in  refusing 
the  application  for  a  rehearing.  And  hence  it  becomes  our 
duty  to  examine,  first,  the  charge,  to  see  if  it  contain  any  mis- 
direction; and  then  to  look  into  the  facts,  in  order  to  ascertain 
whether  or  not  we  will  control  the  discretion  exercised  by  th« 
<nrcuit  judge,  in  disallowing  a  new  trial. 

The  charge  is  as  follows:  "Proof  of  the  execution,  the  levy 
under  it,  and  that  the  defendant  was  in  possession  of  the  prop- 
erty levied  on,  makes  2k  prima  facie  case  for  the  plaintiff.  Then 
the  onus  probandi  is  devolved  on  the  claimant  to  support  his  title. 
For  that  purpose  claimant  introduced  a  deed  to  the  land,  and  a 
bill  of  sale  of  the  negroes  and  other  personal  property  levied 
on,  of  an  anterior  date  to  the  judgment,  with  evidence  of  the 
eonsideration  paid."  Judge  Scarborough  states  the  law  cor- 
rectly, and  the  practice  imder  it,  in  relation  to  proceedings  un- 
der our  claim  acts,  namely,  that  proof  of  the  execution,  the 
levy  under  it,  and  possession  of  the  property  by  the  defendant, 
at  the  date  of  the  judgment,  or  at  any  time  subsequently,  makes 
out  a  prima/ade  case  for  the  plaintiff,  so  as  to  put  the  claimant 
upon  proof  of  his  title.  Li  Georgia,  real  estate,  as  well  as  per- 
sonal property,  is  bound  by  the  judgment,  and  liable  to  be  sold 
under  execution.  And  although  mere  naked  possession  is  the 
lowest  and  most  imperfect  degree  of  title  to  lands  and  tene- 
ments, still  it  is  such  an  interest,  therein  as  will  subject  it  to 
levy  and  sale,  unless  claimed,  and  proof  is  made,  that  the  par- 
amount title  resides  in  another.  For  this  mere  naked  posses- 
sion may  and  will,  in  process  of  time,  unless  disturbed,  ripen 
into  a  title,  completely  legal.  I  make  this  remark,  because 
much  of  the  argument  in  behalf  of  the  plaintiff  in  error,  has 
assumed  the  fact,  that  titles  to  land  can  be  evidenced  by  deed 
only. 

The  judge  proceeds:  **  This  is  a  question  of  fraud,  and  the 
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issue  submitted  to  the  juiy  is,  the  bona  fides  or  honesty  and 
good  faith  of  the  transaction.  There  are  badges,  or  evidences 
of  fraud,  which  are  of  different  imports.  A  badge  is  a  circum- 
stance, sign,  mark,  or  suspicion,  not  sufficient,  of  itself,  to  au- 
thorize a  finding,  unless  more  than  one  combine.  Evidences  of 
fraud  are  either  presumptive  or  conclusive.  All  presumptions 
become  conclusive,  unless  rebutted."  As  to  the  dissertation  of 
the  court  upon  frauds,  and  the  indicia  v^hich  usually  accompany 
them,  I  need  only  say,  that  we  are  not  prepared  to  assent  to 
the  proposition,  that  in  order  to  condemn  a  transaction  as 
fraudulent,  that  two  or  more  of  the  marks  of  a  collusive  con- 
veyance must  be  affixed  to  it.  On  the  contrary,  we  should  be 
inclined  to  hold,  that  continued  possession  by  the  vendor, 
unexplained,  and  in  the  face  of  an  absolute  transfer,  would  of 
itself  warrant  a  finding  that  the  sale  was  covinous.  And  so 
of  the  other  badges.  Indeed,  the  charge  itself  inculcates  the 
same  doctrine,  for  it  expressly  affirms,  that  all  presumptions  be- 
come conclusive,  unless  explained.  This  is  not  an  error,  how- 
ever, with  which  the  plaintiff  here  has  any  right  to  be  dissatis- 
fied, and  we  notice  it,  because  should  it  be  passed  in  silence  it 
might  be  understood  as  having  received  the  indorsement  of  this 
court. 

*'  The  pending  of  the  writ  at  the  time  of  the  sale,"  continues 
the  judge,  ''  is  a  badge  of  fraud.  If  a  creditor  buy  in  satisfac- 
tion of  his  antecedent  debt,  and  also  in  satisfaction  of  the  debts 
of  other  favored  creditors,  to  the  exclusion  of  a  particular  cred- 
itor whose  suit  is  pending,  and  buys  a  large  surplus  over,  this 
is  a  badge  of  fraud."  Now  if  the  first  proposition  be  true,  that 
it  is  a  sign  of  fraud  for  an  insolvent  debtor  to  sell  his  property 
pending  a  suit  against  him,  the  second,  which  is  only  an  ampli- 
fication of  the  first,  is  necessarily  so.  For  if  fraud  be  inferred 
from  a  sale,  even  to  a  third  person,  much  stronger  will  that  con- 
clusion become,  when  the  purchaser  is  a  creditor,  and  he  buys 
not  only  in  extinguishment  of  his  own  debt,  but  the  debts  also 
of  other  favored  creditors;  and  not  only  property  sufficient  to 
discharge  these  demands,  but  a  large  surplus  over. 

The  first  and  main  question  to  be  settled  then  is,  is  the  sale 
of  his  property  by  an  insolvent  debtor,  pending  a  suit  against 
him,  to  the  exclusion  of  the  collecting  creditor,  a  circumstance 
calculated  to  create  suspicion,  that  it  was  done  to  hinder  or  de- 
feat such  creditor?  Not  whether  it  will  have  the  effect  of  delay- 
ing such  creditor  of  his  debt;  for  such  is  the  effect  pro  tanto  of 
svery  transfer  that  can  be  made  by  one  who  has  creditors. 
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Every  dispoBition  of  an  insolvent's  property,  however  valuable 
the  consideration  and  honest  the  motive,  diminishes  the  fund 
out  of  which  payment  is  to  be  made  of  his  remaining  liabilities. 
This,  therefore,  is  not  the  issue.  The  question  is,  was  it  done 
fraudulently  ?  And  was  this  sale,  under  the  circumstances,  an 
evidence  that  such  was  its  character?  The  affirmative  of  this 
proposition  was  ruled  distinctly  to  be  law  in  Twyne^s  Case,  3 
Co.  80,  nor  has  it  ever,  within  the  knowledge  of  this  court, 
been  adjudicated  otherwise.  Pierce  was  indebted  to  Twyne 
four  hundred  pounds,  and  to  one  C.  two  hundred  pounds.  0. 
brought  an  action  of  debt  against  Fierce,  and,  pending  the  writ, 
Pierce  being  possessed  of  goods  and  chattels  to  the  value  of 
three  hundred  pounds,  in  secret  made  a  deed  of  all  his  goods 
and  chattels  to  Twyne  in  satisfaction  of  his  debt,  and  yet  Pierce 
continued  in  possession  of  the  property,  and  some  of  it  he 
sold,  and  the  sheep  he  marked  with  his  own  mark;  and  after- 
wards C.  had  judgment  and  a,  fieri  facias  to  the  sheriff,  and  by 
virtue  thereof  bailiffs  came  to  make  execution  of  the  goods,  and 
divers  persons  by  the  commandment  of  Twyne,  with  force  re- 
sisted them,  claiming  the  goods  to  be  Twyne's  by  virtue  of  the 
deed  made  to  him,  and  the  question  was,  whether  or  not  this 
conveyance  was  fraudulent.  Upon  an  information,  per  Coke, 
attorney  general,  against  Twyne  for  contriving  and  publishing 
a  fraudulent  deed,  it  was  decided  by  Sir  Thomas  Egerton, 
keeper  of  the  great  seal  of  England,  and  by  the  Chief  Justice 
Topham,  and  Anderson,  and  the  whole  court  of  star  chamber, 
that  this  deed  was  fraudulent  and  within  the  statute  of  13  Eliz., 
c.  6.    And  in  this  case,  the  following  points  were  resolved: 

1.  That  this  deed  had  the  marks  of  fraud.  It  was  general 
and  without  exception  of  his  apparel  or  anything  of  necessity: 
for  dolosua  versatur  in  generalibus,  2.  The  donor  continued  in 
possession.  3.  It  was  made  in  secret,  et  dona  clandesiina  sunt 
semper  suspiciosa,  4.  It  was  made  pending  the  writ.  5.  There 
was  a  trust  between  the  parties;  for  the  donor  was  in  possession 
and  used  them,  and  fraud  is  alwajrs  appareled  with  a  trust,  and 
trust  is  the  cover  of  fraud.  6.  It  was  contained  in  the  deed 
that  it  was  made  honestly  ,iruly,  and  bonafide,  et  clatisulce  incon- 
suetcB  semper  inducunt  suspicionem,  etc. 

It  was  resolved  that  although  it  was  a  debt  due  to  Twyne,  and 
a  good  consideration  of  the  deed,  yet  it  was  not  within  the  pro- 
viso of  the  said  act  of  the  13  Elizabeth,  by  which  it  is  provided, 
that  the  said  act  doth  not  extend  to  any  estate  or  interest  in 
lands,  etc.,  goods  and  chattels,  made  upon  good  consideration 
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and  bona  fide;  for  although  it  be  upon  good  and  true  considera« 
tion,  yet  it  is  not  bona  fide;  for  no  deed  shall  be  deemed  to  be 
made  bona  fide  within  the  said  proviso  that  is  accompanied  with 
any  trust;  for  the  proviso  saith,  upon  good  consideration  and 
bona  fide;  so  a  good  consideration  doth  not  serve,  if  it  be  not 
also  bona  fide. 

I  have  extracted  from  the  report  the  whole  of  these  resolu* 
tionSy  although  it  is  the  fourth  only  that  has  immediate  applica- 
tion to  the  point  under  discussion.  It  will  be  found,  however, 
that  there  are  other  features  in  this  leading  case  altogether  anal- 
ogous to  the  one  at  bar.  Besides,  this  was  an  early  and  sound 
exposition  of  the  statute  of  Elizabeth,  and  the  doctrines  which 
it  promulgated,  although,  perhaps,  somewhat  modified  and  re- 
stricted, have  never  been  overturned  nor  materially  altered:  on 
the  contrary,  they  have  always  been  recognized  as  sound  law, 
both  in  England  and  in  this  country:  HoUnrd  v.  Anderson,  6  T. 
R.  236;  Cadogan  v.  Kenneit,  2  Cowp.  432;  Seward  v.  Jackson,  8 
Cow.  443,  et  passim.  "And,"  says  Sir  Edward  Coke  at  the  foot 
of  the  foregoing  case, "  because  fraud  abounds  in  these  days  more 
than  in  former  times,  it  was  resolved  that  all  statutes  made  against 
fraud  shall  be  liberally  expounded,  for  to  suppress  the  fraud." 
If  the  corruption  of  the  times  in  the  age  of  Queen  Elizabeth,  re- 
quired not  only  the  enactment  of  this  law,  but  its  liberal  inter- 
pretation— ^an  epoch,  the  most  remarkable  feature  of  the  juris- 
prudence of  which,  was  its  antipathy  to  deceit,  and  which  had 
already  comprised  within  its  code  the  notable  aphorism,  that 
even  right  itself  is  turned  into  wrong  by  circumventing  to  ob- 
tain it — ^what  shall  we  say  of  our  own  day,  when  the  temptations 
to  fraud,  as  well  as  the  facilities  for  its  commission,  are  multiplied 
an  hundred  fold;  when  so  many  are  seeking  to  live  by  their 
wits,  instead  of  their  labor;  by  cunning  and  craft,  instead  of 
eating  their  bread  in  the  sweat  of  their  brow? 

The  statute  of  Elizabeth  goes  no  further  than  the  common 
law  AS  now  understood.  I  apprehend  the  time  never  was,  when 
a  fraudulent  conveyance  would  not  be  invalidated,  which  was 
intended  to  defeat,  delay,  or  hinder  creditors  of  their  just  debts. 
And  we  have  not  only  adopted  the  common  law,  but  we  have 
expressly  incorporated  the  statute  of  Elizabeth  as  a  part  of  the 
law  of  this  state,  and  with  it  Twyne*s  Case,  as  a  rule  of  con- 
struction. The  purpose  for  which  any  conveyance  is  made,  is  a 
conclusion  from  all  the  circumstances  attending  the  transaction, 
and  a  sale  pending  a  suit  by  an  insolvent  debtor  is,  in  the  nature 
«>f  the  case,  well  calculated  to  awaken  suspicion.    The  vendor 
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is  insolvent.  And  why  insolvent?  In  three  fourths  of  the 
cases,  I  venture  the  assertion,  from  improvidence  or  wild  specu- 
lation. The  vendor,  then,  overwhelmed  with  debt,  and  unable 
to  pay,  when  pursued  by  his  creditor,  whose  property  he  has 
appropriated,  takes  it  upon  himself  to  withdraw  his  effects  from 
the  lien  about  to  be  created,  and  to  secure  them  to  others.  Is 
it  strange  that  the  law  should  imply  a  fraudulent  intent? 

Who  has  not  marked  the  smile  of  derision  curling  the  lip, 
whenever  the  title  is  quoted  of  our  honest  debtor's  act?    And 
does  not  this  veiy  act  treat  its  beneficiary  as  a  suspected  person  ? 
Why  is  his  conscience  purged  by  oath  ?    Why  notice  to  credit- 
ors,  with  the  privilege  of  forming  an  issue  and  testing  the  fair- 
ness of  his  surrender?    Is  it  not  obvious,  that  the  law  pre- 
sumes an  insolvent  guilty  rather  than  innocent?    And  while 
therefore  it  accords  to  him  the  privilege  of  making  a  preference, 
still  it  distrusts  his  motives;  and  hence  it  requires  of  him  every- 
thing in  the  manner  of  making  the  transfer  of  his  property, 
which  will  rebut  the  presumption  of  an  interest  for  himself. 
Again,  the  sale  is  made  pending  the  suit.     Shall  that  suit  be 
defeated?    To  permit  it  would  seem  to  bring  disrepute  and  dis- 
credit upon  our  courts.     They  are  constituted  to  coerce  delin- 
quents into  a  fulfillment  of   their  engagements.     Shall    the 
debtor  be  allowed  to  hold  the  rod,  in  terrorem,  over  his  credit- 
ors, by  postponing  those  altogether  who  dare  resort  to  their 
legal  remedies?    Would  not  this  policy  be,  to  reverse  the  maxim, 
the  law  regards  those  only  who  watch,  and  not  those  who  sleep  t 
Shall  the  debtor  not  only  get  his  creditor's  property  without 
compensating  him  for  it,  but  mulct  him  with  the  expense  which 
he  has  incurred  in  suing  out  his  writ?    Does  not  the  principle, 
prior  in  tempore,  potior  in  jure,  equitably  apply  to  this  case? 
If  equaliiy  is  equity^  then  is  this  preference  strongly  tainted 
with  fraud  and  injustice.     If  there  be  a  preference  given,  it 
would  seem  to  be  due  to  those  who  are  first  in  the  race.    But 
in  this  case,  the  first  is  made  last,  and  the  last,  first.     The  in« 
ference  is  irresistible.    Every  such  voluntary  disposition  by  an 
insolvent,  creates  distrust  as  to   his  motives.     They  may  be 
meritorious.     The  law  allows  the  right  to  the  debtor  upon  the 
supposition  that  he  knows  best  whom  to  favor.    Experience 
demonstrates,  however,  that  this  is  a  fiction,  and  that  the  ex- 
clusion of  the  vigilant  creditor  is  the  result  of  irritation,  and  for 
no  better  reason  is  his  recovery  defeated.     In  nine  cases  out  of 
ten  the  debtor  is  influenced  by  the  determination  to  thwart  the 
particular  creditor,  or  to  secure  an  interest  to  himself  in  the  ar- 
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rangement.  Either  of  these  facta  will  invalidatd  the  convey- 
ance. And  a  sale,  pending  a  writ,  is  clearly  evidence  of  one  or 
the  other  of  them. 

But  to  return  to  the  charge:  "  The  possession  of  the  vendor » 
after  an  absolute  sale  of  personal  property,  is  now  only  prima 
facie  evidence  of  fraud,  and  is  open  to  explanation.  Posses- 
sion of  land  remaining  with  vendor,  after  an  absolute  deed,  is 
not,  under  the  statute  of  13  Eliz.,  c.  6,  an  evidence  of  fraud.'' 
As  it  respects  the  sale  of  personal  property,  we  cheerfully  con- 
cur in  the  opinion  of  the  court  below.  The  science  of  juris- 
prudence, like  all  others,  is  progressive;  and  notwithstanding  it 
was  settled,  and  repeatedly  held  at  home  and  abroad,  that  an 
absolute  bill  of  sale  of  chattels,  unaccompanied  with  posses- 
sion, was  fraudulent  in  law,  and  void  as  against  creditors,  yet 
the  courts  everywhere  are  adopting  the  less  rigid  rule,  that  the 
vendor's  retaining  possession  after  an  unconditional  sale,  was 
not  conclusive,  but  onl j  prima  facie  evidence  of  fraud,  and  sus- 
ceptible of  explanation;  that  strictly  speaking,  there  is  no  such 
thing  as  fraud  in  law,  and.  that  fraud  or  no  fraud,  is,  and  ever 
must  be,  a  question  of  fact  to  be  found  by  the  jury:  Wash  v. 
Medley,  1  Dana  (Ky.),  269;  Sterling  v.  Van  Cleve,  7  Halst.  285; 
HoweU  V.  Elliott,  1  Dev.  76;  Callen  v.  Thompson,  3  Yerg.  475 
[24  Am.  Dec.  587];  Darwin  v.  Eandley,  Id.  502;  Bissell  v.  Hop^ 
tins,  3  Cow.  166  [15  Am.  Dec.  259];  Adams  v.  Wheeler,  10  Pick. 
199;  Haven  v.  Lowe,  2  N.  H.  13  [9  Am.  Dec.  25];  Eastwood  v. 
Broum,  1  Ry.  &  M.  312;  Stover  et  al..  Assignees  of  Ketcher, 
a  Bankrupt,  v.  Hunter,  3  Banx.  &  Cress.  368;  MarHndale  v. 
Booih,  3  Bam.  &  Adol.  498. 

We  are  constrained  to  dissent,  however,  from  Judge  Soar- 
borough  as  to  real  estate.  It  is  true,  that  the  ownership  to 
lands  is  usually  evidenced  by  deeds  and  other  written  muni- 
ments of  title.  Still,  in  real  as  in  personal  property,  we  hold, 
that  if  the  vendee  take  an  absolute  conveyance,  and  nevertheless 
leave  the  property  in  the  possession  of  the  vendor,  it  is  prima 
facie  evidence  of  fraud.  If  a  man  convey  his  land  absolutely, 
and  yet  is  allowed  to  continue  in  possession  as  its  absolute,  un- 
qualified owner,  this  will  be  a  proof  that  the  conveyance  is 
fraudulent:  Newland  on  Contracts,  372;  Stone  v.  Orubham,  2 
Bulst.  226;  Hungerford  v.  Earle,  2  Vem.  201;  SiHeman  v.  Ash- 
doum,  2  Atk.  479;  Russell  et  al,  v.  Hammond  et  aL,  1  Id.  13,  16. 
If,  says  Lord  Coke,  a  man  mortgage  his  land  and  continue  his 
possession,  no  disseisin  is  wrought  by  this.  If  it  was  an  ab- 
solute conveyance,  and  a  continuance  in  possession  afterwards. 
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ihis  shall  be  adjudged  in  law  to  be  fraudulent.  In  Sands  v. 
Codioiae,  4  Johns.  503  [4  Am.  Dec.  305],  the  question  related  to 
real  estate,  where  it  is  certainly  true,  that  possession  is  much 
less  important  than  it  is  in  relation  to  personal  property,  yet 
the  court  of  errors  of  ]!^ew  York  thought  it  strong  evidence  of 
fraud  that  the  grantor  continued  after  the  sale  to  exercise  acts 
of  ownership. 

In  the  case  before  us,  the  sale  was  made  pending  an  action  bj 
the  defendants  in  error,  for  the  collection  of  their  debt.  There 
was  no  change  of  possession;  and  what  explanation  is  offered  of 
this  strong  evidence  of  fraud?  None  other,  except  that  the  pur- 
chaser remarked  to  the  debtor  at  the  time  that  the  deed  was 
executed,  '*  Bemain  here  until  I  can  make  other  arrangements,'' 
and  at  the  expiration  of  several  years  the  vendor  is  still  found 
in  the  occupancy  and  enjoyment  of  the  property.  It  is  not  even 
attempted  to  be  shown  that  he  acted  as  the  agent  of  Peck,  the 
most  plausible  account  that  could  have  been  given  of  this  con- 
tinued possession.  But  this  would  not  have  availed.  The  change 
of  possession  must  be  actual  and  complete,  and  a  divided  enjoy- 
ment which  leaves  the  vendor  to  appear  to  the  world  as  the 
owner,  will  not  do.  Lord  EUenborough,  in  the  case  of  Word- 
aU  V.  Smilhy  1  Gamp.  332,  said,  *'  it  was  a  mere  mockery  to  put 
in  another  person  to  take  possession  jointly  with  the  former 
owner,  and  that  a  concurrent  possession  with  the  assignor  by  the 
assignee,  was  colorable.  He  declared  that  the  possession  must 
be  conclusive  to  protect  the  transfer."  With  all  the  facts  of  this 
ease  before  me,  I  will  not  say  with  a  distinguished  jurist  in  a 
similar  case,  that  within  the  two  and  a  half  centuries  which  have 
elapsed  since  the  legislature  first  came  to  the  aid  of  the  courts 
(or  the  suppression  of  fraud  against  creditors,  there  never  has 
been  a  time  when  this  transaction  could  stand  the  test  of  a  ju- 
dicial investigation;  yet  I  will  afiirm,  that  the  facts  developed 
in  this  case,  not  only  created  a  presumption  of  fraud,  but  war- 
canted  the  most  scrupulous  and  searching  examination. 

The  statute  of  13  Eliz. ,  c.  5,  relating  to  frauds  against  creditors, 
directs,  that  no  act  whatever  done  to  defraud  a  creditor  or  cred- 
itors, shall  be  of  any  effect  against  such  creditor  or  creditors. 
We  concur  fully  with  the  circuit  judge,  "  that  the  fact  that  the 
claimaint  paid  a  fair  price  for  the  property  is  not  a  suficient 
explanation  of  the  transaction."  The  question  still  occurs,  was 
the  conveyance  made  in  good  faith  ?  And  does  not  the  continued 
possession,  together  with  the  joint,  if  not  the  whole,  reception 
of  the  profits  impress  the  rruda  mens  upon  it? 
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In  the  case  of  Cadogan  y.  Kennett,  2  Cowp.  432,  Lord  Mansfield 
stated,  that  he  had  known  several  cases  where  persons  have  given 
a  fair  and  full  price  for  goods,  and  where  the  possession  waa^ 
actually  changed,  yet  being  done  for  the  purpose  of  defeating 
creditors,  the  transaction  has  been  held  fraudulent  and  therefore- 
void.  It  is  assisting  one  man  to  cheat  another,  which  the  law 
will  not  allow. 

Judge  Scarborough  charged  the  juiy,  "  that  the  circumstance 
that  Mrs.  Holmes,  the  wife  of  the  defendant,  sold  two  or  three^ 
loads  of  com  and  three  bags  of  cotton  during  the  absence  of  her 
husband  at  the  north,  ought  not  to  be  admitted  as  proof  of 
fraud  against  the  claimant."  It  will  be  kept  in  mind,  that 
Holmes,  the  original  defendant,  was  not  a  party  to  the  proceed- 
ing below.  But  the  contest  was  between  Peck,  the  claimant, 
and  the  plaintiff  in  execution.  If  Peck,  therefore,  having  in  hia 
pocket  the  title  papers  to  the  land  and  negroes,  stood  by  and 
permitted  Mrs.  Holmes,  the  wife  of  the  defendant  and  vendor, 
to  sell  the  com  and  cotton  made  on  the  plantation,  this  is  a  cir- 
cumstance going  to  establish  the  covinous  intention  between  the 
parties  to  this  transaction,  and  that  a  trust  had  been  reserved 
for  the  benefit  of  the  vendor's  family.  And  it  would  seem  thai 
the  absence  of  Holmes  had  nothing  to  do  with  the  matter. 

Counsel  for  the  plaintiff  in  error  have  presented  with  much 
confidence,  this  view  of  the  case.  By  the  common  law,  a  debtor 
was  allowed  to  prefer  one  set  of  creditors  to  another;  the  statute 
of  Elizabeth  does  not  militate  against  this  right.  And  although 
in  the  preamble  to  the  act  of  1818,  the  practice  of  selecting  par- 
ticular creditors  to  the  exclusion  of  the  rest,  is  denounced  aa 
"  contrary  to  the  first  principles  of  equiiy  and  justice,"  still  the 
privilege  of  making  this  preference  is  expressly  secured  by  the 
body  of  that  statute,  provided  the  disposition  of  the  insolvent'a 
property  be  ''  bona  fide  and  absolute,  and  free  from  any  trust  for 
the  benefit  of  the  seller  or  any  person  or  persons  appointed  bj 
him,  her,  or  them."  And  such  is  the  construction  put  upon 
this  act  by  this  court.  It  is  demanded  then,  how  can  the  doing 
of  that  be  fraudulent,  which  the  law  authorizes  to  be  done  ?  If 
an  insolvent  debtor,  at  any  time  before  judgment,  can  sell  the 
whole  or  any  part  of  his  property,  either  to  a  creditor  in  satis- 
faction of  his  antecedent  debt,  or  to  an  indifferent  person  for 
money  or  other  thing,  how  can  it  be  deemed  a  badge  of  fraud  to 
execute  a  conveyance  under  these  circumstances  ? 

This  inquiry  may  be  answered  by  propounding  another.    May 
not  the  purchaser  of  property  suffer  it  to  remain  in  the  posses- 
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fiion  of  the  seller?  Is  it  either  illegal  or  immoral  to  do  so? 
And  yet  the  doing  so,  is  not  only  a  cogent  badge  of  fraud,  bnt, 
unexplained,  will  condemn  the  transfer  as  void.  An  insolvent 
debtor  may  dispose  of  his  goods  in  secret,  to  a  near  relation, 
still,  should  he  do  this,  the  transaction  would  be  shrouded  in  a 
shade  so  dark,  that  it  would  be  difficult  to  extricate  and  sustain 
it.  Any  one  of  the  badges  in  Twyne'a  case  would  singly  im- 
peach the  assignment  of  property;  nevertheless,  the  whole  of 
ihem  might  unite  and  many  more  be  superadded,  and  still  the 
conveyance  protected.  A  man  presents  his  pistol  and  snaps 
it  within  a  foot  of  the  head  or  heart  of  another.  Under  this 
evidence  he  would  be  convicted  of  an  assault,  with  intent  to 
murder.  He  proves,  however,  by  witnesses,  that  the  pistol  was 
unloaded,  and  that  it  was  a  mere  trick  to  try  the  other's  metal, 
and  he  is  acquitted.     Is  there  anything  inconsistent  in  this  ? 

It  is  contended  that  the  court  below  erred  in  admitting  in 
evidence  the  original  writ  to  prove  the  pending  of  the  suit.  We 
think  otherwise.  We  apprehend  that  it  is  the  eveiy-day  prac- 
tice of  all  the  courts  to  allow  the  original  papers  of  file  in  the 
office  to  be  used  in  evidence  in  the  same  court.  Bills  and  an- 
swers, as  well  as  verdicts  and  decrees  in  chanceiy,  while  in 
paper,  are  constantly  offered  to  prove  a  particular  fact.  In  this 
instance,  the  writ  is  produced  merely  for  the  proof  of  the  rea 
ipsa,  namely  the  pending  of  the  suit.  The  special  jury  having 
found  the  property  subject  to  the  execution,  an  application 
was  made  for  a  new  trial,  on  the  following  grounds,  to  wit: 
1.  That  the  jury  found  contrary  to  evidence  and  without  evi- 
dence. 2.  That  the  jury  found  contrary  to  law.  3.  That  they 
found  contrary  to  the  charge  of  the  court. 

If  it  were  true,  as  assumed  in  this  rule,  that  the  verdict  was 
without  evidence,  there  would  be  no  doubt  in  the  case.  The 
judgment  below  would  have  to  be  reversed  and  a  new  trial  or- 
dered. But  by  looking  into  the  testimony,  we  are  satisfied  that 
such  is  not  the  fact.  The  rule  for  our  guidance  is  clearly 
defined  in  the  books,  and  is  this,  *'  that  the  verdict  will  not  be 
set  aside  as  contrary  to  evidence,  where  there  has  been  evidence 
on  both  sides,  and  no  rule  of  law  violated,  nor  manifest  injustice 
done,  although  there  may  appear  to  have  been  a  preponderance 
of  evidence  against  the  verdict:"  Matiison  v.  Allanson,  2  Stra. 
1238;  Letois  v.  Peake,  7  Taunt.  153;  Carstairs  v.  Siein,  4  Mau.  & 
Bel.  192;  Macrow  v.  Hull,  1  Burr.  11;  Comfort  v.  Thompson^ 
10  Johns.  101;  Baker  y.  Richardson,  1  Cow.  77;  Starke -v.  Cock- 
trd,  2  Mill,  337;  Johnson  v.  Scribner,  6  Conn.  185;  Melanfon  v. 
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Broussard,  2  La.  12;  Edgar  t.  Simons,  Id.  21;  Bauduc  v.  Lau" 
rent,  Id.  449;  Ashley  y.  Ashley,  2  Stra.  1142;  Douglass  y,  Tousey, 
2  Wend.  352  [20  Am.  Dec.  616];  Woodvoard  v.  Paine,  15  Johns. 
493;  Acldey  v.  Kellogg,  8  Cow.  223;  Eeid  v.  Langford,  8  J.  J. 
Marsh.  420;  i^oioZer  v.  .Shui  lire  Ins.  Co.,  7  Wend.  270;  Ham- 
mond  v.  Wadhams,  5  Mass.  353;  Boss  y.  Overton,  3  Call,  809  [2 
Am.  Dec.  552];  Tnliabitants  of  County  of  Essex  v.  Berry,  2  Vt. 
165;  Bakery.  Briggs,  8  Pick.  122  [19  Am.  Dec.  811];  Bucky. 
Waddle,  1  Ohio,  357;  BiUews  v.  Bogan,  1  Hayw.  14;  Allen  y. 
Jordan,  2  Id.  132;  ^afcZie  v.  GarlingUm,  3  McCord,  276;  Norris 
V.  !ZVfer,  1  Cowp.  37;  Brook  v.  Mddleton,  10  East,  268;  J?ea?T. 
Mawhey,  6  T.  E.  619.  If  it  be  true  that  in  all  cases,  facts  are 
the  peculiar  province  of  the  jury,  and  that  it  is  for  them  to  say 
in  any  given  case,  whether  the  proof  produced  be  sufficient  or 
not,  much  more  will  the  courts  refrain  from  disturbing  the  ver- 
dict when  a  question  of  fraud  is  submitted  to  the  jury:  Prentiss 
V.  Slack,  1  Hill  (N.  Y.),  467. 

In  conclusion  we  will  advert  briefly  to  the  testimony,  in  ref* 
erence  to  two  points  only,  that  is,  the  continued  possession  of 
Holmes,  the  vendor,  and  the  acts  of  ownership  exercised  by 
him  subsequent  to  the  sale  to  Peck.  E.  E.  Crocker  testified  as 
to  the  sale  and  formal  delivery  of  the  properly,  that  the  con- 
sideration was  one  thousand  seven  hundred  dollars,  which  P6\>k 
held  individually  on  Holmes,  five  hundred  or  nine  hundred  dol- 
lars in  debts  due  by  Holmes  to  Wiggins,  Eeynolds,  and  others, 
and  Peck  gave  his  note  for  one  thousand  dollars,  the  balance  of 
the  purchase  money  at  the  time  of  the  sale.  Peck  told  Holmes  to 
take  care  of  the  property  until  he  could  make  other  arrangements; 
none  of  the  property  was  taken  away  at  that  time.  Bullard  swore 
that  Holmes  continued  to  live  on  the  plantation  after  the  sale 
and  work  the  property. 

John  Hughes  stated  in  his  examination,  that  Holmes  hired 
him  (witness)  in  1845,  to  superintend  the  saving  of  his  fodder, 
while  he  went  to  the  north.  Cherry  and  PhiUis  (two  of  the 
negroes  sold  to  Peck)  were  there.  Holmes'  family  resided  on  the 
place.  Holmes  paid  witness  for  said  service.  Witness  let  Holmes 
have  plows  and  gear,  which  he  was  to  return,  but  never  did — he 
paid  witness  for  them — never  saw  any  one  else  in  possession 
but  Holmes.  His  wife  sold  two  or  three  loads  of  com,  while 
her  husband  was  absent,  and  three  bags  of  cotton,  made  by  the 
children  of  Holmes  and  the  negroes — saw  Peck  two  or  three 
times  in  the  latter  part  of  1843.  Holmes  gathered  witness'  fodder 
in  1844,  and  Bullard  paid  witness  five  dollars  for  Holmes;  all 
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the  balance  Holmes  paid  in  work.  Witness  repaired  the  gin- 
house  in  1843,  and  Holmes  settled  with  witness  at  the  rate  of 
one  dollar  per  day.  William  Stafford  testified,  that  Holmes 
ginned  his  cotton  in  1842  and  1843,  and  witness  paid  him  for 
it.  Aleck  packed  it  and  Phillis  fed  the  gin  (these  negroes  were 
a  part  of  those  sold  by  Holmes  to  Peck).  Witness  paid  Holmes 
the  thirteenth  part  in  money  after  he  sold  the  cotton.  Charles 
Whitehead  states,  that  he  rented  land  to  Holmes  in  1843,  and 
subsequent  to  the  sale  to  Peck,  Holmes  paid  witness  for  the 
rent,  partly  in  fodder  made  on  the  land.  The  land  was  culti- 
vated by  the  negroes  sold  by  Holmes  to  Peck. 

Well  might  the  court  below  not  think  it  a  discreet  exercise  of 
its  power  to  interrupt  the  finding  of  the  jury  against  the  claim- 
anty  upon  such  evidence.  A  majority  of  this  bench  would  have 
come  to  the  same  conclusion,  to  wit,  that  the  facts  fully  warrant 
the  belief,  that  as  to  the  surplus  at  least,  there  was  a  benefit  re- 
served to  the  vendor  and  his  family,  and  the  contract  being  en- 
tire, if  part  of  it  be  tainted  with  fraud,  the  whole  must  fail.  It 
is  void  altogether.  Were  it  otherwise,  and  we  believed  the  ver- 
dict against  the  weight  of  evidence,  still  the  judge,  who  tried 
the  case,  being  satisfied  with  it,  this  court  would  decline  to 
set  it  aside.  It  must  be  a  veiy  strong  case  that  would  induce  this 
court  to  order  a  new  trial,  when  it  has  been  refused  by  the  pre- 
siding judge  on  the  merits. 

The  verdict  then,  in  our  opinion,  is  not  contrary  to  law,  but 
in  conformity  with  it;  and  it  is  only  repugnant  to  so  much  and 
such  parts  of  the  charge  as  were  against  law,  and  on  the  side  of 
the  claimant;  of  course  that  would  not  authorize  us  to  inter- 
meddle with  it.  The  motion  for  the  reversal  of  the  judgment 
below,  must  therefore  be  denied. 


Possession  of  Real  oa  Personal  Pbofertt,  remamingwith  the  vendor^ 
after  an  abeolate  sale  and  conveyance,  is  an  evidence  of  fraad,  but  may  be  ex- 
plained: Perkiw  v.  PaOen,  10  Ga.  249;  Spalding  v.  Origg,  4  Id.  85;  Fleming  v, 
Tovmsendy  6  Id.  105;  Carter  y.  Sta^field,  8  Id.  50;  ColguiU  v.  Thomaa,  Id.  274^ 
275;  all  citing  the  principal  case.  See  on  this  point  CaUeifu  v.  Lochwoodj  42 
Am.  Dec.  729;  Coche  y.  Chapman,  44  Id.  536;  McVicker  v.  May,  45  Id.  637, 
and  other  cases  in  this  series  cited  in  the  notes  thereto. 

New  Trial  because  Verdict  is  against  Evidence  will  not  be  granted, 
where  there  is  much  evidence  adduced  on  both  sides,  and  the  decision  of  the 
Jury  is  not  clearly  erroneous:  Otrritsh  v.  Nason^  39  Am.  Dec.  589,  and  note; 
Jacobs  V.  Bangor,  33  Id.  653;  Perry  v.  Smith,  26  Id.  236.  The  principal  case 
is  cited  to  the  point  that  the  verdict  will  not  be  set  aside,  as  contrary  to  evi- 
dence, where  there  has  been  evidence  on  both  sides,  and  no  rale  of  law  violated, 
nor  manifest  injustice  done,  although  there  may  appear  to  have  been  a  pre- 
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ponderance  of  evidence  against  the  verdict,  in  Stroud  v.  MayB,  7  Ga.  273; 
Waiher  v.  Walker,  11  Id.  206;  Armis  v.  Barker,  4  Id.  174. 

Original  Papsbs  in  Pbocbedinos  betobb  Justice  of  Peace  are  not  admis- 
Bible  in  circuit  court  withoat  some  proof  of  their  authenticity,  when  there  is 
nothing  in  the  record  to  show  how  they  became  part  of  the  case:  Hickman  ▼• 
Oriffln,  34  Am.  Dec.  124. 

Deed  Made  Pending  a  Suit,  to  a  Trustee  for  the  benefit  of  the  grantor'a 
wife  and  children,  to  defeat  the  collection  of  such  recovery  as  might  be  had 
in  that  suit,  is  fraudulent  and  void  as  to  the  judgment  recovered  on  that  suit» 
whether  the  grantee  had  notice  of  the  fraudulent  intent  or  not:  Wise  v.  Moored 
31  Ga.  149,  citing  principal  case.  The  principal  case  is  cited  in  Sanders  v. 
McAffee,  42  Id.  257,  to  the  point  that  a  sale  of  property  for  full  price  with  m 
view  to  hinder  creditors,  is  fraudulent;  but  in  that  case  it  .was  held  that  a 
purchaser  who  buys  property  from  a  defendant  in^.  fa.  is  not  per  se  com- 
mitting fraud.  The  judgment  being  a  lien,  the  purchase  ia  no  frand,  for  tht 
ereditor  can  levy  on  it  at  any  time  to  make  his  money,  within  four  years. 


Watson  v.  McCarthy. 

[2  OXOBOIA,  67.] 

To  Chaboe  a  Person  with  having  the  Gonorrhea  is  Aotionablb  pes  si^ 
as  it  is  charging  him  with  a  disease  which  would  wholly  or  partially  ex- 
clude him  from  society,  most  certainly  from  all  good  society. 

In  Actions  ov  Slander,  Words  are  to  be  Taken  in  their  common  accepta- 
tion; in  the  sense  in  which  those  to  whom  they  are  addressed  understand 
them. 

Slaiidbb.    The  opinion  states  the  case. 

John  M,  Oiles,  for  the  plaintiff  in  error. 

WiUiam  H.  Rohinaon^  for  the  defendant  in  error. 

By  Court,  Wabneb,  J.  This  was  an  action  on  the  case,  for 
words  alleged  to  have  been  spoken,  by  the  defendant  in  the  court 
below,  of  and  concerning  the  plaintiff.  On  the  trial  of  the  causa 
the  jury  found  a  verdict  for  the  plaintiff,  for  one  hundred  dollars. 
The  counsel  for  the  defendant  in  the  court  below,  made  a  motion 
for  a  new  trial,  on  the  ground,  ''  that  the  words  charged  in  the 
second  count  of  the  plaintiff 's  declaration,  do  not  impute  to  the 
plaintiff  any  such  disorder  as  would  tend  to  exclude  him  from 
society,  and  therefore  are  not  actionable  per  se."  The  words 
alleged  to  have  been  spoken  by  the  defendant,  in  the  second 
count,  are — **  You  are  a  clappy  d — d  son  of  a  bitch,  and  have 
been  rotten  with  the  clap  this  two  or  tliree  years,"  innuendo, 
that  the  plaintiff  had  the  gonorrhea,  etc.  The  court  below  over- 
ruled the  motion  for  a  new  trial  and  held  the  words  to  be  action- 
able per  se,  whereupon  the  defendant  excepted,  and  now  assigns 
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the  decision  of  the  court  below  for  error  in  this  court.  We  are 
all  of  the  opinion  the  court  below  decided  correctly  in  overruling 
the  defendant's  motion  for  a  new  trial  on  the  ground  stated  in 
the  rule. 

To  charge  one  with  adiseasewhich  would  wholly,  or  partially, 
exclude  him  from  society,  is  actionable:  Starkie  on  Slander,  97, 
98,  99.  Mr.  Starkie  says,  *'  actions  for  words  of  this  descrip- 
tion, seem,  in  the  absence  of  special  damage,  to  have  been  con- 
fined to  charges  of  leprosy  and  lues  venerea,"  A  distinction 
was  attempted  to  be  drawn  by  the  plaintiff  in  error,  between 
lues  venerea  and  gonorrhea,  contending  that  the  latter  was  of 
milder  character,  and  a  different  species  of  disease.  In  actions 
of  slander,  it  will  be  recollected,  words  are  to  be  taken  in  their 
common  acceptation;  in  the  sense  in  which  those  to  whom  they 
are  addressed  understand  them.  The  disease  imputed  to  the 
plaintiff  by  the  defendant,  no  one  could  fail  to  understand;  and 
if  he  was  in  the  condition  which  the  defendant  declared  him  to 
have  been,  we  are  of  the  opinion  it  would  partially,  if  not  wholly, 
exclude  him  from  society;  it  would  most  certainly  exclude  him 
from  all  good  society.  Mr.  Starkie  at  page  99,  after  speaking 
of  the  charges  of  leprosy  and  lues  venerea^  remarks,  ''without 
citing  the  disgusting  string  of  cases  upon  this  subject  with  which 
the  older  reports  abound,  it  may  be  deemed  sufficient  to  observe, 
that  whenever  it  can  be  collected  from  the  circumstances,  that 
the  speaker  intended  the  hearers  to  understand  that  the  person 
spoken  of,  was  at  the  time  of  speaking,  afflicted  with  either  of 
the  disorders  above  mentioned,  an  action  may  be  maintained;" 
Sterling  v.  Adams  and  Wife,  3  Day,  411. 

Let  the  judgment  below  be  affirmed. 


WOBJDS    ASB    TO    BB  TaKXIT    UT    THXIB    PlAIN    AND    ObVIOUS    MXAnNOt 

Ogden  v.  BUey,  25  Am.  Deo.  513.  See  also  Logtm  v.  Steele,  4  Id.  660} 
MeChwan  v.  Mom^ee,  18  Id.  178;  HcanXtUm  v.  Dent,  1  Id.  562;  Sanoyer  v. 
Etferi,  10  Id.  633. 

WosDB  AonoNABLB  PXB  SB  Gknxrallt:  See  note  to  QUiman  v.  Lowdl, 
24  Am.  Dea  104,  where  cases  are  collected.  The  principal  case  is  cited  in 
OasUeberry  v.  KeJUy,  26  Ga.  608,  to  the  point  that  words  to  be  actionable  per 
m  must  be  falsely  and  maliciously  uttered,  and  impute  to  the  person  of  whom 
they  are  spoken,  a  crime  or  misdemeanor,  punishable  criminally,  or  charge  the 
person  with  an  infectious  disease  which,  if  true,  would  be  calculated  to  ex- 
•lade  him  from  society. 
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MoGrOUGH    ET    AL.    V.    InS.    BaNK    OF    GoLUMBUEL 

[a   OSOROIA,    101.] 

Whxss  Obkdito&  has  Exhausted  his  Remedy  at  Law,  and  there  are 
aasots  belonging  to  his  debtor,  which  he  can  not  get  hold  of,  equity  will 
assist  him  to  reach  and  subject  those  assets  to  the  payment  of  his 
judgment. 

Where  Creditor  Elects  to  Proceed  at  Law  to  Entoeoe  his  RiGBray 
and  has  partially  proceeded,  equity  will  not  interpose,  he  showing 
nothing  which  has  occurred  to  oust  him  of  his  remedy  at  law. 

Where  Creditor  has  Two  Remedies,  as  at  law  and  in  equity,  he  is  nol 
entitled  to  both  at  once,  and  is  bound  by  his  election  to  take  one. 

Garnishment  Acts  of  Georgia  do  not  take  away  the  jurisdiction  of 
equity  by  express  terms  or  by  fair  implication;  still  if  there  be  an  ad- 
equate remedy  at  law,  a  bill  in  equity  would  be  demurrable  on  that 
ground;  it  is  not  for  equity  to  anticipate  that  the  common  law  remedy 
will  not  prove  effectual. 

Bill,  Which  Alleges  that  Complainants  Frar  that  their  Debtor 
will,  if  allowed  to  collect  certain  assets,  apply  them  to  the  payment  of 
other  liens,  having  no  priority  over  theirs,  but  which  alleges  no  fraud  on 
the  part  of  the  debtor  or  combination  between  him  and  any  other  cred- 
itors, charges  no  issuable  fact  which  would  justify  the  interpodtioii  id 
a  court  of  equity. 

Bill  in  equity.     The  facts  appear  in  the  opinion. 
Johnson  and  WiUiams,  for  the  plaintiffs  in  error. 
H,  HoUf  for  the  defendants  in  error. 

By  Court,  Lttmpein,  J.  The  firm  of  McGough  &  Orewa  ob- 
tained a  judgment,  in  the  superior  court  of  Muscogee  county, 
against  the  Insurance  Bank  of  Columbus,  for  five  thousand  nine 
hundred  and  forty-five  dollars,  on  which  an  execution  was  issued, 
and  placed  in  the  hands  of  the  sheriff,  who  made  thereon  a  return 
of  niUla  bona.  The  Insurance  Bank  of  Columbus,  the  defendant 
in  the^.  fa, ,  obtained  sundry  judgments  against  Daniel  McDoa- 
gald  and  McDougald  &  Bobinson,  which  were  also  placed  in  the 
hands  of  the  sheriff  of  the  same  county,  and  by  him  levied  on 
a  large  amount  of  property,  belonging  to  McDougald,  which 
was  advertised  for  sale.  McOough  &  Crews,  in  January,  1846, 
caused  summons  of  garnishment  to  be  issued  and  served  on  Mo- 
Dougald,  requiring  him  to  answer  what  he  was  indebted  to  the 
said  bank.  We  are  not  advised  by  the  record  what  further  pro- 
ceedings (if  any)  were  had  upon  this  garnishment. 

The  plaintiffis  in  error  allege  in  the  bill  filed  by  them,  thai 
tbey  were  advised  that  this  remedy  was  ineffectual  for  the  pro- 
tection of  their  rights,  and  that  it  would  not  arrest  the  piog« 
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ress  of  the  executions  against  the  garnishee  in  favor  of  the  bank. 
Thej  further  complain,  that  the  bank  is  insolvent,  and  that  if 
it  shall  collect  the  money  due  it  by  McDougald,  that  it  will  be 
applied  to  the  payment  of  liens  which  have  no  priority  over  those 
of  the  plaintiffs  in  error.  To  the  bill  alleging  the  foregoing  facts, 
a  general  demurrer  was  filed  and  sustained  for  want  of  equity. 
To  this  judgment  of  the  court  the  complainants  excepted  and 
appeal  to  us,  to  say  whether  there  was  not  error  in  the  decision 
of  the  court  below. 

In  behalf  of  the  plaintiffs  in  error,  it  is  urged,  that  they  have 
no  common  law  remedy  adequate  to  the  exigencies  of  their  case; 
and  that  even  if  they  had,  chancery  has  a  concurrent  jurisdiction, 
the  redress  at  law  being  contingent.  It  is  certainly  true,  that 
where  a  creditor  has  exhausted  his  remedies  at  law,  and  there 
are  assets  belonging  to  his  debtor  which  he  can  not  get  hold  of, 
that  equity  will  assist  him  to  reach  and  subject  those  assets  to 
the  payment  of  his  judgment.  But  the  difficulty  here  is,  and 
to  the  mind  of  the  court  an  insuperable  one,  that  the  creditor 
has  failed  to  do  what  is  required  of  him.  He  has  elected  to 
proceed  at  law,  by  suing  out  his  garnishment.  It  does  not  ap- 
pear, neither  is  it  averred  to  be  true,  that  any  obstacles  were  in- 
terposed, or  even  threatened.  It  is  conceded  that  the  gar- 
nishment would  not  have  arrested  the  collection  of  the  fi,  fas. 
which  the  bank  held  against  McDougald.  We  are  inclined  also 
to  think,  that  if  the  garnishee  had  pleaded  the  outstanding 
judgments  against  him,  that  it  would  have  operated  as  a  bar  to 
any  other  or  further  answer.  But  he  was  not  put  to  this  trial, 
and  had  he  been,  he  might  not  have  availed  himself  of  this  ex- 
cuse. Moreover  the  bill  charges,  that  the  bank  was  proceeding 
to  collect  the  money  due  on  their  executions;  and  it  does  not 
appear  but  that  a  notice  to  the  sheriff,  accompanied  by  the  execu- 
tion in  his  hands  against  the  bank,  would  have  availed  to  hang  up 
the  fund,  until  it  could  be  equitably  distributed  by  the  court 
below.  The  parties,  then,  having  partially  proceeded  at  law  to 
enforce  their  rights,  and  having  shown  nothing  which  has  oc- 
curred, either  by  the  action  of  the  court,  or  of  their  adversaries, 
to  oust  them  of  the  benefit  of  their  remedy,  they  have  failed  to 
make  out  a  case,  Anodumjuria,  which  could  entitle  them  to  the 
aid  of  a  court  of  equity. 

But  the  plaintiffs  contend,  that  the  remedy  by  garnishment 
is  only  cumulative,  and  does  not  deprive  chancery  of  the  juris- 
diction which  belonged  to  it  over  this  subject  before  our  garnish- 
ment acts  were  passed.     Perhaps  a  sufficient  answer  to  this 
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would  be,  that  admitting  this  to  be  true,  still  the  parties  would 
not  be  entitled  to  both  remedies  at  once,  and  that  they  were 
bound  by  the  election  already  made.  But  there  is  another  answer 
to  this  proposition  which  we  hold  to  be  conclusive.  Our  garnish- 
ment acts  may  not  take  away  the  jurisdiction  of  chancery,  either 
in  express  terms  or  by  fair  implication;  still,  like  our  statutes 
giving  a  common  law  remedy  to  foreclose  mortgages  and  to  es- 
tablish lost  papers,  if  there  be  an  adequate  remedy  in  aU  these 
cases  at  law,  we  apprehend  that  a  bill  filed  for  any  of  those  pur- 
poses would  be  demurrable  on  that  ground,  unless  there  was 
something  peculiar  in  the  case;  and  nothing  of  that  kind  is  here 
averred,  and  it  is  not  for  the  court  to  anticipate,  that  the  common 
law  remedy  will  not  prove  effectual;  it  must  be  pushed  at  least 
to  every  available  extent. 

Besides,  the  bill  assigns  no  good  reason  for  the  interposition 
of  a  court  of  equity.  The  complainants  express  their  fears,  that 
the  money,  when  collected  out  of  McDougald,  will  be  paid 
to  other  creditors  having  no  priority  of  lien  over  them.  Will 
equity  restrain  the  bank  from  making  this  preference?  No 
more  than  it  would  force  it  to  deliver  up  the  money  if  already 
in  its  vaults.  The  bill  alleges  no  fraud  on  the  part  of  the  bank, 
no  combination  between  the  institution  and  any  particular  cred- 
itor, or  class  of  creditors,  to  obtain  an  undue  or  unconsdentiouB 
advantage  respecting  this  fund.  Indeed  it  charges  no  issuable 
facts  which  would  justify  the  interposition  of  the  strong  arm 
of  equity  to  control  the  legal  rights  of  the  bank  over  its  assets. 
The  complainants  do  not  even  set  forth  the  grounds  of  their 
fears,  that  they  might  be  controverted,  and  the  sufficiency  of 
them  determined  by  the  jury.  Whether  they  entertain  them  or 
not,  is  not  a  matter  that  is  susceptible  of  trial.  But,  admitting 
that  they  did,  the  reason  assigned  for  them  does  not  warrant  the 
relief  which  they  seek. 

The  judgment  below  is  therefore  affirmed. 


CiTBD  in  Norwood  v,  Diehey,  18  Ga.  630,  to  the  point  that  where  there  ii 
m  remedy  at  law,  which  is  entirely  adequate,  whether  that  remedy  is  sapplied 
by  a  statate  or  by  the  common  law,  a  court  of  equity  has  no  jurisdiction;  in 
Newton  Mfg,  Co  v.  White,  47  Id.  404,  to  the  point,  that  when  the  legislature 
gives  a  specific  remedy  at  law,  equity  jurisdiction  ceases;  in  Smkth  v.  (Tettin- 
ffeTy  3  Id.  140,  and  PoioeU  v.  Foster ,  69  Id.  790,  to  the  point  that  where  a 
specific  remedy  is  given  by  statute,  and  no  reason  is  alleged  in  the  bill  why  such 
remedy  is  not  adequate  and  complete,  the  court  will  not  anticipate  an  obstacle 
or  legal  banier  or  difficulty  which  may  lie  in  complainant's  way  when  he  has 
not  thought  proper  to  state  any. 
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MoDONALDy  FOR  TJSE  OP    BuOKNER,    V.   BrABSHAW. 

12  asoBOZA,   248.] 
SUBSTUSS  OF  A  SUSBIFF  ARE  NOT   LiaBLE  FOS  MoNET  OlLECTED  BY  HiM, 

after  his  Buccessor  had  been  appointed  and  had  qualified,  upon  an  execu- ' 
tion  which  he  had  failed  to  deliver  to  such  successor  in  office,  eyen 
though  the  execution  debtor  has  been  compelled  to  pay  the  amount  a 
second  time. 

Covenant  upon  sheriff's  bond.     The  opinion  states  the  case. 
Starhy  King,  and  Gordon,  for  the  plaintiff.  % 

Pinckard,  for  the  defendants. 

By  Court,  Lxtmpein,  J.  This  was  an  action  of  covenant  on 
the  official  bond  of  Elijah  Bradshaw,  the  late  sheriff  of  Monroe 
county,  and  his  securities.  The  breach  assigned  was,  that  four- 
teen days  after  Bradshaw's  term  of  office  had  expired  by  the 
appointment  and  qualification  of  his  successor,  instead  of  turn- 
ing over  to  his  said  successor,  by  schedule  and  indenture,  an 
execution  in  favor  of  Jefferson  J.  Lamar,  against  Avera  Buck- 
ner  and  others,  which  had  been  placed  in  his  hands  five  months 
previously,  but  had  remained  unexecuted,  he  wrongfully  with- 
held the  Ji.  /a.  and  received  a  large  part  of  the  money  due 
thereon  from  the  defendant,  and  failed  to  account  for  the  same; 
and  that,  by  reason  thereof,  Buckner  was  compelled  to  pay  to 
the  plaintiff  the  debt  a  second  time.  Judge  Floyd  awarded  a 
nonsuit,  upon  the  ground  that  Buckner,  having  paid  the  money 
voluntarily  to  Bradshaw  when  he  was  out  of  office,  and  con- 
flequently  when  he  had  no  right  to  receive  it,  that  he  could  not 
sue  the  securities  on  the  bond  to  recover  it  back.  To  this 
judgment  the  plaintiff  below  excepted.  Was  the  court  right  in 
awarding  a  nonsuit? 

Either  Bradshaw,  the  old  sheriff,  had  the  right  to  collect  the 
•debt,  or  he  had  not.  If  he  had  the  right,  the  payment  to  him 
by  Buckner,  was  a  discharge  of  the  execution;  and  notwith- 
standing he  may  have  been  compelled  to  pay  it  a  second  time, 
the  order  to  do  so  was  illegal,  and  consequently  the  sheriff's 
securities  can  not  be  made  to  suffer.  If,  on  the  other  hand, 
Bradshaw  had  no  right  to  receive  the  money,  then  the  payment 
by  Buckner  was  voluntary,  and  the  securities  are  exempt.  In 
any  view  therefore  of  this  case,  the  point  to  my  mind  is  a  plain 
one.  By  the  forty-eighth  section  of  the  Judiciary  act  of  1799, 
Prince,  217,  the  old  sheriff  is  required  at  the  expiration  of  his 
office,  to  turn  over  to  his  successor,  by  indenture  and  schedule, 
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all  writs  and  processes  which  shall  remain  in  his  hands  unex* 
ecuted;  and  shotdd  he  neglect  or  refuse  to  do  so,  he  is  liable  to 
make  satisfaction  in  damages  to  the  party  aggrieved.  This  proris- 
^  ion  is  vitally  important  to  plaintiffs;  for,  by  detaining  writs  and 
other  process,  debtors  might  escape  or  remove  their  property, 
and  the  party  be  left  remediless.  We  do  not  perceive,  however, 
that  defendants  cotdd  be  injured  by  such  default. 

It  is  said  in  the  argument,  that  but  for  the  bond,  Bradshaw 
could  never  have  obtained  the  custody  of  this  fieri  facias,  under 
colort>f  which  he  inflicted  this  wrong.  The  answer  to  this  is, 
that  the  securities  undertook  for  the  acts  of  Bradshaw  done  as 
sheriff,  and  not  for  his  larcenies,  assaults,  and  batteries,  and 
other  private  misconduct.  Suppose  he  had  purloined  the  paper 
from  his  successor's  possession,  and  the  defendant  had  paid  it 
ignorantly,  as  he  is  alleged  now  to  have  done,  would  it  have  been 
pretended  that  the  securities  would  be  responsible?  In  Brewer 
V.  Knapp  et  al.,  1  Pick.  332,  a  landlord,  by  indenture,  leased  a 
house  for  one  year  to  a  principal  and  securities.  The  principal 
entered,  and  continued  to  occupy  after  the  term  had  expired;  held 
by  the  supreme  court,  that  the  securities  were  not  liable  for  rent 
accruing  after  the  end  of  the  term.  And  yet,  but  for  them,  the 
tenant  could  not  have  got  possession  of  the  premises.  They 
were  bound  for  one  year,  and  they  could  not  be  made  answerable 
for  the  rent  of  a  longer  term. 

And  this  constitutes  the  conclusive  defense  to  the  action. 
The  undertaking  of  securities  is  one  stricti  juris,  and  they  can 
not  be  bound  beyond  the  terms  of  their  contract:  Walsh  v. 
Bailie,  10  Johns.  180,  et  passim.  Here  the  obligation,  on  the 
part  of  the  securities,  was  for  the  faithful  performance  of  Brad- 
Shaw's  duty  as  sheriff,  during  his  continuance  in  office.  How 
long  was  that  ?  Until  his  successor  was  qualified.  The  record 
shows  that  this  payment  was  made  fourteen  days  thereafter. 
Whatever  may  be  the  English  law  relative  to  the  power  of  sheriffs 
over  unexecuted  process  in  their  hands,  it  is  clear,  by  reference 
to  our  statutes,  that  in  this  state  the  functions  of  the  sheriff  ter- 
minate with  the  qualification  of  his  successor.  The  new  sheriff 
is  empowered  and  required  to  sell  and  carry  into  effect  every 
levy  made  by  his  predecessor  in  like  manner  as  the  predecessor 
oould  have  done  had  he  continued  in  office.  And  further,  it 
is  made  his  duty  to  make  titles  to  property  sold  under  exe- 
cution by  the  old  sheriff,  where  no  conveyance  had  been 
executed.  By  another  act,  and  it  seems  to  have  been  deemed 
necessary  to  pass  a  statute  for  this  purpose,  sheriffs  are  re* 
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quired  to  perform  the  duties  of  their  office,  during  the  time 
inteirening  between  the  election  and  commissioning  of  their  suc- 
cessors. But  what  is  still  more  conclusive  upon  this  point,  it  is 
made  penal  for  the  former  sheriff  willfully  to  detain  from  his 
successor  any  records,  papers,  documents,  books,  or  other  writ- 
ings appertaining  or  belonging  to  the  office. 

I  assume  it,  then,  as  incontrovertible,  that  the  lawful  custody 
of  this  execution  ended  with  the  qualification  of  Bradshaw 's 
successor.  And  if  so,  it  follows  as  a  legal  corollary,  that  the 
liability  of  the  securities  could  not  extend  to  any  act  done  or 
omitted  after  that  time.  This  doctrine  was  most  elaborately 
discussed  by  the  present  chief  justice  of  the  United  States,  and 
the  first  talent  of  the  Baltimore  bar,  in  the  great  case  of  the 
Union  Bank  of  Maryland  v.  Bidgely,  1  Har.  &  G.  432,  where  an 
attempt  was  made  to  charge  the  defendant  as  security  to  one  Hig- 
ginbotham,  the  cashier.  When  the  bond  was  given,  the  charter 
was  limited  in  its  duration  to  a  certain  period,  which  was  sub- 
sequently extended  by  the  legislature,  and  the  question  was 
whether  the  surety  could  be  made  liable  for  any  delinquency 
which  occurred  after  the  sixth  of  February,  1817,  the  day  fixed 
at  the  date  of  the  bond,  for  the  expiration  o(  the  corporation. 
The  court  decided,  that  the  security  was  not  responsible  for 
subsequent  defalcations,  although  bound  generally  for  the  acts 
of  the  cashier.  "  In  construing  this  bond,"  says  the  court,  *'  we 
must  look  to  the  intention  of  the  parties  at  the  time  it  was  exe- 
cuted; and  that  must  be  found  in  the  original  act  of  incorpora- 
tion; and  looking  to  that  act,  it  would  seem  to  be  very  clear  that 
no  responsibility  was  contemplated  beyond  the  period  of  its 
duration;  there  was  no  idea  then  of  carrying  it  any  further;  the 
parties  contracted  with  a  view  to  that  duration  and  their  agree- 
ment must  be  expounded  accordingly.  If  the  defendant  had 
been  asked  at  the  time  of  executing  the  bond  whether  he  would 
be  willing  to  become  security  for  Higginbotham  for  any  length 
of  time  to  which  the  charter  might  be  extended  by  the  legisla- 
ture, of  which  it  was  a  creature,  it  may  be  that  he  would  have  as- 
sented to  it;  but  it  is  by  no  means  evident  that  he  would;  and 
we  are  not  to  speculate  on  what  he  might  have  been  willing  to 
do;  we  can  look  only  to  what  he  did." 

So  in  Sovih  Carolina  Society  v.  John  Johmson,  Jun,,  1  McCord, 
41  [10  Am.  Dec.  644],  the  court  held,  that  where  an  officer  is 
elected  annually  and  gives  a  bond  for  the  faithful  discharge  of 
his  duties,  his  securities  are  bound  only  for  one  year,  although 
there  is  no  time  specified  in  the  bond,  and  although  he  should 


388  McDonald  v.  Bradshaw.  [Qeor^ 

be  ze-elected  BeToral  years  in  succession.  Justice  Nott,  in  de- 
livering the  opinion  of  the  court,  says:  "It  does  not  appear 
upon  tiie  face  of  the  bond,  for  how  long  a  time  its  obligation 
was  intended  to  continue.  But  its  object  appears  to  be  to  se- 
cure the  faithful  performance  of  Mr.  Trezrant's  duties  as  treas- 
urer of  the  South  Carolina  Society — the  duration  of  the  bond 
therefore  must  be  determined  by  the  duration  of  the  office.  By 
reference  to  the  rules  of  the  society  it  appears  that  the  treasurer 
was  elected  only  for  one  year,  the  legal  operation  of  the  bond 
therefore  can  not  be  carried  beyond  that  period."  In  the  case  of 
The  United  States  Y,  I^icholl,  12  Wheat.  505,  the  supreme  court  held 
that  the  sureties  of  Eobert  Swartwout  as  navy  agent,  were  not 
responsible  for  moneys  placed  by  the  government  in  the  hands 
of  the  principal,  after  the  legal  termination  of  his  office,  but 
that  they  were  liable  for  moneys  which  came  into  his  hands 
while  in  office,  and  which  he  subsequently  failed  to  account  for 
and  pay  over. 

It  has  been  suggested  in  argument,  inasmuch  as  Bradshaw 
had  made  himself  liable  to  Lamar  by  failing  to  collect  the  exe- 
cution, ample  time  having  elapsed  to  do  so  before  his  retirement, 
that  had  not  Budkner  paid  the  plaintiff,  the  securities  would 
have  been  responsible  to  do  so,  and  that  consequently  they  are 
not  damnified.  Upon  examination  this  position  is  untenable. 
Had  Lamar  proceeded  against  Bmdshaw,  the  latter  would  have 
had  recourse  over .  against  Buckner,  and  that  would  have  termi- 
nated the  case.  So  that  in  anv  view  that  can  be  taken  of  the 
matter,  both  upon  principle  and  authority,  the  opinion  below 
was  right.  That  Buckner  will  sustain  loss,  if  Bradshaw  is  un- 
able individually  to  respond  to  him,  is  possible,  still  we  can  do 
nothing  for  him.     It  is  damnum  absqwe  injuria. 

Judgment  confirmed. 

OmciAL  Bond  of  an  Omoia  holdiog  daring  the  pleMnre  of  the  oonrt^ 
which  18  directed  by  atatnte  to  take  a  new  bond  every  three  yeara,  will  bind 
the  sureties  for  the  misconduct  of  the  officers  even  after  the  three  years,  there 
being  no  new  bond  given:  Coptvn  v.  MeCalley,  19  Am.  Dec  748.  Where  a  sher* 
iff 's  bond  is  an  annual  bond,  his  sureties  are  liable  for  his  defaults  daring  the 
time  only  between  the  giving  the  bond  passed  by  them,  and  the  execation  of 
the  next  year's  bond:  HeuiU  v.  The  State,  14  Id.  259. 
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Stboup  v.  Sullivan  et  al. 

[3  Obobqia,  275.] 
OOUBT  OF  EqUITT  WILL  NOT  GbANT  ReLIEF  AGAINST  A  JUDGUENT  AT  LaV 

by  a  court  of  competent  jurisdiction  unless  complainant  can  show  that  ha 
had  a  good  defense  of  which  he  was  entirely  ignorant,  or  unless  he  was 
prevented  from  availing  himself  of  his  defense  by  fraud,  or  accident,  or 
the  act  of  the  adverse  party,  unmixed  with  negligence  or  fault  on  his 
part:  t.  e.,  he  must  show  some  unavoidable  necessity. 

Whsrs  a  Gaknlshmemt  Suit  is  Pending  Which  is  not  Pboseoutsd  to 
Judgment  the  term  in  which  the  writ  is  made  returnable,  the  garnishee 
has  no  right  to  think  that  the  suit  is  abandoned  against  him  and  settle 
his  debt.  If  he  does,  equity  will  grant  no  relief  against  a  judgment  after- 
wards obtained  against  him  in  the  garnishment  suit. 

Where  Garnishment  Suit  is  Brought  against  a  Party  it  is  his  duty 
promptly  to  defend  it,  if  he  has  any  defense  to  make,  at  the  proper  time, 
and  if  he  fails  to  do  so  and  judgment  is  rendered  against  him,  in  conse- 
quence of  his  negligence,  a  court  of  equity  has  no  power  to  relieve  him, 
although  it  might  be  of  the  opinion  that  the  original  judgment  was  erro- 
neous. 

Bill  in  equity.     The  opinion  states  the  case. 

Trippe  and  PaUon,  for  the  plaintiff  in  error. 

AJdn^  for  the  defendants  in  error. 

By  Court,  Wabneb,  J.  From  the  record  in  this  cause,  it 
appears  that  a  summons  of  garnishment  was  sued  out  at  the 
instance  of  Sullivan  &  Black,  who  were  judgment  creditors  of 
James  Kirkpatrick,  returnable  to  the  August  term  of  Cass  supe- 
rior court,  in  the  year  1844,  and  was  duly  served  on  Moses  Stroup, 
the  plaintiff  in  error,  requiring  him  to  depose  and  answer  what 
he  was  indebted  to  said  Eirkpatrick,  according  to  the  provisions 
of  the  statute  in  such  cases  made  and  provided.  In  the  answer 
of  Stroup,  the  plaintiff  in  error,  he  stated  he  was  not  directly 
indebted  to  Eirkpatrick  at  the  time  of  the  service  of  the  summons 
of  garnishment,  that  some  time  previous  thereto,  he  gave  his  note 
to  one  John  Eennedy  for  one  thousand  dollars,  due  first  of  Jan- 
uary, 1845,  which  was  afterwards  in  the  hands  of  Eirkpatrick: 
but  whether  it  was  then  in  his  hands  he  could  not  say,  and  that  he 
had  no  other  property,  money,  or  effects  in  his  hands  belonging 
to  said  Eirkpatrick.  There  was  no  motion  made  to  enter  up  judg- 
ment against  the  garnishee  at  the  term  to  which  it  was  made 
returnable,  nor  at  the  succeeding  term  of  the  court  thereafter, 
but  the  case  was  continued  in  the  court  until  August  term,  1845, 
when  the  attorney  for  the  plaintiffs  in  garnishment,  moved  the 
eourt  to  enter  up  judgment  against  the  garnishee  for  the  amount 
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of  the  note  stated  in  his  answer,  which  was  allowed  by  the  court, 
and  judgment  was  accordingly  entered  against  him  for  the  sum 
of  one  thousand  dollars,  with  interest  and  costs,  and  execution 
issued  thereon  for  the  same.  The  plaintiff  in  error  then  filed 
his  bill,  to  enjoin  the  execution  from  collecting  the  amount  of 
the  judgment,  which  was  sanctioned  by  the  chancellor. 

The  defendants  in  error  filed  their  answers,  and  made  a  mo- 
tion to  dissolve  the  injunction  on  two  grounds:  1.  Because 
there  was  not  sufiicient  equiiy  in  the  bill  to  authorize  a  court  of 
equity  to  make  any  decree  against  the  defendants.  2.  Because 
the  answers  of  the  defendants  denying  all  the  equity  in  the  bill 
had  been  filed.  Upon  hearing  the  motion  at  chambers,  the 
chancellor  dissolved  the  injunction  upon  the  grounds  stated  in 
the  motion,  to  which  decision  the  counsel  for  plaintiff  in  error 
excepted,  and  now  assign  the  same  for  error  in  this  court. 

Sullivan  &  Black  have  obtained  their  judgment  in  the  com- 
mon law  court  against  the  plaintiff  in  error,  which  they  are  now 
seeking  to  enforce.  It  is  not  denied  the  common  law  court 
which  awarded  the  judgment,  had  jurisdiction  of  the  subject- 
matter,  and  the  person  of  the  garnishee  against  whom  the  same 
was  rendered,  but  it  is  contended  that  that  court  ought  not  to 
have  awarded  the  judgment  on  the  answer  of  the  garnishee. 
Whatever  may  be  our  opinion  as  to  that  question,  the  answer  is, 
it  was  a  judgment  rendered  by  a  court  of  competent  jurisdic- 
tion not  excepted  to  at  the  time  by  the  party  who  now  com- 
plains of  it;  consequently  it  fixed  his  liability  to  pay  it,  unless 
he  can  show  he  had  a  good  defense  of  which  he  was  entirely  ig- 
norant while  the  summons  of  garnishment  was  pending  against 
him,  or  unless  he  was  prevented  from  availing  himself  of  his 
defense  by  fraud,  or  accident,  or  the  act  of  the  adverse  party, 
unmixed  with  negligence,  or  fault  on  his  part;  he  must  show 
some  unavoidable  necessity,  to  entitle  him  to  relief  in  a  court  of 
equity,  against  the  legal  effect  of  the  judgment:  1  Story's  Eq. 
178,  sees.  894,  895;  Foster  v.  Wood,  6  Johns.  Ch.  87;  Dodge  v. 
Strong,  2  Id.  228;  Marine  Ins.  Go.  of  Alexandria  v.  Hodgson,  7 
Cranch,  332;  Bostwick  v.  Perkins  et  al.,1  Kelly,  136;  Maxwell 
v.  C(mnor,  1  Hill's  Ch.  22. 

In  the  case  of  Marine  Ins,  Co,  of  Alexandria  v.  Hodgson, 
Chief  Justice  Marshall,  delivering  the  opinion  of  the  court,  says: 
''  It  may  be  laid  down  as  a  general  rule,  that  a  defense  can  not  be 
set  up  in  equity  which  has  been  fully  and  fairly  tried  at  law,  al- 
though it  may  be  the  opinion  of  that  court  that  the  defense  ought  to 
haye  been  sustained  at  law."    In  the  case  of  Bostwick  v.  Perkins^ 
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we  adopted  the  principles  stated  by  the  court  in  MaosweU  v.  Con* 
nor,  and  now  reaffirm  them:  "If  a  defendant  has  been  before 
a  competent  tribunal  which  has  proceeded  to  judgment,  that  de- 
cision, until  reversed,  is  conclusive  upon  him,  in  every  tribunal 
having  concurrent  or  other  jurisdiction.  It  is  conclusive  upon 
him  as  to  any  matter  of  defense,  not  only  presented  but  which 
could  have  been  presented  by  him,  and  it  is  conclusive  upon 
him,  although  the  judgment  be  erroneous,  if  he  acquiesced  in 
it,  and  does  not  proceed  to  reverse  it.  It  is  conclusive  upon 
him,  because,  whenever  a  party  is  brought  into  court,  he  is  bound 
to  full  diligence,  which  if  he  uses,  he  will  obtain  his  rights.  If 
he  neglects  either  in  putting  in  proper  pleas,  or  introducing  all 
his  evidence  to  support  them,  he  has  no  one  to  blame  but  him- 
self, nor  will  his  neglect  in  one  court  be  allowed  to  give  him  a 
right,  either  in  that  court  or  another." 

The  plaintiff  in  error  charges,  that  because  the  defendants  did 
not  prosecute  their  garnishment  suit  to  judgment  at  the  first 
term  after  if  was  made  returnable,  nor  at  the  next  succeeding 
term,  he  was  led  to  believe  that  his  answer  was  sufficient  in  law 
to  exempt  him  from  liability  as  such  garnishee,  and  that  no  judg- 
ment could  be  rendered  against  him,  and  that  they  had  aban- 
doned their  proceeding  against  him.  The  suit  however  was  stdll 
pending  against  him  in  the  proper  court,  and  it  was  his  privi- 
lege to  have  had  the  same  dismissed,  unless  the  plaintiffs  in 
garnishment  had  made  a  legal  showing  for  continuance  of  the 
same.  No  act  of  the  defendants  in  the  bill  is  charged  which 
induced  the  plaintiff  in  error  to  believe  they  had  abandoned  their 
garnishment  suit,  except  that  the  same  was  not  tried  for  two 
successive  terms  of  the  court  after  it  was  made  returnable.  But 
the  suit  was  still  pending  in  court,  which  in  our  judgment  was 
sufficient  evidence  to  the  defendant  in  that  suit,  that  the  plaintiffs 
in  garnishment  had  not  abandoned  it,  and  if  he  thought  proper, 
of  his  own  voluntary  will,  to  consider  the  suit  abandoned,  while 
the  same  was  pending  in  the  proper  court  against  him,  and  make 
a  settlement  with  Kirkpatrick,  certainly  it  was  not  the  fault  of 
the  plaintiffs  in  garnishment. 

The  plaintiff  in  error  took  the  responsibility  upon  himself  to 
make  the  settlement  with  Kirkpatrick,  with  a  full  knowledge 
that  the  garnishment  suit  was  pending  against  him  in  the  proper 
court,  without  waiting  to  see  what  would  be  the  judgment  of  the 
court  jkhereon,  and  must  now  abide  the  consequences  of  his  own 
voluntary  act;  he  has  no  one  to  blame  but  himself;  it  was  th« 
legal  right  of  the  plaintiffs  in  garnishment  to  continue  their  suit 
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in  the  court  in  which  it  was  pending,  according  to  the  rules  and 
practice  of  that  court;  and  their  having  done  so,  without  objec- 
tion from  the  defendant  thereon,  so  far  as  the  record  shows, 
does  not,  in  our  judgment,  raise  the  slightest  presumption  of 
fraud  on  their  part. 

It  was,  however,  urged  by  the  counsel  for  the  plaintiff  in  error, 
that  the  payments  made  were  in  satisfaction  of  judgments  of 
older  date  than  that  of  the  plaintiffs  in  garnishment,  and  there- 
fore the  plaintiff  in  error  was  entitled  to  be  protected  to  that 
extent.  If  the  defendant  in  garnishment  made  payments  in 
satisfaction  of  judgments  of  older  date  than  the  one  upon  which 
tike  summons  of  garnishment  was  predicated,  it  might  have  been 
a  good  defense  for  him  why  judgment  should  not  have  been 
rendered  against  him  in  the  common  law  courts,  to  the  extent 
of  such  payments;  for  it  will  be  recollected  these  payments  are 
alleged  to  have  been  made  before  the  rendition  of  the  judgment, 
and  no  excuse  is  offered  why  such  payments  were  not  shown  at 
the  trial  when  the  judgment  was  rendered,  except  the  one  we 
have  already  noticed,  as  to  the  continuance  of  the  suit  in  the 
court  in  which  it  was  pending.  If  the  payment  of  judgments  of 
older  date  voluntarily  by  the  garnishee,  would  constitute  a  good 
defense,  after  service  of  the  summons  of  garnishment  upon  him, 
then  it  was  incumbent  on  the  defendant  in  the  garnishment  suit 
to  have  proved  such  payments  on  the  trial,  by  way  of  defense; 
failing  to  do  so,  a  court  of  equity  can  not  relieve  him,  according 
to  the  principles  before  stated.  Besides,  the  plaintiffs  in  the 
garnishment  suit  have  obtained  their  judgment  against  the  de- 
fendant therein  in  a  court  of  competent  jurisdiction,  which  judg- 
ment is  now  sought  to  be  set  aside  in  a  court  of  equity. 

Whenever  a  suit  is  instituted  against  a  party,  it  is  his  duty 
promptly  to  defend  it,  if  he  has  any  defense  to  make,  at  the 
proper  time  and  in  the  proper  manner;  and  if  he  fails  to  do  so, 
and  judgment  is  rendered  against  him  in  consequence  of  his 
negligence,  a  court  of  equity  has  no  power  to  relieve  him,  al- 
though it  might  be  of  the  opinion  that  the  original  judgment 
was  erroneous.  It  is  the  policy  of  the  law,  and  the  duty  of 
courts,  to  avoid  a  multiplicity  of  suits  in  relation  to  the  same 
subject-matter;  and  if  the  judgment  in  this  case  shall  operate  as 
a  hardship  upon  the  plaintiff  in  error,  he  must  attribute  it  to 
his  own  fault  and  negligence.  We  are  all  of  the  opinion  that 
there  was  no  error  in  the  judgment  of  the  court  below,  in  dis- 
solving the  injuction  on  the  grounds  therein  stated,  and  thai 
the  same  should  be  affirmed. 
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Equitt  will  not  Relieve  against  a  Jcjdomknt  on  grounds  available  in 
the  action  at  law:  See  Emeraon  v.  UdaU,  37  Am.  Dec.  604,  and  note  606, 
where  other  cases  in  this  series  are  collected.  The  principal  case  is  cited  to 
the  point,  that  a  court  of  equity  will  not  grant  relief  against  a  judgment  at 
h^w,  on  the  ground  of  its  being  unconscientious,  unless  the  defendant  in  the 
judgment  was  entirely  ignorant  of  his  defense  pending  the  suit,  or  unless, 
without  any  default  or  neglect  on  his  part,  he  was  prevented,  by  fraud  or 
accident,  or  the  act  of  the  opposite  party,  or  by  some  unavoidable  necessity, 
from  availing  himself  of  his  defense,  in  ^oo^A  v.  Stamper^  6  Ga.  175;  Rfjb- 
bins  V.  Mounty  3  Id.  78;  Bellamy  v.  Woodsony  4  Id.  181 ;  Afaya  v.  Taylor,  7  Id. 
245;  Mobley  v.  Mobley,  9  Id.  250;  Mullim  v.  Christopher,  36  Id.  686;  Hobuak 
V.  Harkins,  38  Id.  178;  Ortd>b  v.  Kolt,  55  Id.  631;  Olover  v.  Moore,  60  Id.  192; 
Augusta  MuL  Loan  Ass,  v.  McAndrews^  63  Id.  495;  that  whenever  a  suit  is 
instituted  against  a  party  it  is  his  duty  to  defend  it,  if  he  has  any  defense  to 
make,  at  the  proper  time  and  in  the  proper  manner:  Bostwick  v.  Perkins,  4  Id. 
51;  CJecUey  v.  BeaXl,  37  Id.  585;  that  the  general  rule,  as  to  judgments,  is, 
that  they  are  binding  upon  parties  and  privies,  and  can  not  be  impeached  by 
them  collaterally:  McDade  v.  Burch,  7  Id.  563;  that  it  is  an  every-day  exer- 
oise  of  chancery  jurisdiction  to  grant  a  new  trial  and  enjoin  a  judgment  at  law 
in  consequence  of  the  discovery  of  a  defense  which  the  complainant  did  not 
know  of,  and  could  not,  with  proper  diligence,  have  known  before  the  judg- 
ment at  law:  Turner  v.  McCarter,  42  Id.  494. 
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gplGIAL  AORXBIUENT  BY   PABTY  TO    HaUL  GoODS  TO  A  CERTAIN   PlACB  and 

deliver  them  '*  in  good  order  and  condition,  unavoidable  accident  only 
excepted,"  does  not  constitute  him  a  common  carrier,  but  he  is  responsi- 
ble as  one  on  his  contract. 

OOMMOK  CaRBIEB  IS  OnE  WHO  UNDERTAKES  TO  TRANSPORT  from  plaoe  tO 

place  for  hire,  the  goods  of  such  persons  as  think  fit  to  employ  him. 

Common  Carrier  is  Bound  to  Convey  the  Goods  of  Any  Person 
offering  to  pay  his  hire  unless  his  carriage  be  already  full,  or  the  risk 
sought  to  bo  imposed  upon  him  extraordinary,  or  unless  the  goods  be  of 
a  sort  which  he  can  not  convey,  or  is  not  in  the  habit  of  conveying. 

Common  Carrier  is  in  the  Nature  of  an  Insurer  of  the  goods  intrusted 
to  his  care,  and  is  responsible  for  every  injury  sustained  by  them, 
occasioned  by  any  means  whatever,  except  only  the  act  of  God  and  the 
king's  enemies. 

Carrier  for  Hire  in  a  Particular  Case  is  Only  Liable  for  Ordinary 
Negligence,  unless  he  by  express  contract  assumes  the  risk  of  a  common 
carrier;  his  liability  may  be  regulated  by  his  contract. 

'^Unavoidable"  and  ''Inevitable"  are,  in  Legal  as  well  as  common  par- 
lance, synonymous. 

Unavoidable  Accidents  are  the  Acts  of  God,  by  which  is  meant  any  ac- 
cident produced  by  physical  causes  which  are  irresistible;  such  as  light- 
ning, storms,  perils  of  the  sea^  earthquakes,  inundations,  sudden  death* 
or  illness. 
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OoHM ON  Law  Liabiutt  of  Common  CAitBiEit  as  ah  Insurer  is  MoonmsD 
to  this  extent,  that  he  may,  hy  notice  brought  home  to  the  bailor,  reqaire 
the  latter  to  state  the  nature  and  value  of  the  property  bailed,  and  may 
avail  himself  of  any  fraudulent  acts  or  sayings  of  the  bailor. 

Thb  opinion  states  the  facts. 

Fish,  for  the  plaintiff  in  error. 

Thomas  and  Johnson,  for  defendants  in  error. 

By  Court,  Nibbet,  J.  The  plaintiff  in  error,  William  Fish, 
receiyed  at  the  then  head  of  the  Central  Railroad  from  the 
agent  of  transportation  on  that  road,  certain  packages  of  goods 
belonging  to  the  defendants  in  error,  Chapman  &,  Boss,  which 
by  a  special  contract  he  promised  to  deliver  in  good  order  and 
condition  at  Macon,  unavoidable  accidents  only  excepted.  In 
attempting  to  cross  a  stream  his  wagon  was  upset  and  the  goods 
damaged.  Chapman  &  Boss  brought  suit  against  him  to  re- 
cover the  loss  sustained  by  the  injury  done  to  the  goods.  A 
number  of  points  are  made  in  the  assignment,  and  some  of  them 
of  great  practical  importance  in  this  community.  They  grow 
out  of  the  construction  which  the  court  below  put  upon  the  con- 
tract for  the  canying  of  these  goods  above  recited.  I  shall  not 
consider  each  point  separately,  believing  that  all  of  them  will 
be  discussed  and  decided  in  those  which  I  shall  particularly 
notice. 

The  court  below  decided  that  the  plaintiff  in  error  under  his 
contract  with  Chapman  &  Boss  was  a  common  carrier,  to  which 
opinion  he  excepts.  The  evidence  upon  this  point  is  the  con- 
tract and  nothing  more.  It  does  not  appear  that  carrying  was 
his  habitual  business;  all  that  does  appear  from  the  record  is, 
that  he  undertook  upon  a  special  contract,  and  upon  this  occa- 
sion, to  haul  on  his  own  wagon  for  a  compensation  specified, 
the  goods  of  the  defendants  from  the  then  terminus  of  the  Cen- 
tral Baiload  to  the  city  of  Macon.  Does  such  an  undertaking 
make  him  a  common  carrier?  That  is  the  question,  and  wo  are 
inclined  to  answer  it  in  the  negative.  A  common  carrier  is  one 
who  undertakes  to  transport  from  place  to  place  for  hire,  the 
goods  of  such  persons  as  think  fit  to  employ  him.  Such  is  a 
proprietor  of  wagons,  barges,  lighters,  merchant  ships,  or  other 
instruments  for  the  public  conveyance  of  goods.  See  Mr. 
Smith's  able  commentary  on  the  case  of  Coggs  v.  Bernard,  1 
Smith's  Lead.  Cas.  369,  7th  Am.  ed. ;  Forward  v.  PiUard,  1  T. 
R.  27;  Morse  v.  Slue,  2  Lev.  69;  S.  C,  1  Vent.  190;  S.  C,  Id. 
S38;  Eich  v.  Kneeland,  Cro.  Jac.  330;  Having  v.  Todd,  1  Stark. 
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72;  Brooke  y.  Pickwick ^  1  Bing.  218.  Bailway  companies  are 
common  carriers:  PcUmer  v.  Grand  Junction  Canal  Co.,  4  Mee. 
A  W.  749. 

''Common  carriers  (says  Chancellor  Kent)  undertake  gener- 
ally and  for  all  people  indifferently,  to  convey  goods  and  deliver 
them  at  a  place  appointed,  for  hire,  and  with  or  without  a 
special  agreement  as  to  price:''  2  Kent,  598.     "It  is  not  (says 
Mr.  Justice  Story)  every  person  who  undertakes  to  carry  goods 
for  hire,  that  is  deemed  a  common  carrrier.     A  private  person 
may  contract  with  another  for  the  carriage  of  his  goods  and  in- 
cur no  responsibility  beyond  that  of  an  ordinary  bailee  for  hire, 
that  is  to  say,  the  responsibility  of  ordinary  diligence.     To  bring 
a  person  under  the  description  of  a  common  carrier,  he  must 
exercise  it  as  a  public  employment;  he  must  undertake  to  carry 
goods  for  persons  generally,  and  he  must  hold  himself  out  as 
ready  to  engage  in  the  transportation  of  goods  for  hire,  as  a 
business  and  not  as  a  casual  occupation  pro  hoc  vice:**  Story  on 
Bail. ,  sec.  495 .   A  common  carrier  is  bound  to  convey  the  goods  of 
any  person  offering  to  pay  his  hire,  unless  his  carriage  be  al- 
ready full,  or  the  risk  sought  to  be  imposed  upon  him  extraordin- 
ary, or  unless  the  goods  be  of  a  sort  which  he  can  not  convey  oris 
not  in  the  habit  of  conveying :  Jackson  v.  Rogers,  2  Show.  327 ;  lUley 
V.  Home,  6  Bing.  217;  Laney.  Cotton,  1  Ld.  Raym.  646;  Edwards 
V.  Sherrati,  1  East,  604;  Batson  v.  Donovan,  1  Bam.  &  Aid.  32; 
2  Kent,  598;  Elsee  v.  Oaiward,  5  T.  R.  143;  Dwighi  v.  Brewster, 
1  Pick.  50  [11  Am.  Dec.  133];  Jencks  v.  Coleman,  2  Sumn.  221; 
Story  on  Bail.  322, 323;  PatUm  v.  Magraih,  Dudley's  L.  and  Eq. 
159  [31  Am.  Dec.  552]. 

It  will  be  seen  hereafter  we  hold  that  according  to  the  com- 
mon law,  as  of  force  in  this  country  in  1776,  a  common  carrier 
can  not  vary  or  limit  his  liability  by  notice  or  special  accept- 
ance, and  shall  advert  to  this  subject  again.  For  the  present 
we  state  the  proposition  broadly,  that  he  is  in  the  nature  of  an 
insurer  of  the  goods  intrusted  to  his  care,  and  is  responsible  for 
every  injury  sustained  by  them  occasioned  by  any  means  what- 
ever, except  only  the  act  of  God  and  the  king's  enemies:  1  Inst. 
89;  Dale  v.  Hall,  1  Wils.  281;  Covington  v.  WUlan,  Gow.  115; 
Davis  V.  Oarrett,  6  Bing.  716;  2  Kent,  597;  Coggs  v.  Bernard,  2 
Ld.  Raym.  918;  Forward  v.  PiUard,  1  T.  R.  27;  I^enl  Nav.  Co. 
v.  Wood,  3  Esp.  127;  Riley  v.  Home,  5  Bing.  217.  It  is  from 
these  definitions,  and  from  the  two  propositions  stated,  that  we 
are  to  determine  what  constitutes  a  person  a  common  carrier. 
I  infer  then  that  the  business  of  carrying  must  be  habitual  and 
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not  casual.  An  occasional  undertaking  to  carry  goods  will  not 
make  a  person  a  common  carrier;  if  it  did,  then,  it  is  hard  to 
determine  who,  in  a  planting  and  commercial  community  like 
ours,  is  not  one;  there  are  few  planters  in  our  own  state  owning  a 
wagon  and  team,  who  do  not  occasionally  contract  to  carry 
goods.  It  would  be  contrary  to  reason,  and  excessively  burden- 
some, nay,  enormously  oppressive,  to  subject  a  man  to  the  re- 
sponsibilities of  a  common  carrier,  who  might  once  a  year,  or 
oftener  at  long  intervals,  contract  to  haul  goods  from  one 
point  in  the  state  to  another.  Such  a  rule  would  be  exceed- 
ingly inconvenient  to  the  whole  community,  for  if  established, 
it  might  become  di£Scult  in  certain  districts  of  our  state  to  pro- 
cure transportation. 

The  undertaking  must  be  general  and  for  all  people  indiffer- 
ently. The  undertaking  may  be  evidenced  by  the  carrier's 
own  notice,  or  practically  by  a  series  of  acts,  by  his  known 
habitual  continuance  in  this  line  of  business.  He  must  thus 
assume  to  be  the  servant  of  the  public,  he  must  undertake  for 
all  people.  A  special  undertaking  for  one  man  does  not  make 
a  wagoner,  or  anybody  else,  a  common  carrier.  I  am  veiy  well 
aware  of  the  importance  of  holding  wagoners  in  this  country 
to  a  rigid  accountability;  they  are  from  necessity  greatly 
trusted,  valuable  interests  are  committed  to  them,  and  they  are 
not  always  of  the  most  careful,  sober,  and  responsible  class 
of  our  citizens.  Still  the  necessity  of  an  inflexible  adherence 
to  general  rules  we  can  not  and  wish  not  to  escape  from. 
To  guard  this  point,  therefore,  we  say,  that  he  who  follows 
wagoning  for  a  livelihood,  or  he  who  gives  out  to  the  world  in 
any  intelligible  way  that  he  will  take  goods  or  other  things  for 
transportation  from  place  to  place,  whether  for  a  year,  a  season, 
or  less  time,  is  a  common  carrier  and  subject  to  all  his  liabili- 
ties. One  of  the  obligations  of  a  common  carrier,  as  we  have 
seen,  is  to  carry  the  goods  of  any  person  offering  to  pay  his 
hire;  with  certain  speciflc  limitations  this  is  the  rule.  If  he 
refuse  to  carry,  he  is  liable  to  be  sued,  and  to  respond  in  dam- 
ages to  the  person  aggrieved,  and  this  is  perhaps  the  safest  test  of 
his  character.  By  this  test  was  IVIr.  Fish  a  common'  carrier? 
There  is  no  evidence  to  make  him  one  but  his  contract  with 
Chapman  &  Koss.  Suppose  that  after  executing  this  con- 
tract, another  application  had  been  made  to  him  to  cany  goods, 
which  he  refused,  could  he  be  made  liable  in  damages  for  such 
refusal  upon  this  evidence  ?  Clearly  not.  There  is  not  a  case 
in  the  books,  but  one,  to  which  I  shall  presently  advert,  which 
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would  make  him  liable  upon  proof  of  a  single  carrying  opera- 
tion. 

The  extent  of  his  liability,  and  his  inability  to  Taiy  that  lia- 
bility by  notice  or  special  acceptance,  is  another  test.  A  com- 
mon carrier  is  liable  at  all  eyents,  but  for  the  act  of  God  and 
tlie  king's  enemies;  and  he  can  not  limit  or  vary  that  liability. 
Whereas  a  carrier  for  hire  in  a  particular  case,  is  only  answera- 
ble for  ordinaiy  neglect,  unless  he  by  express  contract  assumes 
the  risk  of  a  common  carrier;  his  liability  may  be  regulated  by 
his  contract.  We  do  not  think  this  undertaking  would  give  to 
Mr.  Fish  that  character  which  would  preclude  him  from  defin- 
ing his  liability  in  any  other  contract.  By  this  contract  he  may 
be  liable  pro  hoc  vice  as  a  common  carrier,  for  that  is  a  diifferent 
thing.  Upon  these  views  we  predicate  the  opinion,  that  the 
plaintiff  in  error  was  not  a  common  carrier.  From  the  way  in 
which  the  opinion  of  the  court  is  expressed  in  the  bill  of  excep- 
tions, I  am  left  somewhat  in  doubt  whether  the  able  judge  pre- 
siding in  this  cause  intended  to  say  that  the  plaintiff  in  error 
was  a  common  carrier,  or  that  under  his  contract  he  was  liable 
as  such.  If  the  former,  we  think  he  erred;  and  if  the  latter, 
as  we  shall  more  fully  show,  we  think  with  him.  In  either 
event  we  shall  not  send  the  case  back;  for  if  he  meant  to  say 
that  the  plaintiff  upon  general  principles  was  a  common  carrier, 
thinking,  as  we  do,  that  he  is  liable  under  this  contract  as  such, 
he  will  not  be  benefited  b^  the  case's  going  back. 

In  conflict  with  these  views,  it  has  been  held  in  Pennsylvania, 
that ''  a  wagoner  who  carries  goods  for  hire,  is  a  common  car- 
rier, whether  transportation  be  his  principal  and  direct  busi- 
ness, or  an  occasional  and  incidental  employment:"  Gibson,  0. 
J.,  in  Gordon  v.  Hutchinson,  1  Watts  &  S.  286  [37  Am.  Dec. 
464].  This  decision  no  doubt  contemplates  an  undertaking  to 
cany  generally,  without  a  special  contract,  and  does  not  deny 
to  the  undertaker  the  right  to  define  his  liability.  There  are 
cases  in  Tennessee  and  New  Hampshire  which  favor  the  Penn- 
sylvania rule,  but  there  can  be  but  little  doubt  that  that  case  ia 
opposed  to  the  principles  of  the  common  law,  and  its  rule 
wholly  inexpedient:  See  Story  on  Bail.,  sees.  457,  495;  Bac. 
Abr.,  Carrier,  A.;  Robinson  v.  Dunmore,  2  Bos.  &  Pul.  417; 
Hodgson  v.  FuUarton,  4  Taunt.  787;  Jones'  Bail.  121;  SaUerlee 
V.  Groat,  1  Wend.  272;  Hatchwell  v.  Cooke,  6  Taunt.  577;  2  Kent, 
597.  Assuming,  then,  that  Mr.  Fish  was  not  a  common  car- 
rier, what  is  he?  This  is  a  bailment  for  hire,  ^'locatio  operis 
mercium  vehendorum;"  the  fifth  in  the  learned  classification  of 
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bailments,  made  by  Holt,  C.  J.,  in  Coggs  v.  Bernard,  2  Ld. 
Bajm.  918.  ,Mr.  Fish  is  a  private  person  contracting  to  cany 
for  hire.  The  next  question  is,  what  are  his  liabilities?  And 
this  brings  us  to  the  main  point  of  error  charged  upon  the  court 
below,  and  that  is,  that  it  erred  in  ruling  that  according  to  his 
contract  the  plaintiff  in  error  was  liable  as  a  common  carrier. 
In  all  cases  of  carrying  for  hire  by  a  private  person,  we  state 
that  he  is  bound  to  ordinary  diligence  and  a  reasonable  exer- 
cise of  skill,  and  is  not  responsible  for  any  losses  not  occasioned 
by  ordinary  negligence,  unless  he  has  expressly,  by  the  terms 
of  his  contract,  taken  upon  himself  such  risk:  Stoiy  on  Bail., 
sec.  457;  Cogga  v.  Bernard,  2  Ld.  Raym.  909,  917,  918;  Hodg- 
son V.  FullarUm,  4  Taunt.  787;  Hatchwell  v.  Cooke,  6  Id.  577;  2 
Marsh.  Ins.  293;  Jones  on  Bail.  103,  106,  121;  1  Bell's  Com. 
461,  463,  467;  Bohinson  v.  Dunmore,  2  Bos.  &  Pul.  416;  Brind 
v.  Dale,  8  Car.  &  P.  207;  2  Kent.  597. 

In  this  case  there  is  a  special  contract  defining  the  party's  lia- 
bility, and  he  does  not,  therefore,  come  under  the  rule  last 
stated;  he  is  Ij^ble  according  to  his  contract.  There  are  two 
things  to  be  carefully  noted  in  it,  to  wit:  1.  The  undertaking 
of  the  bailee  (having,  as  the  receipt  expresses  it,  received  the 
goods  in  *'  good  order  and  condition  "),  to  deliver  them  "  in  like 
good  order  and  condition;"  2.  The  qualification  of  the  liability 
of  the  bailee,  which  is  expressed  in  these  words,  to  wit,  "  un- 
avoidable accidents  only  excepted."  *  As  we  understand  it,  the 
contract  means  that  the  plaintiff  in  error  will  deliver  the  goods 
in  good  order  and  condition,  unless  prevented  by  unavoidable 
accident.  If  the  exception  were  out  of  the  contract,  what  then 
would  be  the  liability  of  Mr.  Fish?  Upon  the  authority  of  the 
case  of  Bohinson  v.  Dunmore,  2  Bos.  &  Pul.  417,  I  should  be 
inclined  to  hold  that  the  undertaking  to  deliver  the  goods  in 
good  order  and  condition,  is  equivalent  to  a  warranty  to  carry 
them  safely,  or  to  deliver  them  safely.  If  it  is,  Mr.  Fish,  ac- 
cording to  that  case,  would  be  liable  as  a  common  carrier:  See 
Story  on  Bail.,  sec.  457;  Bobinson  v.  Dunmore,  2  Bos.  &  Pul. 
417,  supra. 

But  we  do  not  rest  our  decision  upon  this  view  of  the  con* 
tract;  we  look  at  that  with  the  exception  in  it.  What,  then,  is 
the  effect  of  the  exception  ?  "We  think  it  is  to  make  him  liable 
at  all  events,  and  for  everything  except  for  unavoidable  acci- 
dents. It  remains,  then,  to  inquire  into  and  determine  what  is 
the  legal  meaning  and  effect  of  these  words.  And,  first,  it  may 
be  material  to  say,  that  the  word  unavoidable  is  not  the  word 
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usually  used  in  the  books  in  this  connection,  but  inevitable. 
And,  further,  to  say,  that  these  words  are  in  legal  as  well  as 
common  parlance,  synonymous.  Unavoidable  accidents  are,  in 
our  opinion,  the  acts  of  God.  The  latter  words  express  the 
same  acts,  and  no  more  than  the  former;  the  two  phrases  mean 
the  same  thing:  See  Story  on  Bail.,  sees.  25,  511;  2  Kent.  597. 

What,  then,  are  acts  of  God  or  unavoidable  accidents?  For 
it  is  from  these  only  that  this  party  is  protected.  By  the  act  of 
God  is  meant,  any  accident  produced  by  physical  causes  which 
are  irresistible;  such  as  lightning,  storms,  perils  of  the  sea, 
earthquakes,  inundations,  sudden  death,  or  illness:  Story  on 
Bail.,  sec.  25;  2  Kent,  597.  The  act  of  God  excludes  all  idea 
of  himian  agency:  Mc Arthur  and  Hiirlhut  v.  Sears,  21  Wend. 
190.  In  this  case  it  is  said,  ''no  matter  what  degree  of  pru- 
dence may  be  exercised  by  the  carrier  or  his  servants,  although 
the  delusion  by  which  it  is  baffled,  or  the  force  by  which  it  is 
overcome  be  inevitable,  yet,  if  it  be  the  result  of  human  means, 
the  carrier  is  responsible :"  See  also  Backhouse  v.  Sneed,  1  Mur- 
phy, 173;  2  Bailey,  157;  Id.  421.  As  the  exception  in  this  con- 
tract extends  only  to  unavoidable  accident,  or  acts  of  God,  and 
does  not  embrace  the  king's  enemies,  the  bailee  could  not  be 
protected  from  liability  of  losses  occasioned  by  them.  Even  if 
the  goods  had  been  destroyed  by  the  public  enemy,  he  would 
have,  in  that  event,  been  liable.  The  liability  of  common  car- 
riers goes  even  yet  further;  for  if  goods  committed  to  them  are 
lost  by  their  neglect,  through  the  agency  of  natural  causes 
which  are  in  themselves  irresistible,  they  are  liable;  so  rigid  and 
severe  are  the  obligations  and  duties  of  this  common  but  not 
very  well  understood  calling.  Our  opinion  is,  then,  that  the 
exception  of  unavoidable  accidents  excludes  all  other  exceptions 
in  this  case,  **  expressio  unius  est  exclusio  alterius," 

And  that  Mr.  Fish  was  liable  at  all  events  and  on  every  ac- 
count, but  for  losses  occasioned  by  unavoidable  accidents;  that 
unavoidable  or  inevitable  accidents  are  the  same  with  the  acts 
of  God;  and  as  common  carriers  are  liable  for  losses  on  every 
account  but  for  the  acts  of  God  and  the  king's  enemies,  so, 
therefore,  is  his  liability  the  same  as  that  of  a  common  carrier, 
except  in  so  far  as  it  is  greater  in  this,  that  he  is  not,  by  his 
contract,  protected  as  the  common  carrier  is  at  common  law, 
against  losses  caused  by  the  public  enemy.  The  upsetting  of 
the  wagon  on  a  decayed  bridge  across  a  stream,  which  was  the 
accident  which  occasioned  the  loss  in  this  case,  is  not,  in  our 
judgment,  an  unavoidable  accident.   We  therefore  find  no  error 
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in  the  court,  in  holding  that  Mr.  Fish  was  on  his  contract  liable 
as  a  common  carrier.  With  these  views  of  this  contract,  we  do 
not  conceive  that  it  is  at  all  important  to  say  a  word  upon  the 
question  of  negligence. 

I  have  said  that  a  common  carrier  can  not  vary  his  liability, 
as  it  existed  at  common  law  in  1776,  by  notice  or  special  ac- 
ceptance.    On  account  of  the  importance  of   this  subject,  I 
propose  to  give  it  a  moi*e  minute  exposition.     This  is  an  age  of 
railroads,  steamboat  companies,  stage  companies,  locomotion, 
and  transportation.     It  is  an  era  of  stir— men  and  goods  run  to 
and  fro — and  common  carriers  are  multiplied.    The  convenience 
of  the  people  and  safety  of  property  depend  more  now,  I  ap- 
prehend, upon  the  rules  which  regulate  the  liability  of  these 
public  ministers,  than  at  any  other  period  of  the  world's  his- 
tory.    Steam,  as  a  transporting  power,  has  supplanted  almost 
all  other  agencies,  and  it  is  used  for  the  most  part  by  publio 
companies  or  associations.     It  is  very  important  that  their  lia- 
bility should  not  only  be  accurately  defined,  but  publicly  de- 
clared.    Anterior  to  1776,  the  common  carrier  was  an  insurer 
for  the  delivery  of  goods  intrusted  to  him,  and  liable  for  losses 
occasioned  by  all  causes  except  the  act  of  God  and  the  king's 
enemies,  and  without  the   power   to  limit  his  responsibility. 
That  this  was  the  law,  is  proven  by  the  numerous  authorities 
which  I  have  before  referred  to.     No  adjudication  before  that 
time  had  relaxed  its  stringent  but  salutary  severity.     It  is  of 
consequence  to  establish  this  fact,  because  the  common  law,  as 
it  was  usually  of  force  before  the  revolution,  is  made  obligatory 
upon  this  court  by  our  adapting  statute.     It  is  said  by  Mr. 
Story,  that  Lord  Coke  recognized  the  right  of  modification,  in 
a  note  to  Southcoie's  Case;  and  also,  that  this  right  was  admit- 
ted in  Morse  v.  Slue,  1  Vent.  238.     These  are  dicta  which  recog- 
nized the  right  before  the  era  of  1776.     And  these  are  not 
adjudications — mere  dicta,  unsupported  by  authoritative  decis- 
ions— they  reverse  nothing,  establish  nothing.     Mr.  Story  does 
not  himself  claim  that  there  was  any  modification  of  the  rule 
before  that  era.     He  does  say,  that  the  right  to  modify  their 
common  law  liability  "is  now  (1832)  fully  recognized:"  Story 
on  Bail.,  sec.  549.     All  the  cases  (and  they  are  numerous)  in 
support  of  his  statement,  are  since  our  revolution.     We  do  not, 
however,    question    that    statement.     Chancellor    Kent    says: 
"  The  doctrine  of  the  carrier's  exemption  by  means  of  notice, 
from  his  extraordinary  responsibility,  is  said  not  to  have  been 
known  until  the  case  of  Forward  v.  FiUard,  1  T.  B.  27,  in  1786, 
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«nd  it  was  finallj  recognized  and  settled  by  judicial  decision^  in 
l^hohon  V.  WiUan,  5  East,  607,  in  1804:"  2  Kent,  606. 

The  saying  to  which  the  chancellor  has  reference  was  made 
in  1818  by  Burrough,  J.,  in  Smith  v.  Home,  8  Taunt.  144,  and 
is  this:  *'  The  doctrine  of  notice  was  never  known  until  the  case 
of  Forward  v.  PiUard,  1  T.  E.  27,  which  I  argued  many  years 
ago. "  '*I  lament  that  the  doctrine  of  notice  was  ever  introduced 
into  Westminster  Hall."  The  case  then  of  Forward  y,  PiUard 
is  the  first  in  which  the  doctrine  of  notice  is  recognized  accord- 
ing to  Mr.  Justice  Burrough,  and  that  was  in  1785.  It  was  not 
until  1804,  that  ift  was  finally  settled  by  judicial  decision  in 
Nicholson  v  Willan,  5  East,  507.  Tweniy-eight  years  after  the 
"declaration  of  independence,  the  question  of  notice  in  all  its 
bearings  was  reviewed  with  great  learning  and  ability  in  HoUister 
V.  Nowlen,  19  Wend.  234  [32  Am.  Dec.  455].  I  refer  to  that 
case  now  simply  for  the  purpose  of  saying  that  the  learned  judge 
in  that  opinion  declared  *'  that  the  doctrine  that  a  carrier  may 
limit  his  responsibility  by  notice,  was  wholly  unknown  to  the 
common  law  at  the  time  of  our  revolution.  Thus  we  think  it  is 
made  manifest,  that  in  1776,  by  the  common  law,  a  carrier  could 
not  limit  or  modify  his  extraordinary  responsibility  by  notice. 
That  it  has  been  allowed  since  that  time  we  admit,  and  to  this 
point  see  Nicholson  v.  WilUm,  5  East,  507;  Clay  v.  WiUan,  1  H. 
Bl.  298;  Harris  v.  PacJcwood,  3  Taunt.  264;  Evans  v.  Saule,  2 
Mau.  &  Sel.  1;  SmUh  v.  Eome^  8  Taunt.  146;  Batson  v.  Don- 
cvan,  4  Bam.  &  Aid.  39;  EHey  v.  Home,  5  Bing.  217;  Bodenham 
V.  Bennett f  4  Price,  34;  Doym  v.  Fromont,  4  Camp.  41,  Still, 
however,  in  England,  by  common  law,  since  the  revolution,  a 
carrier  can  not  by  special  agreement  exempt  himself  from  all  re- 
sponsibility, so  as  to  evade  altogether  the  policy  of  the  law;  he 
can  not  exempt  himself  from  liability  in  case  of  gross  negligence 
and  fraud:  Story  on  Bail.,  sec.  549;  Riley  v.  Home,  5  Bing.  218; 
S.  C,  2 Moo.  &  P.  331,  341;  Sleat  v.  Fagg,  5  Bam.  &  Aid.  342; 
Wright  v.  SneU,  Id.  350;  Birkett  v.  WiUan,  2  Id.  356;  Beck  v. 
Ihans,  3  Camp.  267;  S.  C,  16  East,  244;  Smith  v.  Home,  4 
Price,  31;  S.  C,  2  Moore,  18;  Newborn  v.  Just,  2  Car.  &  P.  76. 
^'  It  is  perfectly  well  settled  (we  quote  from  Kent)  that  the  car- 
rier, notwithstanding  notice  has  been  given  and  brought  home 
to  the  party,  continues  responsible  for  any  loss  or  damage  re- 
sulting from  gross  negligence  or  misfeasance  in  him  or  his  serv- 
ants:" 2  Kent,  607.  The  notices  which  are  allowed  in  England 
since  the  revolution,  go  only  the  length  of  protecting  the  car- 
rier from  that  responsibility  which  belongs  to  him  as  an  insurer* 
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A  distinction  is  sought  to  be  drawn  in  some  of  the  books  be* 
tween  a  notice  carried  home  to  the  knowledge  of  the  bailor  and 
a  special  acceptance  or  contract.  I  can  not  see  that  there  is  any 
difference.  A  notice  contains  the  terms  and  conditions  upon 
which  the  carrier  will  serve  the  public,  or  some  limitation  of  his 
extraordinary  responsibility,  which  when  known  and  acted  upon 
by  his  customer,  is  a  contract,  as  much  so  as  if  the  same  stipu- 
lations were  made  by  a  separate  contract  with  each  individual 
customer.  The  only  difference  is  in  the  mode  of  proof;  the  rule 
of  evidence  is  different,  and  that  is  all.  It  has  been  so  decided, 
particularly  in  New  York:  Oould  v.  HiU,  2  Hill  (N.  J.),  624; 
Cole  V.  Goodwin,  19  Wend.  281  [32  Am.  Dec.  470]. 

It  may  be  safely  asserted  that  the  American  decisions,  with 
scarcely  an  exception,  sustain  the  old  common-law  doctrine. 
Mr.  Wallace,  in  his  notes  to  Smith's  Leading  Cases,  holds  the 
following  language:  '' That  it  is  possible  for  a  common  carrier 
by  either  a  general  notice  or  a  special  acceptance  to  limit  his  ex- 
traordinary liability,  is  a  position  which  it  is  believed  is  not  sup- 
ported by  the  authority  of  any  adjudged  case  in  the  United 
States:"  1  Smith's  Lead.  Cas.  183.  The  reverse  doctrine  is 
permanently  settled  in  New  York.  We,  then,  adhere  to  the 
sound  principles  of  the  common  law,  sustained  by  the  courts  of 
our  own  union,  and  hold  notices,  receipts,  and  contracts,  in  re- 
striction of  the  liability  of  a  common  carrier,  as  known  and 
enforced  in  1776,  void,  because  they  contravene  the  policy  of 
the  law:  HoUister  v.  Nolen,  19  Wend.'  234  [32  Am.  Dec.  455]; 
Camden  and  Amhoy  TranspoHation  Company  v.  Belknap,  21 
Id.  355;  Cole  v.  Goodwin,  19  Id.  251  [32  Am.  Dec.  470];  Oould 
v.  HiU,  2  Hill  (N.  Y.)  623;  Alexander  v.  Greene,  3  Id.  9,  20; 
Story  on  Bail.,  4th  ed.,  558,  note;  Atwood  v.  Reliance  T.  Co,, 
9  Watts,  87;  Barney  v.  Prentiss,  4  Harr.  &  J.  317  [7  Am.  Dec. 
670];  Jones  v.  Voorhees,  10  Ohio,  145;  2  Kent,  608,  note.  The 
British  parliament,  declaring  the  sense  of  the  British  lawyers 
to  a  very  great  extent,  has  restored  the  old  law  as  to  the  respon- 
sibility of  carriers.  See  stat.  11,  Geo.  IV.,  and  stat.  1,  Wm. 
IV.,  c.  68;  for  these  statutes,  consult  1  Harr.  Dig.  551,  tit. 
Carriers,  4th  ed.,  1837;  also,  HoUisier  v.  Nowlen,  19  Wend.  2^, 
249  [32  Am.  Dec.  455];  and  Smith's  Mercantile  Law,  233,  238, 
2dLond.  ed.,  1838. 

The  only  modification  of  the  common  law  rule  which  we  ad- 
mit, is  the  right  of  the  carrier,  by  notice  brought  home  to  the 
passenger,  to  require  the  latter  to  state  the  nature  and  value  of 
the  property  bailed,  and  to  avail  himself  of  any  fraudulent  acta 
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or  sayings  of  the  bailor:  Cole  t.  Ooodwin,  19  Wend.  251  [32 
Am.  Dec.  470];  Camden  etc,  E.  R.  Co,  v.  Belknap,  21  Id. 
364;  Id.  153;  Gould  v.  EUl,  2  ffill  (N.  T.),  623.  The  reasons 
given  by  eminent  jurists  in  support  of  the  law  of  carriers,  as 
we  now  hold  it,  are  entirely  satisfactory,  and  apply  with  far 
greater  force  now  than  when  they  were  announced.  Holt,  C« 
J. ,  in  his  opinion  in  Coggs  v.  Bernard,  an  opinion  which  alone 
has  made  him  immortal,  calls  it  ''  a  politic  establishment,  con- 
trived by  the  policy  of  the  law  for  the  safety  of  all  persons,  the 
necessity  of  whose  affairs  oblige  them  to  trust  these  sort  of  per- 
sons, that  they  may  be  safe  in  their  ways  of  dealings,  for  else 
these  carriers  might  have  an  opportunity  of  undoing  all  per- 
sons that  had  any  dealings  with  them,  by  combining  with 
thieves,  etc.,  and  yet  doing  it  in  such  a  clandestine  manner  as 
would  not  be  possible  to  be  discovered.  And  that  is  the  reason 
the  law  is  founded  upon  in  that  point." 

In  Ibrward  v.  PiUard,  1  T.  R.  27,  Lord  Mansfield  says:  "  The 
law  presumes  against  the  carrier,  to  prevent  litigation,  collusion, 
and  the  necessity  of  going  into  circumstances  impossible  to  be 
unraveled."  It  is  not  the  reward  which  he  gets  by  virtue  of 
his  contract  which  charges  him  as  an  insurer;  it  is  true,  that  he 
is  paid  for  his  risks,  but  it  is  because  he  is  in  fact  a  public  offi- 
cer, in  whose  fidelity  the  public  is  compelled  to  trust,  and  whose 
infidelity  it  is  so  difficult,  if  not  impossible,  to  establish  by 
proof.  The  place  of  the  carrier  is  a  public  office.  In  Ansell 
\,  Waterhxmse,  2  Chit.  1,  Holroyd,  J.,  said:  "This  action  is 
founded  on  what  is  quite  collateral  to  the  contract,  if  any;  and 
the  terms  of  the  contract,  unless  changing  the  duty  of  a  com- 
mon carrier,  are  in  this  case  quite  immaterial.  The  declaration 
states  an  obligation  imposed  upon  him  by  law.  This  is  an  action 
against  a  person  who,  by  ancient  law,  held  as  it  were  a  publio 
office,  and  was  bound  to  the  public.  This  action  is  founded  on 
the  general  obligation  of  the  law."  The  reasons  of  the  rule  may 
be  summed  up  as  follows: 

The  carrier  is  recognized  as  a  publio  agent;  for  his  services 
he  is  entitled  to  ample  reward,  and  is  not  bound  to  perform 
them  unless  it  is  paid  or  tendered;  ex  necessUate  rei  the  most 
unqualified  confidence  is  reposed  in  him;  this  confidence  is  in- 
dispensable to  the  exercise  of  his  vocation.  From  the  nature 
of  his  calling,  the  utmost  facilities  are  at  his  control  for  fraudu- 
lent conduct  and  collusive  combinations,  and  for  the  same  rea- 
son his  frauds  or  combinations  are  difficult  of  proof.  He  enters 
into  this  line  of  business  voluntarily,  and  with  a  knowledge  of 
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all  its  hazards,  for  he  is  justly  presumed  to  know  the  laws  of 
the  land.  The  law,  then,  looking  to  the  great  interests  of  com- 
merce, and  guarding  with  parental  care  the  rights  of  the  great- 
est number,  makes  him  an  insurer  of  the  property  delivered  to 
faim.  With  what  resistless  force  does  not  this  reasoning  apply 
to  the  ten  thousand  incorporations  of  our  own  country  ?  Strong 
in  associated  wealth;  strong  in  the  mind  which  is  usually  en- 
listed in  their  management;  and  yet  stronger,  far  stronger,  in 
the  large  immunities  and  extraordinary  privileges  with  which 
their  charters  invest  them.  If  these,  as  carriers,  can  vary  their 
liability  at  all,  at  what  limits  does  the  power  stop?  Where  are 
its  boundaries  ?  Outside  of  the  obligations  which  their  charters 
impose,  there  would  be  neither  bounds  nor  limitations;  the  citi- 
zens would  be  at  their  mercy,  bound  by  their  power  and  subject 
to  their  caprices.  The  inconveniences  of  the  modem  English 
rule  are  well  portrayed  by  Bronson,  J. ,  in  his  opinion  in  Hollisier 
v.  Nowlen,  supra,  while  exhibiting  its  effects  in  England: 

''  Departing  as  it  did  (says  Mr.  Bronson)  from  the  simplicity 
and  certainty  of  the  common  law  rule,  it  proved  one  of  the  most 
fruitful  sources  of  legal  controversy  which  has  existed  in  mod- 
em times.  When  it  was  once  settled  that  a  carrier  might  re- 
strict his  liability  by  a  notice  brought  to  his  employer,  a  multi- 
tude of  questions  sprung  up  in  the  courts  which  no  human 
foresight  could  have  anticipated.  Each  carrier  adopted  such  a 
form  of  notice  as  he  thought  best  calculated  to  shield  himself 
from  responsibility  without  the  loss  of  employment,  and  the 
legal  effect  of  each  particular  form  of  notice  could  only  be  set- 
tled by  judicial  decision.  Whether  one  who  had  given  notice 
that  he  would  not  be  answerable  for  goods  beyond  a  certain 
▼alue,  unless  specially  entered  and  paid  for,  was  liable  in  case 
of  loss  to  the  extent  of  the  value  mentioned  in  the  notice,  or 
was^discharged  altogether;  whether  notwithstanding  the  notice 
'  e  was  liable  for  a  loss  by  negligence,  and  if  so,  what  degree  of 
negligence  would  charge  him;  what  should  be  sufficient  evidence 
that  tiie  notice  came  to  the  knowledge  of  the  employer;  whether 
it  should  be  left  to  the  jury  to  presume  that  he  saw  it  in  a  news- 
paper which  he  was  accustomed  to  read,  or  observed  it  posted 
up  in  the  office  where  the  carrier  transacted  his  business,  and 
then,  whether  it  was  painted  in  large  or  small  letters;  and 
whether  the  owner  went  himself  or  sent  his  servant  with  the 
goods,  and  whether  the  servant  could  read — these  and  many 
other  questions  were  debated  in  the  courts  whilst  the  public 
•uffeired  an  almost  incalculable  injury  in  consequence  of  the 
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doabt  and  uncertainty  which  hung  oyer  this  important  branch 
of  the  law."  Well  might  the  judges  lament  that  the  doctrine 
was  ever  admitted  into  Westminster  hall:  See  1  Bell's  Com. 
474. 

Thus,  wheth^  satisfactorily  or  not,  have  we  disposed  of  the 
real  questions  made  in  this  cause.  Let  the  judgment  of  the 
court  below  be  affirmed. 


Who  arb  Common  Garbibrs:  See  note  to  CfUmore  v.  Carmen,  40  Am. 
Dec.  100,  where  prior  cases  in  this  series  are  collected.  See  also  Hale  v.  New 
Jersey  Steam  Nav.  Co,,  39  Id.  398;  lAtdejohn  v.  Jo/nee,  Id.  132;  Powere  y. 
Davenport,  43  Id.  100. 

Power  of  Ck>MMON  Cabkies  to  Limit  his  Liabiijtt:  See  note  to  Nern 
Jereey  Steam  Nav.  Co.,  39  Am.  Deo.  406,  where  prior  cases  in  this  series  are 
ooUected. 

Common  Cabbieb  is  Liablb  for  All  Losses  not  occasioned  by  the  act  of 
Qod  or  of  public  enemies,  unless  he  has  provided  otherwise  in  his  contract: 
Hale  V.  New  Jerwy  Steam  Nav.  Co.,  39  Am.  Dec.  406,  note.  The  principal 
case  is  dted  in  Southern  Express  Co,  v.  Newby,  36  Ga.  643,  to  the  point  that 
no  excuse  will  avail  a  common  carrier,  unless  the  loss  was  occasioned  by  the 
act  of  God  or  of  the  public  enemies. 

"Inevitable  Aocident"  is  a  Technical  Expbession,  and  is  synony- 
mous with  the  act  of  God:  NeaJt  v,  Saunderson,  41  Am.  Dec.  609.  See  also 
nute  to  Reaves  v.  Waierman,  42  Id.  367.  In  CerUrtU  Line  of  Boats  v.  Lofwe^ 
60  Ga.  511,  the  court  say:  '*  There  is  doubtless  a  distinction  between  an 
'  act  of  God,'  and  an  '  unavoidable  accident.'  The  former  covers  only  natural 
accidents,  such  as  lightning,  earthquakes,  tempests,  and  the  like,  and  not 
accidents  arising  from  the  negligence  or  act  of  man,"  citing  the  principal 
among  others. 
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[8  Qboboxa,  6.] 

Bquitablb  Interest  can  not  be  Enfobced  in  a  court  sitting  as  a  oonrt  ol 

law  only. 
Oontract  of  Sale  where  the  Entire  Consideration  has  been  Paii>» 

and  bond  for  title  given,  so  conveys  the  estate  as  to  render  it  subject  at 

law  to  levy  and  sale  on  an  execution  and  judgment  against  the  vendee^ 

either  under  the  statute  of  uses  or  statute  of  frauds. 
Statute  of  32  Henrt  Vm.  aoainst  Bragert  and  Butino  Titles  Is  in 

force  in  Georgia. 
Actual  Possession  is  not  Necessary  to  Give  a  Valid  Title.    It  la 

sufficient  if  there  be  no  adverse  possession. 
Where  in  an  Action  of  Ejectment  Several  Demises  are  Laid,  ona 

from  the  grantor  and  another  from  the  grantee,  plaintifif  may  recover^ 

though  he  could  not  on  the  demise  of  the  grantee  only. 

This  facts  are  stated  in  the  opinion. 
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John  M,  Oiles  and  O.  B.  Strong ,  for  the  plaintiff  in  error. 
Eli  Warren  and  William  P.  Oreen,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  John  McWhorter,  one  of  the  lessors  of 
the  plaintiff  in  ejectment,  drew  lot  number  74,  in  the  first  district 
of,  originally,  Muscogee,  now  Macon  county,  and  some  twelve 
or  fifteen  years  since  sold  said  lot  to  one  Henry  L.  Sims,  for  a 
horse  valued  at  one  hundred  dollars,  and  gave  to  Sims  his  bond 
for  titles,  the  grant  not  then  having  issued.  Sims  afterwards, 
in  1835,  sold  the  land  to  William  Bullard,  and  transferred  to  him 
the  title  bond. 

An  execution  in  behalf  of  Smith  and  Kingley  for  the  use  of 
George  Smith,  against  the  said  Henry  L.  Sims  and  William  H. 
Underwood,  as  his  security,  and  issuing  from  Hall  superior 
court,  September  term,  1834,  was  levied  on  said  lot  of  land  as 
the  property  of  Sims,  the  defendant,  and  the  lot  was  purchased 
by  Eliab  Jones,  and  the  sheriffs  titles  executed  to  him  on  the 
twenty-second  day  of  July,  1837,  the  grant  from  the  state  having 
issued  about  one  month  before  the  sale,  to  wit,  on  the  twenty- 
seventh  day  of  June,  1837.  Jones  conveyed  to  Jesse  Pitts,  the 
defendant  in  ejectment,  by  deed  bearing  date  the  twenty-fifth 
day  of  December,  1837.  Pitts  went  immediately  into  possession, 
erected  a  log  cabin,  inclosed  a  horse  lot,  and  made  some  other 
improvements.  Bullard  called  at  the  place  in  the  winter  of 
1837,  and,  finding  Pitts  in  possession,  he  applied  to  McWhorter 
for  a  deed,  which  was  executed,  bearing  date  eighteenth  day  of 
January,  1838,  and  the  bond  surrendered  up  to  the  obligor. 
An  action  of  ejectment  was  now  brought  in  the  name  of  Thomas 
Ooodtitle,  upon  the  several  demises  of  John  McWhorter  and 
William  Bullard,  against  Eichard  Holdfast,  casual  ejector,  and 
Jesse  Pitts,  tenant  in  possession.  And  this  cause  coming  on  for 
at  the  April  term,  1847,  of  the  superior  court  of  Macon 
county,  was  submitted,  upon  the  foregoing  statement  of  facts, 
to  the  jury,  upon  the  following  charge  of  Judge  Warren,  i.  e. : 

"  That  the  jury  could  not  regard  any  equitable  title  which  Pitts 
might  possess;  that  the  legal  must  prevail  against  the  equitable 
title;  that  the  title  of  Sims  to  the  land  was  not  such  as  to  sub- 
ject it  to  the  lien  of  the  judgment  and  execution  under  which  it 
had  been  sold;  that  the  interest  of  the  purchaser  of  real  estate, 
although  he  may  have  a  contract  in  writing,  and  the  whole  con- 
sideration money  bfe  paid  by  him,  is  not  subject  to  levy  and 
sale  under  the  statute  of  29  Charles  II.,  sec.  10,  unless  a  deed, 
having  all  the  requisites  of  a  legal  conveyance,  is  executed  to 
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him,  or  some  one  in  trust  for  him;  that  such  an  estate  can  not 
be  sold  under  execution^  and,  if  it  is  sold,  it  only  vests  an  equi- 
table interest  in  the  purchaser  which  will  authorize  him  to  call 
for  the  interposition  of  a  court  of  equity;  that  a  court  of  law  can 
not  recognize  his  title. 

''That  the  deed  from  McWhorter  to  Bullard  was  not  void^ 
either  at  common  law  or  under  the  statute  32  Henry  "Viii. 
against  the  sale  of  pretended  titles;  and  that,  if  it  was,  the  title 
was  still  in  McWhorter,  and  a  recovery  might  be  had  in  his 
name." 

To  all  of  which  charge,  counsel  for  the  defendant  below,  ex« 
oepted. 

We  do  not  think  it  necessaiy  to  discuss  in  detail  all  the  points 
insisted  upon  in  the  argument  for  and  against  the  yarious  grounds 
contained  in  this  charge.  In  some  of  them  we  concur  with  the 
presiding  judge.  We  agree  with  him  in  holding,  that  sitting 
as  a  court  of  law,  we  can  look  only  to  the  legal  estate,  and  see 
whether  a  legal  title  has  been  conveyed  through  the  sherifTs  sale 
to  Pitts.  If  he  has  an  equitable  interest  only,  he  must  claim  it 
elsewhere.  And  it  is  not  for  us  to  decide,  nor  are  we  even  at 
liberty  to  presimie  to  think,  what  a  court  of  equity  would  or 
would  not  do  in  the  premises.  If  Henry  L.  Sims,  the  defend- 
ant in  the  fi.fa.,  from  the  time  he  bought  the  lot  of  land  from 
McWhorter,  and  paid  for  it,  had  such  a  legal  estate  as  subjected 
it  to  levy  and  sale,  then,  of  course,  it  was  not  in  his  power  to 
have  defeated  the  judgment  lien,  by  the  transfer  which  he  made 
in  1835  to  Bullard.  And  the  purchaser  at  sherifTs  sale  ac- 
quired a  full  and  complete  legal  estate  in  the  premises.  By  the 
common  law  in  England,  a  man  could  only  have  satisfaction  by 
execution,  out  of  goods  and  chattels,  and  present  profits  of 
lands.  Afterwards,  by  a  writ  of  elegit,  provided  by  statute, 
goods  and  chattels  were  not  sold,  but  appraised  and  delivered  to 
the  plaintiff.  If  these  were  not  sufficient  to  satisfy  the  debt, 
then  the  moiety  of  the  freehold  lands  of  the  debtor,  whether 
held  in  his  own  name  or  in  trust,  were  delivered  to  the  plaintiff, 
ially  out  of  the  rents  and  profits,  the  debts  should  be  levied. 

By  the  statute  of  5  Geo.  II. ,  for  the  more  easy  recovery  of 
debts  in  the  colonies,  and  which  is  made  of  force  by  our  adopt- 
ing statute  of  1784,  feudal  principles  are  laid  aside,  and  the 
houses,  land,  and  liegroes,  and  other  hereditaments  and  real 
estate  of  debtors,  are  made  liable  to  execution.  This  act  is  ex« 
oeedingly  broad,  and  is  in  the  following  words:  ''And  be  it  fur* 
iher  enacted  by  the  authority  aforesaid — that  from  and  after  the 
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Baid  tweflfy-ninth  of  September,  1732,  the  houses,  lands,  negroes,, 
and  other  hereditaments  and  real  estates,  situate  or  being  within 
any  of  the  said  plantations  belonging  to  any  person  indebted, 
shall  be  liable  to  and  chargeable  with  all  just  debts,  duties,  and 
demands,  of  what  nature  or  kind  soever,  owing  by  any  such  per- 
son to  his  majesly,  or  any  of  his  subjects;  and  shall  and  may  be^ 
assets  for  the  satisfaction  thereof,  in  like  manner  as  real  estates 
are,  by  the  law  of  England,  liable  to  the  satisfaction  of  debta 
due  by  bond  or  other  specialty;  and  shall  be  subject  to  the  like 
remedies,  proceedings,  and  process,  in  any  court  of  law  or 
equity  of  the  said  plantations  respectively,  for  seizing,  extend- 
ing, selling,  or  disposing  of  any  such  houses,  lands,  negroes, 
and  other  hereditaments  and  real  estates,  towards  the  satisfac- 
tion of  such  debts,  duties,  .and  demands,  in  like  manner  as  per- 
sonal estates  in  any  of  the  said  plantations  respectively  are 
seized,  extended,  sold,  or  disposed  of,  for  the  satisfaction  of 
debts:"  Schley's  Dig.  366. 
.  It  would  seem  that  the  alteration  in  Oie  fieri  facias,  from  goods- 
and  chattels,  to  goods  and  chattels,  lands  and  tenements,  owea 
its  origin  in  this  state  to  the  statute,  and  that  the  authority  for 
its  introduction  rests  solely  upon  it,  and  not  upon  the  judiciary 
act  of  1799,  and  the  subsequent  acts  amendatory  thereof.  It 
establishes  another  fact  very  conclusively,  and  that  is,  that  the 
parliament  of  Great  Britain  subjected  negroes,  not  by  infer- 
ence or  implication,  but  by  name,  to  levy  and  sale  under  execu- 
tion for  debt,  in  Georgia  and  the  other  colonies.  We  have  seen, 
what  estates  were  liable  in  England,  by  the  common  law,  to  the 
satisfaction  of  debts  by  execution.  The  statute,  29  Charles  II. ,  o. 
8,  sec.  10,  expressly  adopted  in  this  state.  Prince,  916,  in  addi- 
tion, makes  trust  estates  liable.  That  section  is  in  the  follow- 
ing words:  ''It  shall  and  may  be  lawful  for  every  sheriff  or 
other  officer  to  whom  any  writ  or  precept  is  directed,  at  the  suit 
of  any  person,  of,  for,  and  upon  any  judgment,  statute,  or  recog- 
nizance, to  do,  make,  and  deliver  execution  unto  the  party  in 
that  behalf  suing,  of  all  such  lands,  tenements,  rectories,  tithes, 
rentb,  and  hereditaments,  as  any  other  person  or  persons  be,  in 
any  manner  or  wise,  seised  or  possessed  in  trust  for  him  against 
whom  execution  is  so  sued,  like  as  the  sheriff  or  other  officer 
might  or  ought  to  have  done,  if  the  said  party  against  whom  ex- 
ecution was  sued,  had  been  seised  of  such  lands,  etc.,  of  such 
estate,  as  they  be  seised  of  in  trust  for  him  at  the  time  of  the 
said  execution  sued;  which  lands,  etc.,  by  force  and  virtue  of 
Buch  execution,  shall  accordingly  be  held  and  enjoyed,  freed  and 
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discharged  from  all  incumbrances  of  such  person  or  persons  aa 
shall  be  so  seised  or  possessed  in  trust  for  the  person  against 
whom  such  execution  shall  be  sued;  and  if  any  cestui  que  trust 
hereafter  shall  die,  leaving  a  trust  in  fee  simple  to  descend  to 
his  heir,  then,  and  in  every  such  case,  such  trust  shall  be  deemed 
and  taken,  and  is  hereby  declared  to  be,  assets  by  descent;  and 
the  heir  shall  be  liable  to  and  chargeable  with  the  obligation 
of  his  ancestors,  for  and  by  reason  of  such  assets,  as  fully  and 
amply  as  he  might  or  ought  to  have  been,  if  the  estate  in  law 
had  descended  to  him  in  possession,  in  like  manner  as  the  trust 
descended.'- 

Thus  it  will  be  perceived,  that  this  statute,  as  far  as  it  goes, 
changed  the  common  law,  and  made  a  trust,  before  cognizable 
in  a  court  of  equity  only,  the  subject  of  a  legal  .proceeding. 
Now,  is  the  interest  of  Sims,  which  was  seized  and  sold  under 
the  execution,  against  him  and  Underwood,  at  the  instance  of 
Smith  and  Kingley,  for  the  use  of  George  Smith,  such  an  in- 
terest as  could  have  been  seized  and  extended  in  England  under 
this  statute?  No  case  has  been  cited,  and  I  can  find  none, 
which  broadly  and  directly  meets  this  inquiry.  The  principle 
which  it  involves,  however,  I  am  satisfied  has  been  clearly  set- 
tled. In  Jackson  ex  dem.  Livingston  v.  Bateman,  2  Wend.  570, 
one  S.  D.  Mumford,  being  seised  of  the  premises-,  entered  into 
a  contract  to  convey  unto  Jonathan  Case,  a  house  and  lot  in  the 
village  of  Bochester,  upon  the  payment  of  one  hundred  and 
twenty-five  dollars,  by  annual  instcJlments,  the  last  falling  due 
the  tweniy-second  of  March,  1825.  It  was  in  proof  that  Case 
paid  all  installments,  except  the  last,  which  was  paid  by  James 
Gregory.  It  did  not  appear  on  whose  account  Gregory  made 
the  payment;  it  was  supposed,  however,  to  be  on  account  of 
Case.  Jonathan  Case  entered  into  the  possession  of  the  lot 
under  the  article  of  agreement,  built  a  house,  and  occupied  it 
until  about  two  years  before  the  trial.  Livingston  brought 
ejectment  for  the  premises,  under  a  sherifTs  deed,  executed  to 
him,  the  first  of  February,  1827,  by  virtue  of  a  sale  under  an  execu- 
tion on  a  judgment  in  favor  of  "W.  Pitkin  and  J.  K.  Livingston, 
against  Jonathan  Case,  for  five  hundred  and  ninety-five  dollars, 
docketed  the  thirty-first  of  May,  1825.  The  sale  took  place  the 
eighth  of  October,  1825,  when  the  premises  in  question  were 
struck  off  for  four  hundred  and  fifty  dollars  to  Livingston,  the 
plaintiff  in  ejectment.  The  defendant  showed  a  deed  to  the  lot 
from  Mumford,  the  original  owner,  to  Samuel  S.  Case,  dated  the 
twenty-eighth  of  September,  1825;  consideration  expressed  one 
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hundred  and  forty  dollars.  A  lease  from  Samuel  S.  Case  to 
W.  Tappan,  jun.,  bearing  date  the  twenty-eighth  of  March,  1826, 
for  one  year,  .at  the  rent  of  seyeniy-fiye  dollars;  an  assignment 
to  Bateman,  the  defendant  in  ejectment,  in  1826,  and  a  renewal 
of  the  lease,  the  twenty-eighth  of  March,  1827,  at  a  rent  of  eighty 
dollars.  The  defendant  further  showed  a  lease  from  Samuel  S. 
Case  to  Jonathan  Case,  of  the  premises  in  question,  bearing 
date  the  seventh  of  June,  1824,  for  one  year,  at  the  weekly  rent  of 
one  dollar,  and  proved  that  Jonathan  Case  remained  in  posses- 
sion of  the  premises  until  the  date  of  the  lease  to  Tappan,  who 
entered  and  continued  in  possession  until  the  transfer  to  the 
defendant,  who  had  been  in  ever  since.  It  was  further  proved, 
that  at  the  date  of  the  lease  from  Samuel  S.  Case  to  Jonathan 
Case,  an  arrangement  was  made,  by  which  the  article  for  the  sale 
of  the  lot,  obtained  from  Mumford,  was  transferred  to  Samuel 
S.  Case. 

The  circuit  judge,  upon  this  statement  of  facts,  decided  that 
Jonathan  Case  had  not  a  resulting  trust  in  the  premises.  And 
the  same  having  been  conveyed  by  Mumford  to  Samuel  S.  Case, 
the  legal  title  was  in  him,  and  a  court  of  law  could  not  protect 
or  enforce  the  equities  set  up  by  the  lessor  of  the  plaintiff;  and, 
under  this  direction,  the  jury  found  a  verdict  for  the  defendant, 
which  was  moved  to  be  set  aside.  The  court  granted  a  new  trial. 
And  Justice  Marcy,  in  delivering  the  opinion,  after  recapitulat- 
ing the  facts,  says:  ''Mumford  having  received  the  stipulated 
consideration  for  the  sale  of  the  premises,  but  not  having  exe- 
cuted a  conveyance,  he  held  the  premises  as  trustee  for  the 
purchaser,  from  the  date  of  the  payment  of  the  last  installment. 
Who  was  the  cestui  que  trust?  It  was  Jonathan  Case;  and  the 
judgment  on  which  the  property  was  sold,  having  been  recovered 
during  this  time,  became  a  lien  upon  it,  by  virtue  of  the  fourth 
section  of  the  statute  of  uses,  1  E.  L.  74  (which  is  an  exact 
copy  of  29  Charles  11.,  c.  3,  sec.  10),  as  effectually  as  if  he  had 
been  seised.  It  is,  however,  clearly  settled,  that  the  statute 
only  applies  to  cases  where  the  entire  estate  out  of  which  the 
use  arises  vests  in  the  cestui  que  use,  in  consequence  of  his  hav- 
ing paid  the  whole  consideration  money.  It  is  a  question 
then,  and  an  all-important  one  in  this  case,  whether  the  whole 
consideration  for  the  premises  was  paid  by  Jonathan  Case.  . 
And  the  evidence  should  have  been  submitted  to  the  jury,  for 
them  to  determine  whether  it  did  or  did  not  make  out  the  fact 
of  the  payment  of  the  whole  consideration  money  by  Jonathan 
Case.     It  also  appears  by  the  case,  that  the  judge  decided  that 
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the  plaintiff  could  not  recover  if  Jonathan  Case  had  a  trust  re- 
sulting from  having  paid  all  the  consideration  money  for  the 
premises.  I  apprehend  that  this  opinion  is  too  broad  to  be  sus- 
tained by  this  court.  It  is  not  only  opposed  to  the  cases  cited, 
but  militates  against  the  plain  provisions  of  the  statute.  If  the 
proof  in  this  case  made  out  that  the  whole  beneficial  interest  in 
tlie  premises  was  in  Jonathan  Case,  and  that  Samuel  S.  Case 
was  a  trustee,  with  a  mere  naked  or  formal  legal  title,  the  plaint- 
iff should  not  be  sent  from  a  court  of  law  to  a  court  of  equity 
for  the  recovery  of  his  rights." 

The  cases  cited  in  this  decision  were  Ibote  v.  Oolvin,  8  Johns. 
216  [3  Am.  Dec.  478],  and  Bogart  v.  Perry,  17  Id.  351  [8  Am. 
Dec.  411].  In  the  first  of  which  it  was  held,  that  if  A.  buys 
land  with  the  money  of  B.,  and  takes  a  conveyance  to  himself, 
he  is  a  trustee  for  B. ;  and  that  the  land  might  be  seized  and 
sold  on  an  execution  under  a  judgment  against  B.,  the  cestui 
que  tmsL  And  Spencer,  J.,  says:  ''In  the  present  case  the 
evidence  offei*ed  and  overruled  would,  we  are  to  presume  at 
present,  have  established  the  fact  that  the  farm  was  purchased 
with  James  Litchfield's  money,  and  that  Josiah  C.  Foote  was 
the  mere  pipe  of  conveyance.  The  proof  would  consequently 
have  shown  an  estate  in  James  Litchfield,  liable  to  be  sold  on 
execution  under  the  tenth  section  of  the  statute  of  frauds.  In- 
deed, without  the  aid  of  that  statute,  I  consider  James  Litch- 
field, if  he  advanced  the  purchase  money,  as  having  an  interest 
liable  to  be  sold  on  execution." 

In  the  case  in  17  Johnson  the  same  court  ruled,  that  the  tenth 
section  of  29  Charles,  rendering  lands  liable  against  the  cestui 
que  use  or  trusty  applies  only  to  those  trusts  where  the  cestui  que 
use  or  cestui  que  trust  has  the  whole  beneficial  interest  in  the 
land,  and  the  trustee  the  mere  naked  or  formal  legal  title.  And 
that  it  is  not  applicable  to  a  case  where  one  person  enters  into 
a  contract  for  the  sale  and  conveyance  of  land  to  another,  and 
the  vendee  pays  part  of  the  consideration,  and  enters  into  pos- 
session of  the  land,  but  neglects  to  pay  the  residue  of  the  pur- 
chase money;  for  the  vendor  is  not  seised  to  the  use  of  the 
vendee  until  the  whole  consideration  is  paid,  and  until  then  the 
vendee  has  a  mere  equitable  interest,  on  which  a  judgment  at 
law  is  not  a  lien,  nor  can  it  be  sold  under  an  execution. 
Spencer,  now  chief  justice,  remarks:  ''It  is  true,  that  since  the 
statute  of  27  Henry  VIII. ,  c.  10,  the  cestui  que  use  is  the  real 
owner  of  the  estate,  and  his  interest  is  bound  by  a  judgment, 
and  may  be  sold  on  execution:  and  our  statute  'concerning  uses. 
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1  N.  B.  L.  72;  1  B.  S.  727,  sec.  47,  contains  the  pioTiedoiis  of 
the  British  statutes  of  19  Henry  Yll.,  c.  15;  27  Hen.  Vm,  c.  10; 
and  29  Charles  11. ,  o.  3,  sec.  10.  But  it  can  not  admit  of  a  doubt, 
that  the  statute  embraces  those  cases  only,  where  the  entire  es- 
tate«  out  of  which  the  use  arises,  vests  in  the  cestui  que  iLne,  in 
consequence  of  his  having  paid  the  whole  consideration  money; 
and  it  intended  to  subject  to  execution  the  real  estate  or  here- 
ditan^nts  of  a  person  having  the  entire  interest  therein,  but 
which  was  nominally  and  formally  vested  in  another  person;  and 
I  have  met  with  no  case  or  dictum,  countenancing  the  doctrine 
of  a  divided  use,  vested  in  the  vendor  and  vendee."  And  this 
case  Chancellor  Desaussure,  in  delivering  the  opinion  of  the 
court  of  appeals  of  South  Carolina,  in  Richards  v.  3fcKie  and 
Vaughan,  Harp.  Eq.  184,  Columbia,  December,  1824,  calls  ''  a 
great  authority,  both  on  account  of  the  learning  and  talents  of 
the  court  which  decided  it,  and  of  the  force  of  reasoning  on 
which  the  decision  is  founded." 

When  the  case  of  'Bogart  v.  Perry,  1  Johns.  Ch.  62,  was  first 
heard,  in  June,  1814,  and  which  was  among  the  earliest  chan- 
cery decisions  of  Chancellor  Kent,  he  having  been  appointed 
the  February  preceding,  he  said:  '*  The  provision  in  our  stat- 
ute of  uses,  rendering  lands  liable  to  execution  against  the 
cestui  que  trust,  was  taken  from  a  branch  of  the  English  statute 
of  frauds,  and  it  relates  only  to  those  covinous  trusts,  where 
the  cestui  que  use  has  the  whole  real  beneficial  interest.  If  the 
contract  had  been  fulfilled,  so  as  that  Smith  (the  vendee)  had 
been  entitled  to  a  deed,  when  the  judgment  was  obtained  and 
the  sale  made  to  Peny,  the  statute  might  have  applied,  and 
there  would  have  been  reason  and  fitness  in  the  application." 
This  doctrine  underwent  a  searching  and  thorough  examination 
in  the  case  of  Lynch  et  aL,  Appellants,  v.  The  Ulica  Insurance 
Company,  Respondents,  18  Wend.  236.  And  Chief  Justice  Nel- 
son, in  pronouncing  the  judgment,  after  referring  to  the  fact 
that  the  New  York  statute  was  taken  from  the  English  statutes, 
said,  he  considered  it  settled  that  in  the  case  of  a  clear  and  sim- 
ple trust  for  the  benefit  of  the  debtor,  the  judgment  has  a  lien 
thereon,  and  that  it  is  such  an  interest  as  could  be  sold  on  ex- 
ecution within  the  statute."  Jackson  ex  dem.  Ten  Eyck  v.  Walker, 
4  Wend.  462;  and  Jackson  ex  dem.  Cary  v.  Parker ^  9  Cow.  78; 
Bichards  v.  McKle,  Harp.  Eq.  184;  Hopkins  v.  Stump,  2  Har.  & 
J.  301,  are  all  cases  in  support  of  the  same  doctrine;  i.  e,,  that 
lands  are  liable  on  an  execution  at  law  against  a  cestui  que  trust, 
who  has  the  whole  beneficial  interest  and  the  trustee  only  a 
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mere  naked  legal  title.  And  numerous  other  American  cases 
might  be  adduced  in  confirmation  of  this  position. 

In  Doe  ex  dem.  Hull  v.  Greenhill,  4  Barn.  &  Aid.  684,  Abbott, 
C.  J.,  says:  '*A  trust,  to  be  within  the  statute  of  Charles,  must 
be  a  simple  trust  for  the  benefit  of  the  debtor.  The  object  of 
the  statute  appearing  to  us  to  be,  merely  to  remove  the  tech- 
nical objection  arising  from  the  interest  in  land  being  legally 
Tested  in  another  person,  where  it  is  so  vested  for  the  benefit  of 
the  debtor."  See  also  Harris  v.  Booker,  4  Bing.  96.  Such  a 
trust,  says  Blackstone,  will  descend,  may  be  aliened,  is  liable 
to  debts,  to  executions  on  judgments,  statutes,  and  recog- 
nizances, by  express  provision  of  the  statute  of  frauds,  29  Charles 
n.,  to  forfeiture,  to  leases,  and  other  incumbrances,  nay  even 
to  the  curtesy  of  the  husband,  as  if  it  was  an  estate  at  law:  2 
Com.  337.  In  Forth  v.  Duke  of  Norfolk  etal.,4:  Madd.  266,  Sir 
John  Leach  says:  ''A  judgment  creditor  has  at  law,  by  the  stat- 
ute of  frauds,  execution  against  the  equitable  freehold  estate  of 
the  debtor  in  the  hands  of  his  trustee,  provided  the  debtor  has 
the  whole  beneficial  interest."  The  conclusion  then  to  which 
we  come  is,  that  Sims,  having  bought  the  land  and  paid  for  it, 
and  there  remaining  nothing  more  for  him  to  do,  it  not  being  a 
mixed  or  divided  trust,  and  there  being  no  intervening  estate  or 
limitation  over,  that  it  comes  within  the  statute,  and  that  the 
land  was  vendible  on  execution. 

It  has  been  insisted,  and  with  much  force,  that  the  trusts  re- 
ferred to  in  the  statute,  are  such  only  as  are  raised  by  a  convey- 
ance, where  all  could  be  certain  as  to  their  nature  and  existence. 
But  by  reference  to  the  eighth  section  of  the  statute,  I  think 
that  it  may  be  plainly  inferred,  that  the  generic  term  trust  used 
in  the  tenth,  is  not  restricted  to  such  only  as  are  expressly  cre- 
ated by  deed  or  devise,  but  that  it  extends  likewise  to  construc- 
tive trusts,  or  such  as  arise  by  implication  or  operation  of  law. 
Shall  it  be  said,  that  constructive  trusts  depend  upon  contro- 
verted facts,  and,  according  to  the  prevalence  of  these  facts  on 
one  side  or  the  other,  the  decree  in  equiiy  is  molded  ?  I  answer, 
if  A.  buy  land  and  pay  for  it  with  the  money  of  B.,  and  take 
the  conveyance  to  himself,  is  not  this  trust  liable  to  the  same 
objection?  Does  it  not  depend  upon  the  pleadings  and  evi- 
dence? And  may  it  or  may  it  not,  according  to  droum- 
stances,  be  established  by  a  court  of  equity?  Most  assuredly. 
And  yet  no  one,  I  believe,  has  ever  doubted  that  this  case  would 
(all  within  the  statute. 

But  it  is  further  urged,  that  a  bond  for  titles  creates  no 
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seisin  in  the  obligee.  That  a  covenant  to  conyey  is  one  thing, 
and  a  conyejance  quite  anoflier.  But  if  seisin  depends  upon 
an  actual  conyejance,  how,  I  ask,  is  the  seisin  in  B.,  in  the  case 
of  a  constructiye  trust  which  I  just  put?  I  answer,  moreoyer, 
that  the  trust  being  extendible  under  the  statute  of  Charles, 
there  was  seisin  in  Sims,  from  the  time  he  took  the  bond  and 
paid  down  the  purchase  money — ^and  no  other  conyeyance  was 
necessary.  From  thenceforth  Sims'  rights  were  legal  rights, 
and  coming  fully  up  to  the  maxim  of  the  common  law,  pointing 
out  the  object  of  executions  and  limiting  the  subjects  that  may 
be  demanded  by  them.  Ea  quxB  in  curia  nostra  rOe  acta  sunt^ 
debitcB  execuiioni  demandari  debent.  Eyen  under  the  statute 
of  27  Henry  Viil.,  commonly  called  the  statute  of  uses,  we 
should  be  strongly  inclined  to  the  opinion  that  the  interest  of 
Sims  in  this  lot  of  land  was  a  legal  estate,  and  liable  to  all  those 
rules  to  which  common  law  estates  were  liable. 

Perhaps  it  is  unnecessary  to  express  any  opinion  as  to  the 
yalidity  of  the  deed  from  McWhorter  to  Bullard,  it  being  ad- 
mitted  that  Pitts  was  in  adverse  possession  at  the  time  of  its 
execution.  The  statute  of  32  Hen.  YIII.,  against  bracery  and 
buying  of  titles,  and  which  is  only  in  affirmance  of  the  common 
law,  is  embraced  in  the  digests  of  English  statutes  of  force  in 
the  state  of  Georgia.  It  is  not  necessary  that  a  party  be  in 
actual  possession  in  order  to  make  a  valid  deed  to  land;  it  is 
sufficient  if  there  be  no  adverse  possession  held  by  another;  the 
object  of  the  statute  being  to  prevent  the  sale  of  pretended 
titles  (or  in  other  words,  of  lawsuits) :  4  Bac.  Abr.  495,  quoted 
in  a  note  to  Schley's  Dig.  194.  It  would  seem  also,  that  if  there 
be  two  persons  claiming  the  same  land,  neither  of  whom  is  in 
the  actual  possession,  and  the  premises  lying  untenanted,  that 
a  deed  made  by  either  of  them  would  not  come  under  the  doc- 
trine of  maintenance,  because  there  is  no  adverse  possession:  Id. 
nd  that  it  will  be  found  that  the  doctrine  has  never 
been  altered  that  a  conveyance  to  a  third  person  of  lands  held 
adversely  at  the  time,  is  void  as  an  act  of  maintenance:  Co.  lit. 
214  a;  Partridge  v.  Strange,  Plowd.  88.  Before  a  person  could 
convey  lands  in  the  adverse  possession  of  another,  he  was  under 
the  necessity  of  reducing  his  right  into  possession,  by  suit.  If 
this  be  the  law  still,  then  the  deed  to  Bullard  transferred  no 
right  to  him,  as  Pitts  was,  at  the  time,  in  possession  under 
sheriff's  titles,  claiming  the  land  as  his  own.  But  in  this  case, 
the  plaintiff  in  ejectment  has  devised,  and  veiy  properly,  a 
double  fiction,  and  laid  a  demise  from  both  MoWhorter  and 
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Bullard.  And  this  course  is  sanctioned  and  sustained  in  WUl' 
tarns  y.  Jackson ,  5  Johns.  489,  where  it  was  decided  that  if  a 
person  out  of  possession  conyeys  land  held  adversely  by  an- 
other, such  conveyance  is  yoid«  but  the  title  remains  in  the 
grantor,  upon  the  maxim,  I  suppose,  dormilur  aliquandojuB  mori' 
tur  nunquam.  And  where  in  an  action  of  ejectment  several 
demises  were  laid,  one  from  the  grantor  and  another  from  the 
grantee  of  such  a  deed,  it  was  ruled  that  the  plaintiff  might  re- 
cover, though  he  could  not  on  the  demise  of  the  grantee  only. 
But  I  intend  only  to  state  the  principle,  and  shall  not  under- 
take to  discuss  it. 

The  judgment  given  at  the  circuit  court  must,  for  the  fore- 
going reasons,  be  reversed. 


HoWELLy   ADMINIBIRATOBy   V.   FOUNTAIN  Et  AL. 

[3  OSOROIA,  176.] 

A  Teeatt  18  THE  SopBKMB  Law  OF  THE  Land,  and  is  obligatoiy  on  all 
departments  of  the  goyemment,  and  on  parties  litigating  in  the  courts. 

The  Oovernhsnt,  in  Relation  to  the  Aboriginal  Tribes,  stands  !ii 
loco  parentis. 

Upon  a  Contract  Growing  out  of  an  Immoral  or  Illegal  Traneao- 
noN,  or  one  in  violation  of  a  treaty,  and  directly  connected  with  an  nn- 
lawfal  act,  no  action  can  be  maintained;  bnt  if  it  be  execated,  coorti 
will  not  distorb  it. 

Contract  is  Void  where  the  object  is  to  be  effected  by  procuring  the  oon- 
sent  of  the  agent  of  the  government  to  violate  his  official  duties. 

Thb  opinion  states  the  facts. 

Jones^  Benning,  and  Jones,  for  the  plaintiff  in  exror. 

J36U,  for  the  defendants  in  error. 

By  Court,  Nisbet,  J.  The  complainant  in  this  bill  aUeges, 
that  Hudson  and  Fountain,  who  were  partners  in  buying  and 
selling  lands,  had,  in  accordance  with  the  requirements  of  the 
treaty  made  by  the  federal  government  with  the  Creek  Indians, 
at  Washington,  in  1832,  purchased  the  reservation  upon  which 
an  Indian  by  the  name  of  Stinchamalika  had  been  located;  that 
the  reservee,  Stinchamalika,  was  brought  before  the  certifying 
agent  for  the  purpose  of  having  the  contract  certified,  and  that 
Hudson  and  Fountain  paid  to  the  Indian,  for  the  land,  the 
sum  of  two  hundred  dollars;  that  upon  examination,  it  was 
found  that  the  same  land  had  been  bought  by  the  agents  of  the 
OolumbuB  Land  Company,  a  partnership  entered  into  also  for 
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the  purpose  of  buying  and  selling  lands,  and  had  been  certified 
to  that  company,  and  the  contract  forwarded  to  Washington  for 
the  approval  of  the  president,  in  accordance  with  the  treaiy; 
that  the  contract,  thus  certified,  appeared  to  have  been  made 
between  the  Columbus  Land  Company  and  the  Indian,  Stin- 
chamalika;  and  that  the  agents  of  the  Columbus  Land  Com- 
pany, appearing  before  the  agent  of  the  goyemment,  and  in  the 
presence  of  Hudson  and  Fountain,  and  of  the  Lidian,  Stinchar- 
nalika,  confessed  that,  by  mistake,  they  had  bought  the  land, 
not  of  Stinchamalika,  the  true  owner,  but  of  an  Indian  called 
Istenchama,  who  represented  himself  to  be  Stinchamalika,  the 
true  owner  and  resenree;  and  that  thus  the  contract  had  been 
certified  in  his  name  to  them — ^they  having  paid  Istenchama  one 
hundred  dollars  for  it.  The  agent  being  about  to  write  to  the 
government  at  Washington,  to  denounce  the  contract  of  the 
Columbus  Land  Company  as  fraudulent,  and  to  prevent  its  ap- 
proval by  the  president,  it  was  then  and  there  agreed  (the  agent 
of  the  government  approving  and  consenting  thereto),  that,  in 
order  to  prevent  injury  to  the  character  of  the  Columbus  Land 
Company,  he  should  not  write  to  Washington  and  cause  the 
president  to  withhold  his  approval  to  the  contract  of  that  com- 
pany for  the  land,  but  should  permit  it  to  be  approved,  and 
that  when  it  should  be  approved  and  sent  back,  they,  the  Co- 
lumbus Land  Company,  would  convey  the  land  to  Hudson  and 
Fountain;  that  Hudson  &  Fountain  should  not  insist  upon 
the  agent's  certifying  and  sending  on  their  contract  with  Stin- 
chamalika, but  would  waive  their  right  to  have  it  certified  and 
approved;  and  further,  that  Istenchama,  the  false  Indian, 
should  retain  the  one  hundred  dollars  paid  to  him,  and  that  his 
land  should  be  certified  to  the  Columbus  Land  Company.  The 
bill  proceeds  to  state  further,  that  in  pursuance  of  this  agree- 
ment, the  contract  for  Stincharnalika's  land,  with  the  Colum- 
bus Land  Company,  was  returned  approved  by  the  president; 
that  one  half  of  the  land  had  been  conveyed  by  the  Columbus 
Land  Company  to  Mr.  Fountain,  and  that  the  company  had 
refused  to  convey  the  other  half  to  the  complainant,  who  was 
the  administrator  of  Jonathan  Hudson,  deceased,  one  of  the 
partners  of  the  firm  of  Hudson  &  Foimtain.  The  bill  is 
brought  by  the  administrator  of  Jonathan  Hudson,  deceased, 
for  the  use  of  Seaborn  Jones,  to  enforce,  so  far  as  his  interest 
is  concerned,  the  contract  thus  made  between  the  Columbus 
Land  Company  and  Hudson  &  Fountain.  I  omitted  to  state 
in  its  proper  place  a  fact  charged  in  the  bill,  which  is  import* 
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lint  to  be  stated,  and  that  is,  that  Hudson  &  Fountain,  al- 
though buying  lands  on  their  own  account,  were  at  the  same 
time  members  of,  and  of  course  interested  in,  the  Columbus 
Land  Company.  The  bill  prays  that  the  defendants  shall  ac- 
<;ount  with  the  complainant  for  the  money  arising  from  the  sale 
of  the  land,  or  rather  the  one  half  of  it,  which  belonged  to 
him,  and  be  decreed  to  pay  over  the  same,  with  interest.  It 
was  demurred  to,  in  the  court  below,  upon  several  grounds, 
^nd  among  them  this,  to  wit,  "  because  the  contract  which  the 
complainant  seeks  to  enforce,  was  against  public  policy,  illegal, 
and  in  violation  of  the  treaty  between  the  government  and  the 
Oreek  Indians,  approved  at  Washington  on  the  fourth  day  of 
April,  1832,  and  therefore  void."  The  demurrer  was  sustained, 
and  the  complainant  excepted.  The  decision  we  make,  on  the 
ground  of  demurrer  above  stated,  controls  this  case;  we  shall 
therefore  express  no  opinion  upon  any  other. 

By  the  second  article  of  the  treaty,  the  United  States  en- 
gaged ''to  allow  ninety  principal  chiefs  of  the  Creek  tribe  to 
select  one  section  of  land  each,  and  every  other  head  of  a 
Creek  family  to  select  one  half  section  each,  which  tracts  shall 
be  reserved  from  sale  for  their  use,  for  the  term  of  five  years, 
unless  sooner  disposed  of  by  them."  By  the  third  article  it  is 
provided  that  *'  these  tracts  may  be  conveyed  by  the  persons 
selecting  the  same,  to  any  other  person  for  a  fair  consideration, 
in  such  manner  as  the  president  may  direct.  The  contract  shall 
be  certified  by  some  person  appointed  for  that  purpose  by  the 
president,  but  shall  not  be  valid  until  the  president  approves 
the  same."  For  the  treaty,  see  Fipps  v.  McGehee,  5  Port.  414. 
This  treaty  is  the  supreme  law  of  the  land,  by  the  constitution 
of  the  union,  and  obligatoiy  upon  all  the  departments  of  the 
government,  state  and  federal.  This  principle  has  been  settled 
by  the  supreme  court,  and  will  be  found  applicable  to  this  case, 
to  wit:  ''  Where  a  treaty  is  the  law  of  the  land,  and,  as  such, 
affects  the  rights  of  parties  ligating  in  court,  that  treaty  as 
much  binds  those  rights,  and  is  as  much  to  be  regarded  by  the 
•court,  as  an  act  of  congress:"  United  States  v.  The  Schooner 
Peggy,  1  Cranch,  103;  S.  C,  1  Cond.  R.  256.  The  rights  of 
the  parties  litigating  before  this  court  are  affected,  as  we  shall 
■see,  by  the  Creek  treaty.  We  hold  that  it  must  be  regarded  by 
us  with  the  same  solemnity,  and  to  the  same  intents,  as  if  it 
was  an  act  of  congress. 

In  reviewing  the  transactions  detailed  in  this  bill,  several 
p^liminary  remarks  become  proper.     And  first,  it  is  certainly 
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tme,  that  the  contract  between  Hudson  &  Fountain  and 
Stinchamalika  was  a  fair  and  legal  contract.  We  do  not  see 
that  it,  in  any  respect,  contravenes  the  treaty.  It  was  foanded 
on  a  Yaluable  consideration,  which  was  paid;  the  Indian  was 
brought  before  the  certifying  agent,  and  dechtred  himself  satis- 
fied with  it;  and  they  were  entitled  to  have  it  certified  and  sent 
on  to  the  president  for  his  approval.  Under  this  treaty,  no  con- 
tract for  the  sale  of  the  Indian  reservations  operated  as  a  valid 
conveyance,  until  certified  by  the  agent,  and  approved  by  the 
president.  By  the  third  article,  the  reservee  is  authorized  to 
sell,  in  such  manner  as  the  president  may  direct.  The  man- 
ner of  selling,  directed  by  the  president,  was  for  the  Indian 
owner  and  the  purchaser  to  appear  before  the  agent,  and,  if  the 
Indian  then  assented  to  the  contract,  the  purchase  money  was 
paid  to  him  in  the  presence  of  the  agent.  This  was  intended,  na 
doubt,  to  protect  the  ignorant  and  improvident  savage  from  fraud 
and  imposition.  In  this  the  government  intended  to  manifest 
her  parental  character  towards  her  children.  For  it  had  been 
the  boast  of  the  government,  in  the  face  of  Christendom,  that  it 
stood  in  relation  to  the  aboriginal  tribes  within  her  limits,  in  loco 
parentis.  Her  charities,  it  must  be  conceded,  have  been  those 
of  the  step-dame. 

Further,  the  treaty  itself  declares,  in  the  article  last  referred 
to,  that  these  contracts  shall  be  certified  by  some  person  ap- 
pointed for  that  purpose  by  the  president;  but  shall  not  be  valid 
unless  the  president  shall  approve  them.  In  ClarlUho  v.  EUioti, 
6  Port.  403,  these  positions  have  been  settled  by  the  supreme 
cotirt  of  Alabama.  The  second  remark  preliminary  is  this: 
There  can  be  no  question  at  all,  but  that  the  contract  made  by 
the  agents  of  the  Columbus  Land  Company  with  Istenchama» 
who  represented  himself  to  be,  and  closed  the  contract  in  the 
name  of  Stinchamalika,  was  illegal  and  void,  both  before  and 
after  its  approval  by  the  president.  Whether  the  impersonation 
of  the  true  owner  was  made  with  or  without  the  knowledge  and 
approbation  of  the  Columbus  Land  Company,  or  their  agents, 
or  not;  whether  the  contract  was  entered  into  by  them  with 
Istenchama  or  Stinchamalika,  by  mistake,  as  the  bill  avers,  or 
fraudulently  and  corruptly,  is  quite  immaterial.  It  was  a  con- 
tract in  violation  of  the  treaty,  and  therefore  illegal  and  void; 
it  was  a  fraud  upon  the  rights  of  Stinchamalika;  it  was  a  con- 
travention of  public  policy;  the  policy,  to  wit,  of  humanity  and 
justice  to  the  Indians;  a  policy  which  our  government  has 
avowed  from  the  beginning;  and  therefore  void.    It  was  a  void 
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contract  at  common  law.  If  void  from  the  beginning,  the  cer* 
tificate  of  the  agent  and  the  approval  of  the  president  gave  no 
validity  to  it.  Its  approval,  under  the  circumstances  detailed 
in  this  bill,  was  a  fraud  upon  the  president,  and  gave  to  it  a 
deeper  and  more  deadly  infusion  of  invalidity.  We  are  not 
called  upon  to  adjudge  directly  the  validity  of  the  one,  or  the 
invalidity  of  the  other  of  these  contracts;  but  we  are  called 
upon,  in  order  to  determine  the  character  of  the  contract  be- 
tween Hudson  &  Fountain,  and  the  Columbus  Land  Com- 
pany, which  it  is  the  object  of  this  bill  to  enforce,  to  fix  the 
character  of  the  contract  between  that  company  and  the  Indian, 
Istenchama,  acting  as  Stinchamalika;  and  having  fixed  it,  with- 
out reference  to  a  single  authority,  deeming  the  question  too 
plain  to  require  such  reference,  I  proceed. 

The  contract  between  Hudson  &  Fountain,  and  the  Coliam- 
bus  Land  Company,  grew  out  of  the  contract  of  that  company 
with  Istencharna.  That  was  its  basis — without  that,  it  would 
not,  could  not  have  been^  When  Messrs.  Hudson  &  Foun- 
tain appear  before  the  agent  to  consummate  their  bargain  with 
Stinchamalika,  for  his  land,  and  to  demand  his  certificate,  they 
find  that  the  land  has  been  already  sold  by  Stinchamalika  to 
the  Columbus  Land  Company,  and  certified  for  them,  and  the 
contract  remitted  to  Washington  for  the  president's  approval. 
Then  come  the  confessions  of  that  company.  What  are  they? 
That  they  had  bought  this  land  from  Istenchama,  by  mistake, 
believing  him  to  be  the  real  owner,  and  that  the  contract 
is  illegal  and  void.  Upon  the  revelation  of  these  facts,  the 
parties  confer  together  (the  agent  of  the  government  lending 
himself  to  their  views,  and  thus  becoming  a  party  to  the  trans- 
action), and  {be  result  is,  that,  in  order  to  prevent  the  develop- 
ment of  this  fraud  upon  the  treaty,  and  a  consequent  injury  to 
the  reputation  of  the  Columbus  Land  Company,  it  is  agreed, 
that  the  agent  will  not  protest  at  Washington  against  the  ap- 
proval of  their  illegal  contract;  that  the  president,  trusting  to 
the  honesty  of  his  agent,  as  well  as  to  his  vigilance,  shall  be 
permitted  to  approve  their  illegal  contract;  and  that,  when  the 
contract  returns  approved,  they  (the  Columbus  Land  Company) 
will  convey  the  land  vo  Hudson  &  Fountain;  they,  on  their 
part,  agreeing  not  to  have  their  own  contract  for  the  land  certi- 
fied and  approved.  Now  what  is  the  object  of  both  parties? 
It  is  to  suppress  the  knowledge  of  an  illegal  and  void,  not  to 
say  fraudulent,  contract,  by  combining  to  procure  the  approval 
of  an  illegal  and  void  contract.     What  is  the  consideration  of 
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this  contract?    The  prevention  of  injury  and  loss  of  character 
to  the  Columbus  Land  Company.     This  consideration  moved 
both  parties;  for,  be  it  remembered,  that  Hudson  &  Fountain 
were  also  members  of  the  Columbus  Land  Company,  and,  as 
such,  as  well  as  otherwise,  the  agreement  inured  to  their  benefit. 
And  how  is  the  object  of  this  contract  effected  ?  by  procuring 
the  consent  of  the  agent  of  the  government  to  perpetrate  a  vio- 
lation of  his  official  duties.     Eeally,  to  use  the  language  of  Mr. 
Justice  Baldwin,  in  Adam  Barile  v.  William  D.  NuU,  AdminiS' 
traior  of  Coleman,  4  Pet.  184,  '*  to  state  such  a  case  is  to  decide 
it."    Still,  our  judgment  in  this  case  is  based  upon  authority, 
as  we  shall  proceed  to  show;  that  judgment  is,  that  this  con- 
tract is  illegal  and  void,  and  that  this  cotirt  will  not  lend  its  aid 
therefore  to  enforce  it.     No  court  of  law,  or  chancery,  can  help 
this  complainant — will  lend  its  aid  to  enforce  a  contract  made 
in  violation  of  a  treaty,  immoral,  indecent,  and  wicked — and  by 
the  aid  of  an  officer  of  the  government,  acting  contrary  to  his 
official  duties.     If  this  court  should  sanction  such  a  contract, 
it  would  justly  forfeit  the  confidence  of  all  good  men.     The 
rule  we  lay  down  is  this:  So  far  as  such  contracts  have  been  ex- 
ecuted, the  court  will  not  disturb  them,  but  leave  the  parties  as 
we  find  them;  and  so  far  as  they  are  not  executed,  will  afford 
no  aid  whatever  to  enforce  them.     The  rule  is  the  same,  whether 
the  illegality  of  the  contract  appears  from  the  plaintiff's  case, 
as  here,  or  is  set  up  by  way  of  defense.     Courts  will  sustain 
such  a  defense,  not  for  the  sake  of  the  defendant,  but  upon  gen- 
eral principles  of  public  policy.     In  Hohnan  v.  Johnson,  Oowp. 
843,  Lord  Mansfield  holds  the  following  language  upon  this  sub- 
ject: *'  The  objection  that  a  contract  is  immoral  or  illegal,  aa 
between  plaintiff  and  defendant,  sounds,  at  all  times,  very  ill  in 
the  mouth  of  the  defendant.    It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed,  but  it  is  founded  in  general 
principles  of  policy,  which  the  defendent  has  the  advantage  of, 
contrary  to  real  justice,  as  between  him  and  the  plaintiff;  by 
accident,  if  I  may  so  say.    The  principle  of  public  policy  is 
this,  '  ex  dole  mala  rum  oritur  actio/    No  court  will  lend  its  aid 
to  a  man  upon  an  illegal  or  an  immoral  act.     If  from   the 
plaintiff's  own  statement  or  otherwise,  the  cause  of  action  ap- 
pears to  arise  ex  turpi  causa,  or  the  transgression  of  a  positive 
law  of  this  country,  then  the  court  says  he  has  no  right  to  be 
assisted.     It  is  upon  that  ground  the  court  goes,  not  for  the 
sake  of  the  defendant,  but  because  it  will  not  lend  its  aid  to 
Buoh  a  plaintiff.     So  if  the  plaintiff  and  defendant  should 
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change  sides^  and  the  defendant  were  to  bring  his  action  against 
the  plaintiff,  the  latter  would  then  have  the  advantage  of  it;  for 
where  both  are  equally  in  fault,  potior  est  conditio  defendentia." 
So  that,  although  there  appears  in  this  case  to  be  an  equity  in  favor 
of  the  complainant  against  the  defendant,  that  can  not  avail 
him;  we  can  help  him  in  no  event  upon  his  illegal  or  inunoral 
contract.  We  say  to  this  complainant,  as  Chief  Justice  Wilmot 
said  in  Collins  v.  BtaiUem^  2  Wils.  341,  "  Tou  shall  not  stipu- 
late for  iniquity,  for  no  polluted  hand  shall  touch  the  pure 
fountains  of  justice/' 

The  distinction  relied  upon  in  this  case  by  the  counsel  for  the 
complainant  is  this,  to  wit,  admitting  the  proposition  as  above 
stated,  that  no  action  can  be  maintained  upon  an  illegal  or  im- 
moral contract,  yet  where  the  contract  was  disconnected  with 
the  original  unlawful  act,  and  was  founded  on  a  new  and  dis- 
tinct consideration,  an  action  might  be  maintained  upon  it,  al- 
though it  could  not  be  maintained  upon  a  contract  directly  aris- 
ing out  of  the  illegal  act.  This  distinction  is  well  founded,  and 
we  recognize  it.  The  question,  however,  arises,  is  the  contract 
under  review  disconnected  with  the  original  unlawful  act?  Is 
it  founded  on  a  new  and  distinct  consideration?    I  have  shown, 

I  think,  that  it  is  not;  on  the  contrary,  it  is  very  clear  that  it  is 
connected  necessarily  with  the  original  illegal  contract  of  the 
Columbus  Land  Company  with  Istenchama — that  it  springs  out 
of  it,  and  could  not  have  been  made  without  it.  And  more- 
over, the  consideration  moving  both  the  parties^  to  wit,  the  sup- 
pression of  the  knowledge  of  an  illegal  act  and  the  procurement 
of  the  approval  of  an  illegal  contract,  if  it  be  considered  dis- 
tinct and  independent,  is  in  itself  illegal  and  immoral.  The 
authorities  in  support  of  the  distinction  are  numerous;  the  same 
distinction  was  taken  in  Armstrong  v.  Toler,  11  Wheat.  258,  and 
recognized  by  Chief  Justice  Marshall.  And  if  the  facts  of  this 
cause  brought  it  within  that  distinction,  we  would  unhesitat- 
ingly sustain  and  enforce  this  contract:  See  Armstrong  v.  Tolery 

II  Wheat.  258;  FaUcney  v.  Beynous,  4  Burr.  2069;  Fetrie  v.  Ban- 
nay,  3  T.  E.  418;  Farmer  v.  BusseU,  1  Bos.  &  Pul.  296;  Tenant 
V.  EUioU,  Id.  3;  Lloyd  v.  Johnson,  Id.  340;  WaUs  v.  Brooks,  3 
Ves.  612;  Bird  v.  Appletcm,  8  T.  R.  562;  SeweU  v.  The  Royal 
Exch.  Ass.  Co.,  4  Taunt.  860;  Hodgson  v.  Temple,  5  Id.  181; 
Haines  v.  Brisk,  Id.  521;  Simpson  v.  Bloss,  7  Id.  246;  Vanmeeter 
y.WUHaTns,  1  J.  J.  Marsh.  561;  Evans  v.  Richardson,  3  Meriv. 
469;  Todd  v.  Reld,  A  Bam.  &  Aid.  211;  Woodhouse  v.  MeredUh, 
1  Jao.  &  W.  204;  Edgar  v.  Fowler,  3  East,  222;  Bensley  v.  Big^ 
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mold,  5  Bam.  &  Aid.  835;  John9on  ▼.  EudBon,  11  East,  180;  Oow. 
on  Part.  105;  1  Fonbl.,  b.  1,  c.  4,  seo.  4,  note  j;  Puffend.  1,  3, 
o.  7,  sec.  9,  note  2. 

The  ground  upon  which  we  put  our  decision  in  this  case,  ia 
the  general  principle  that  no  action  can  be  maintained  u}>on  a 
contract  growing  out  of  an  immoral  or  illegal  transaction,  where 
the  transaction  was  not  subsequent  or  collateral,  but  directlj 
connected  with  the  unlawful  act.  Belieying  that  this  contract 
grew  out  of  an  act  illegal,  because  in  contravention  of  a  treafy, 
and  an  immoral  act,  because  involving  the  compromise  of  a 
fraud,  and  also  official  infidelity,  we  rest  the  case  on  the  prin- 
ciple last  stated.  And  in  support  of  that  principle  we  refer 
to  the  following  authorities:  Collins  v.  BUmtem,  2  Wils.  347; 
Eolman  v.  Johnson,  Cowp.  341;  Biggs  v.  Lawrence ,  3  T.  R.  454; 
Clugas  V.  Penaluna,  4  Id.  466;  Steers  v.  Lashley,  6  Id.  61;  Booth 
V.  Hodgson,  Id.  405;  Waymell  v.  Beed,  5  Id.  599;  Ex  parte 
Mather,  3  Ves.  373;  Bibbans  v.  Crickett,  1  Bos.  &  Pul.  264; 
lAghtfoot  V.  Tenant,  Id.  551;  Aubert  v.  Maze,  2  Id.  371;  Shirley 
V.  Sankey,  Id.  130;  Thomson  v.  Thomson,  7  Ves.  470;  Ex  parte 
Daniels,  14  Id.  191;  Ex  parte  Bell,  1  Mau.  &  Sel.  751;  Cooth  v. 
Jackson,  6  Ves.  12;  Branton  v.  Taddy,  1  Taimt.  6;  Edgar  v. 
Fowler,  3  East,  222;  Morck  v.  Abel,  3  Bos.  &  Pul.  35;  Blachford 
v.  Preston,  8  T.  B.  89;  Mitchell  v.  Cockbume,  2  H.  Bl.  379;  Can- 
nan  V.  Bryce,  3  Barn.  &  Aid.  179;  Duncanson  v.  McLure,  4  Dall. 
808;  Hunt  v.  Knickerbocker,  5  Johns.  327;  Whitaker  v.  Cone,  2 
Johns.  Cas.  58;  Wiggins  v.  Armstrong,  2  Johns.  Ch.  144;  Graves 
v.  Delaplaine,  14  Johns.  146;  Oriswold  v.  Waddington,  16  Id. 
438;  Bussell  v.  De  Grand,  15  Mass.  35;  Wheeler  v.  Bussell,  17  Id. 
281;  Musson  v.  -Fafes,  16  Id.  334;  Fales  v.  Mayberry,  2  C^all.  560; 
Hannay  v.  ^re,  3  Cranch,  242;  Patton  v.  Nicholson,  3  Wheat. 
204;  ififc/icH  v.  5mi//i,  4  Dall.  269;  S.  C,  1  Binn.  110  [2  Am. 
Dec.  417];  Maybin  v.  Coulon,  4  Dall.  298;  Biddis  v.  James,  6 
Binn.  321  [6  Am.  Dec.  456];  Morton  v.  Coulon,  4  Teates,  24; 
.Netti8  V.  C/arik,  20  Wend.  24;  Perkins  v.  Savage,  15  Id.  412; 
Jones  V.  Bead,  3  Dana,  540;  FaHer  v.  MUls,  3  Dev.  519;  Nellis 
v.  67Zarifc,  4  HiU  (N.  Y.),  424;  BaHle  v.  NuU,  Adm'r  of  Coleman, 
4  Pet.  184.  This  principle  may  be  said  to  be  a  rule  of  universal 
law,  which  has  been  incorporated  into  the  civil  code  of  every 
nation:  Pothier  des  Obligations,  No.  43,  45;  des  Assurances, 

No.  58. 

I  shall  conclude  this  opinion  by  an  extract  from  the  opinion  of 
Mr.  Justice  Baldwin,  delivered  in  Bartle  v.  Nutt,  Adm'r  of  Cole- 
man,  4  Pet.  184,  which  seems  to  me  to  be  strikingly  applicable  to 
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{his  case:  ''Public  morals,  public  justice,  and  the  well-established 
principles  of  all  judicial  tribunals,  alike  forbid  the  interposition 
of  courts  of  justice  to  lend  their  aid  to  purposes  like  this.  To 
enforce  a  contract  which  began  with  the  corruption  of  a  public 
officer,  and  progressed  in  the  practice  of  known  and  willful  de- 
ception in  its  execution,  can  never  be  consummated  or  sanc- 
tioned by  any  court.  The  law  leaves  the  parties  to  such  a  con- 
tract where  it  found  them.  If  either  has  sustained  a  loss  bj 
the  bad  faith  of  a  particeps  criminis,  it  is  but  a  just  infliction  for 
premeditated  and  deeply  practiced  fraud;  which,  when  detected, 
deprives  him  of  anticipated  profits,  or  subjects  him  to  unex- 
pected losses.  He  must  not  expect  that  a  judicial  tribunal  will 
degrade  itself  by  an  exertion  of  its  powers,  by  shifting  the  loss 
from  one  to  the  other,  or  to  equalize  the  benefits  or  burdens 
which  may  have  resulted  by  the  violation  of  eveiy  principle  of 
morals  and  of  laws." 
Let  the  judgment  of  the  cotirt  below  be  affirmed. 


Contracts  in  Violation  of  Law  can  not  bk  Enjobcid:  QrtwUr  ▼.  Car- 
raby,  36  Am.  Deo.  608,  and  note  referring  to  other  deduons  in  this  series; 
WM  V.  Fukhire,  40  Id.  419;  Black  v.  Oliver,  35  Id.  38;  NarrU  v.  ^orrw> 
Adm'r,  Id.  138;  Boyd  v.  Barclay,  34  Id.  762. 


PSABOE  V.  CmssAm, 

[8  Obobgia,  228.] 

Cbakgebt  kat  Gbant  ^Reuef  against  a  Judomxnt  at  Law,  bat  the 
power  will  be  exercised  with  extreme  caution  and  only  in  cases  of  fraud 
or  sarprise  or  in  extraordinary  cases  where  manifest  injustice  has  been 
done. 

Bquitt  wnx  Intebposb  whxbb  thb  Subjbct-mattib  of  Detknsb  could 
not  be  known  to  the  defendant  at  the  time  of  trial  by  the  exercise  of  due 
diligence. 

Costs  in  Chancxbt  rest  in  the  sound  discretion  of  the  ooiirt»  to  be  awarded 
according  to  the  justice  of  the  case. 

Thb  &ct8  are  stated  in  the  opinion. 

B.  F,  Lyon,  for  the  plaintifilB  in  error. 

Eli  Warren,  for  the  defendants  in  error. 

By  Court,  Lumpkin,  J.  On  the  eighth  of  August,  1886,  Allen 
B.  Chastain,  Ira  E.  Durpree,  and  Hartwell  H.  Tarver,  a  mer- 
cantile firm,  doing  business  in  the  town  of  Hawkinsyille,  Pu- 
laski county,  in  this  state,  under  the  style  of  Chastain  &  Dur- 
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pree>  made  and  delivered  to  Samuel  B.  Pearce  &  Co.,  of  Boston,, 
their  promissory  note  for  one  hundred  and  sixty-one  dollars  and 
three  cents,  due  six  months  after  date.  Suit  was  brought  upon 
this  note,  it  being  unpaid,  against  all  the  partners,  in  favor  of 
the  payees,  to  the  January  term,  1841,  of  the  superior  court  of 
Twiggs  county.  The  sheriff  returned  **  not  to  be  found,"  as  to 
Chastain,  and  judgment  was  confessed  by  the  other  two  defend- 
ants for  the  whole  amount  of  principal  and  interest  due  on  said 
note,  together  with  the  costs  of  suit.  Contemporaneously  with 
this  proceeding,  an  action  was  instituted  on  the  same  claim, 
against  all  the  partners,  in  Lee  county,  where  Chastain  resided, 
and  where  the  sheriff  returned  "  not  to  be  found"  as  to  Durpree 
and  Tarver.  Final  judgment  was  rendered  against  Chastain  on 
the  seventeenth  day  of  July,  1846,  for  the  debt,  who  now  files 
his  bill,  alleging  that  the  judgment  in  Twiggs  has  long  since 
been  paid  off  in  full  by  Durpree  and  Tarver,  or  one  of  them,  or 
some  person  for  them,  or  for  one  of  them.  That  he  had  reason 
to  believe  this,  and  verily  did  believe  it  at  the  time  judgment 
was  rendered  against  him,  but  that  he  had  no  means  of  ascer- 
taining or  establishing  it.  That  he  made  diligent  search  for  the 
fi.fa,  in  the  clerk's  office  of  Twiggs  county,  to  which  it  should 
have  been  returned  satisfied,  but  that  he  was  unable  to  find  it. 
He  further  charges,  that  what  was  then  mere  matter  of  suspi- 
cion, he  has  since  ascertained  to  be  unquestionably  true;  and 
that  he  will  be  abundantly  able  to  prove  it,  by  appealing  to  the 
conscience  of  the  party.  To  this  bill  a  demurrer  was  filed  for 
want  of  equity,  and  being  overruled  by  the  court,  the  defend- 
ants below  excepted.  Is  there  sufficient  matter  stated  in  the 
bill  to  require  an  answer? 

The  general  rule  is,  that  courts  of  chancery  will  not  interfere 
after  verdict  and  judgment  at  law,  except  in  cases  of  fraud, 
or  surprise,  or  in  extraordinary  cases  where  manifest  injustice 
would  be  done;  nor  where  the  party  might  have  defended  him- 
self fully  at  law  and  neglected  it.  Great  abuse  would  be  made 
of  a  contrary  doctrine,  by  drawing  within  the  jurisdiction  of 
equity,  as  by  a  side  wind,  almost  all  causes  decided  at  law.  The 
high  powers  intrusted  to  chancery  to  promote  the  purposes  of 
justice  should  not  be  abused  to  the  vexation  of  the  citizens  and 
the  unsettling  solemn  decisions  of  other  courts,  where  it  is  to  be 
always  presumed  that  full  justice  has  been  done:  Bateman  v. 
WiUoe,  1  Sch.  &  Lef.  201;  Williams  v.  Lee,  3  Atk.  223,  224. 
No  doubt  has  been  entertained  since  the  contest  in  1616,  be- 
tween the  two  jurisdictions,  that  chancery  has  the  power  to 
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giant  relief  against  a  judgment  at  law:  3  Bl.  Com.  54;  1  Woode- 
8on,  186.  I  repeat,  however,  that  it  will  be  exercised  with  ex- 
treme caution. 

In  the  case  of  the  Countess  of  Oainsborough  v.  Qifford,  2  P. 
Wms.  424,  the  court  granted  relief  against  a  judgment  where 
the  defendant  afterwards  discovered  a  receipt  under  the  plaint- 
iffs own  hand  for  the  money  in  question,  of  the  existence  of 
which  the  defendant  was  not  apprised  at  the  time,  although  the 
paper  was  in  hijs  own  custody.  Whenever  injustice  has  been 
done  by  the  verdict  at  law,  by  surprise,  or  accident,  or  igno- 
rance, as  in  the  case  in  2  P.  Wms.  424,  supra,  chancery  will  in- 
terfere: Boy  V.  Duke  of  Beaufort,  2  Atk.  190;  Bichards  v.  Symes, 
Id.  319;  1  Id.  268  [miscited];  Humphreys  v.  Humphreys,  3  P. 
Wms.  395;  MUcheU  v.  Harris,  2  Ves.  135;  10  Id.  422  [miscited]; 
6  Bro.  P.  C.  470  [miscited];  TurpinY.  Ihomas,  2  Hen.  &  Mun.  139 
[3  Am.  Dec.  615].  Where  the  plaintiff  knew  the  fact  to  be  differ- 
ent from  what  the  jury  found  it,  and  the  defendant  was  ignorant 
of  it  at  the  time  of  the  trial,  chancery  will  relieve  against  such  a 
verdict:  Odtlin  v.  Kilpatrick,  1  N.  C.  Bepos.  534  [6  Am.  Dec. 
557].  Payments  and  set-off  at  law  are  subjects  of  equity  juris- 
diction, and  relief  will  be  given  in  chanceiy  against  a  judgment 
where  the  defense  was  not  made  at  law:  Hughes  v.  McCoun,  3 
Bibb.  254;  Appleton  v.  Harwell,  Cooke,  242. 

Without  intending  to  adopt,  except  with  a  modification,  the 
principles  to  their  full  extent  laid  down  in  those  cases,  and 
much  less  to  disturb  the  well-considered  doctrines  ruled  by  this 
court  in  Bosttmck  v.  Perkins  et  al,,  1  6a.  136,  yre  are  inclined  to 
retain  this  bill.  The  case  as  made  is  a  weak  one.  And  yet,  if 
it  be  true  that  this  money  has  been  paid  to  the  original 
creditors,  either  by  the  two  defendants  in  Twiggs,  or  some  one 
for  them,  and  that  the  execution  is  still  kept  open  in  Lee  and 
pressed  against  Chastain's  property,  and  that  he  used  what  dili- 
gence he  could  to  procure  proof  of  the  fact  in  order  to  defend 
himself  at  law,  and  was  unable  to  do  so — ^indeed,  although  he 
suspected  it  to  be  true,  he  could  not  at  that  time  ascertain  the 
fact  so  as  to  put  in  his  defense  at  law — I  repeat,  that  if  all  this 
be  true,  and  the  complainant  in  the  bill  alleges  that  it  is,  justice 
has  certainly  not  been  done.  Here  is  an  important  matter — not 
within  the  knowledge  or  power  of  Chastain,  which  was  well 
known  to  Samuel  B.  Pearce  &  Co.,  the  plaintiffs  at  law — which 
has  been  discovered  since  the  trial,  but  not  within  time  to 
make  it  the  ground  of  a  motion  for  a  new  trial,  and  which  would 
tmqnesiionably  have  defeated  the  recovery  if  it  had  been  known 
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in  time.  If  ilie  delendants  in  their  answer  admit  these  state- 
ments to  be  true — and  by  their  demurrer  they  do  admit  them — 
in  conscience  and  equity  they  ought  not  to  avail  themselves  of 
the  judgment  which  they  have  obtained.  While  on  the  one  hand, 
therefore,  we  are  not  willing  to  sufifer  the  partnership  of  Chas- 
tain &  Durpree  to  be  adjusted  in  this  summary  way,  by  allowing 
the  two  partners  in  Twiggs,  or  one  who  has  discharged  the  debt 
for  them,  to  realize  the  whole  amount  of  it  out  of  Chastain,  yet, 
acting  upon  the  legal  presumption  that  all  three  are  equally  lia- 
ble for  tiie  outstanding  debts  of  the  concern,  and  as  he  who  asks 
equity  must  do  it,  we  see  no  reason  why  Chastain  should  not  be 
forced  to  pay  his  third  of  this  debt,  whether  by  way  of  reim- 
bursement to  the  other  members  of  the  firm,  or  to  the  person 
who  has  interposed  in  this  sSair  at  their  instance  and  for  their 
benefit.     And  to  this  extent  the  injurction  should  be  dissolved! 

Moreover,  as  this  court  is  clothed  with  authority  to  award 
in  every  case  such  order  and  direction  in  the  premises  as  may  be 
consistent  with  the  justice  of  the  case,  we  deem  it  but  right  that 
the  complainant  should  be  taxed  with  the  costs.  Costs  in  chan- 
cery do  not  always  follow  the  event  of  the  suit,  but  are  awarded 
according  to  the  justice  of  the  cause.  They  rest  in  the  sound  dis- 
cretion of  the  court,  to  be  exercised  upon  full  view  of  all  the  merits 
and  circumstances  of  the  case:  Oreen  v.  Winter,  1  Johns.  Ch.  77 
[7  Am.  Dec.  475];  NicoU  v.  Huntington,  Id.  166;  Oetman  v. 
Beardsley,  2  Id.  274;  Ikistbum  v.  Kirk,  Id.  317;  Williams  Y.Wilr 
bins,  3  Id.  65;  Travis  v.  Waters,  12  Johns.  500;  Clay  v.  HopHns^ 
8  A.  K.  Marsh.  488;  Coleman  v.  Moore,  3  Litt.  355.  In  this 
case  it  is  not  without  some  reluctance  and  misgiving  that  we  have 
retained  the  bill  and  held  up  the  injunction,  even  as  to  two  thirds 
of  the  debt. 

Judgment  affirmed. 

Thx  principal  cask  is  oitxd  to  the  point,  that  the  power  of  a  court  of 
equity  to  grant  relief  against  a  judgment  at  law  should  be  exerdsed  with  ex* 
treme  caution,  in  Mtdlins  v.  Christopher,  36  Oa.  686. 

Chanoebt  mat  Grant  Rbliet  aqainst  a  Judgmsnt  at  Law:  See  Oliver 
V.  Praiif,  19  Am.  Deo.  505,  and  note  603  et  seq.,  where  the  subject  is  dis> 
oussed  at  length. 

Costs  in  Equitt,  Allowangb  by  Lowsb  Ck>i7BT  Rabxlt  Bevikwsds 
8aunder9  t.  fk^oit,  16  Am.  Deo.  405,  note,  where  the  subject  is  discussed  al 
length. 
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Cuban  tk  Colbert. 

[3  GSOBQIA,  239.] 

Boil  AsKiKa  DisooYBBT  A2n>  AiAO  Beluet,  upon  a  sufficient  statement  of 
facts,  is  an  original  bill,  and  if  chancery  has  jurisdiction,  an  order  dis- 
solving an  injunction  and  allowing  answer  to  be  read,  does  not  dismiss 
the  bUl. 

Dismissal  of  Lett,  bt  Cbbditok,  against  thb  Pbincipal  damnifies  and 
discharges  the  surety. 

The  Bklation  of  Principal  and  Subbtt  Continues  aftsb  Judgment  in 
favor  of  surety. 

The  opinion  states  the  facts. 

O.  B.  Hunter,  for  the  plaintiff  in  error. 

Oreen  db  Cawsey,  for  the  defendant  in  error. 

By  Court,  Nisbet,  J.  The  following  are  the  faots  appearing 
on  this  record:  Curan,  the  complainant  in  the  bill,  became 
surety  on  a  note  for  some  two  hundred  and  fifty  dollars,  to  Col- 
bert, the  defendant  in  the  bill,  for  Tharp.  Curan  notified  Col- 
bert to  sue,  informing  him  at  the  same  time  that  his  principal, 
Tharp,  had  property  sufficient  to  pay  the  debt,  and  that  he 
would  point  it  out  so  soon  as  the  judgment  was  had.  Colbert 
reduced  the  debt  to  judgment,  both  against  the  principal  Tharp, 
and  Curan  the  surely.  Curan  pointed  out  property  of  his  prin- 
cipal sufficient  to  pay  the  debt,  and  at  that  time  he  was  solvent. 
The  levy  was  made  and  released  (Colbert  taking  the  principal's 
word  that  he  would  pay  at  Christmas  following),  without  the 
consent  of  Curan,  and  without  consultation  witii  him.  At  or 
before  the  expiration  of  the  time  given  to  the  principal,  he  had 
removed  all  his  property  out  of  the  state,  and  was  insolvent. 
The  surety,  Curan,  had  in  the  mean  time  removed  to  Alabama, 
and  the  plaintiff  in  the  execution  fraudulently  procuring  a  valu- 
able wagon  and  team  to  be  brought  into  the  state  of  G^rgia, 
which  belonged  to  the  surety,  caused  it  to  be  levied  on  and 
sold,  and  he  became  th6  purchaser  at  less  than  half  its  value. 
Curan  did  not  know  of  the  levy  until  a  few  days  before  the  sale, 
and  in  consequence  of  his  distance  from  the  place  of  sale,  and 
of  sickness,  could  not  attend,  and  was  thereby  prevented  from 
putting  in  a  claim  or  otherwise  arresting  the  sale,  but  had  notice 
given  at  the  sale,  that  it  was  illegal.  Afterwards,  Curan  brought 
trover  for  the  wagon  and  team,  and  at  the  first  trial  term,  in 
consequence  of  inability  to  make  the  necessary  proof,  a  judg- 
ment was  confessed  for  the  defendant,  and  an  appeal  entered. 
Pending  the  appeal,  Curan  filed  his  bill,  setting  forth  these 
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facts,  and  his  inability  to  proceed  at  law,  and  asking  discoyeiy; 
also  praying  that  the  common  law  action  might  be  continued 
from  term  to  term;  and  until  the  further  order  of  the  court  that 
the  creditor  might  be  enjoined  from  using  his  title  thus  ac- 
quired to  the  wagon  and  team,  in  defense  of  that  action;  and 
that  the  creditor,  Colbert,  be  decreed  to  keep  the  wagon  and 
team,  and  pay  to  the  complainant  their  value,  with  hire  for  the 
use.  The  bill  of  exceptions  states  that  the  action  of  trover  was 
afterwards  dismissed.  At  the  appearance  term  of  the  bill,  the 
defendant  answered,  and  moved  to  dissolve  the  injunction; 
whereupon  the  court  passed  an  order  dissolving  the  injunction, 
and  directing  the  defendant's  answer  to  be  read  on  the  trial  of 
the  common  law  action.  At  the  term  following  the  cause  was 
not  called,  and  at  the  next  term  complainant's  solicitor  moved 
a  rule  calling  upon  the  defendant  to  show  cause  why  the  bill 
should  not  proceed  to  a  hearing;  to  which  it  was  replied,  that 
the  bill  was  for  discovery  only,  and  that  the  order  dissolving 
the  injunction,  and  directing  the  answer  to  be  read,  dismissed 
it,  and  that  there  was  no  equity  in  the  bill,  and  therefore  it 
ought  not  to  be  heard,  but  if  still  in  court,  to  be  dismissed. 
The  court  considering  the  rule  nisi,  and  the  answer  thereto, 
dismissed  the  rule.  It  is  now  complained  before  this  court* 
that  the  presiding  judge  erred:  1.  In  ruling  that  this  was  a  bill 
for  discovery  alone;  2.  In  ruling  that  the  order  taken  at  the 
first  term,  dismissed  the  bill;  3.  In  deciding  that  there  was  no 
equity  in  the  bill,  and  therefore  the  court  could  not  entertain 
jurisdiction. 

The  first  and  second  grounds  of  eiror,  resolve  themselves 
into  one.  If  this  was  a  bill  for  injunction  and  discoveiy  alone, 
then  we  hold  with  the  court,  that  the  answer  having  come  in, 
it  had  performed  its  functions,  and  that  the  order  dismissed  it; 
so  that  the  questions  for  our  consideration  are:  1.  Is  this  a  bUl 
for  discovery  and  injimction  alone,  or  is  it  also  a  bill  for  injunc- 
tion, discovery,  and  relief?  2.  Is  there  such  equity  in  it  as,  ac- 
cording to  the  facts  charged,  entitles  the  complainant  to  relief 
in  a  court  of  equity  ? 

I  shall  proceed  briefly  to  give  the  views  of  this  court  upon 
these  questions,  the  second  of  which  involves,  as  will  appear, 
other  very  serious  points  of  discussion.  Whilst  the  bill  asks 
discovery,  it  certainly  does  not  stop  at  that;  it  also  asks  relief — 
relief  upon  a  statement  of  facts  which  justifies  the  prayer  for  re- 
lief. That  prayer  is  specific,  to  wit,  that  the  defendant  be  decreed 
to  pay  the  complainant  the  value  of  the  wagon  and  team  bought 
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by  him  (the  defendant)  at  the  sale.  It  does  not  follow  that  be- 
cause a  bill  askstdiscoveiy  and  prays  injunction,  it  is  not  there- 
fore a  bill  also  for  relief.  We  do  not  question  the  correctness 
of  the  order  to  dissolve  the  injunction^  and  direct  the  answer  to 
be  read  at  law;  but  although  it  was  competent  to  do  that,  it  was 
also  competent  to  hold  up  the  bill  for  a  hearing  upon  the  merits. 
The  order  did  not  dismiss  the  bill — it  did  only  what  it  purports 
to  do,  dissolve  the  injunction  and  order  the  answers  to  be  read, 
leaving  the  question  for  relief  to  be  heard.  If  there  were  no 
allegations  in  it  authorizing  the  exercise  of  chancery  jurisdiction, 
there  would  be  of  course  nothing  upon  which  to  predicate  any 
further  action,  and  the  bill  would  fall;  but  if  there  were,  then 
it  survives  to  the  hearing.  Whether  the  allegations  are  sufficient 
to  give  jurisdiction  to  chancery,  is  the  question  to  be  discussed 
under  the  second  ground  of  error.  The  order  does  not  settle 
that  question;  that  came  before  the  court  upon  the  hearing  of 
the  response  to  the  complainant's  rule  to  proceed  to  a  hearing. 
In  connection  with  this  first  ground  of  error,  it  was  claimed  by 
the  counsel  for  the  defendants  in  error,  that  where  a  party  has 
two  remedies  for  the  same  right,  the  one  at  law  and  the  other  in 
equity,  he  may  be  put  upon  his  election  as  to  which  he  will  re- 
sort; that  he  can  not  have  two  recoveries,  etc.  This  position 
we  admit,  but  we  do  not  think  it  applies  here.  Upon  the  face 
.of  the  bill  it  is  not  apparent  that  the  complainant  has  two  rem- 
edies; on  the  contrary,  the  complainant  expressly  charges  that 
his  remedy  at  law  is  inadequate.  It  is  also  said,  that  the  order 
referred  to  had  the  effect  of  an  election  to  proceed  at  law.  Not 
60 — ^it  was  moved  by  the  respondent,  and  granted  at  his  in- 
stance; the  complainant  cho^e  nothing.  If  this  was  a  case  in 
which  the  doctrine  of  election  applied,  then  we  hold,  that  under 
our  practice  the  complainant  was  not  held  to  elect  at  the  first 
term.  He  was  entitled  to  elect  as  he  did  elect,  afterwards  to 
proceed  in  equity  by  dismissing  his  common  law  action,  filing  a 
replication  to  the  answer,  and  asking  for  a  hearing.  Our  prac- 
tice, indeed,  hais  been,  where  a  bill  is  filed,  ancillary  to  a  suit  at 
law,  and  at  the  same  time  praying  for  relief  as  an  original  bill, 
to  permit  the  suit  at  law  and  the  bill  to  be  heard  together,  and 
to  allow  a  decree  to  determine  both;  so  we  think  there  is  error 
in  the  record,  on  the  first  ground.  Whether  the  court  had 
jurisdiction,  or  whether  there  was  equity  enough  in  the  bill  to 
retain  it  and  order  a  hearing,  came  properly  up,  as  I  have  stated^ 
on  the  healing  of  the  complainant's  rule;  and  to  that  question 
I  now  address  myself. 
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The  allegations  in  the  bill  are,  that  the  principal  debtor 
being  solvent,  property  enough  of  his  to  pay  the  debt  was  levied 
on  and  seized  by  the  officer;  and  that  the  creditor  giving  time 
to  him,  without  the  privity  or  consent  of  the  surety,  ordered 
the  levy  to  be  dismissed,  and  the  property  to  be  released;  after- 
wards, the  principal  having  become  insolvent,  the  property  of 
the  surety  is  seized  and  sold.  Now,  was  not  the  surety,  in  this 
case,  discharged  by  the  act  of  the  creditor?  and  if  so,  was  not 
that  sale  illegal  and  void?  We  think,  clearly,  he  was  dis- 
charged, and  the  sale  was  illegal  and  void.  The  doctrine  as 
to  what  will  or  will  not  discharge  a  surety,  is  distinctly  set- 
tled in  the  books.  Mere  indulgence,  unless  given  upon  a  new 
and  distinct  consideration,  or  unless  given  under  such  a  binding 
obligation  as  precludes  the  creditor  from  pursuing  his  remedies 
on  the  debt,  will  not  discharge  the  surety.  Mere  forbearance 
to  sue  or  to  call  upon  the  principal  for  the  money,  will  not  dis- 
charge the  surety;  for  such  forbearance  may  be  beneficial  to 
both  parties.  If  the  delay  be  the  result  of  fraud,  the  surety 
will  be  exonerated:  Croughton  v.  Duval,  3  Call,  69;  Hunt  v. 
United  States y  1  Gall.  33;  King  v.  Baldwin,  2  Johns.  Ch.  559; 
Commonwealth  v.  Wolberty  6  Binn.  295  [6  Am.  Dec.  456];  People 
V.  Janseuy  7  Johns.  388  [5  Am.  Dec.  275];  Pain  v.  Packard^  13 
Id.  174  [7  Am.  Dec.  369];  Fulton  v.  MdUhews,  15  Id.  433  [8  Am. 
Dec.  261];  King  v.  Baldwin,  17  Id.  384  [8  Am.  Dec.  415];  Trent 
Navigation  Co,  v.  Harley,  10  East,  36;  Wright  v.  Simpson,  6  Ves. 
734;  Peel  v.  Tatlock,  1  Bos.  &  Pul.  419. 

But  if  the  creditor,  by  agreement  with  the  principal,  without 
the  concurrence  of  the  surety,  varies  the  terms  of  the  contract, 
as,  by  enlarging  the  time,  or  does  any  act  by  which  the  surety 
is  injured,  and  his  risk  increased,  he  is  discharged:  Earl  v. 
Bull,  Kirby,  397;  Ludlow  v.  Simond,  2  Cai.  Cas.  1  [2  Am.  Dec. 
291];  Walsh  v.  Bailie,  10  Johns.  180;  Ealhbone  v.  Warren,  Id. 
587;  Commissioners  v.  Boss,  3  Binn.  523  [5  Am.  Dec.  383];  Com- 
monweaUh  v.  WolheH,  6  Id.  295  [6  Am.  Dec.  456];  Kinjg  v.  Baldr 
xjoin,  2  Johns.  Ch.  559;  Bviler  v.  Hamilton,  2  Desau.  Ch.  230  [2 
Am.  Dec.  692];  Bum  v.  Poaug,  3  Id.  604.  This  rule  is  founded 
upon  the  rights  which  the  surety  has  in  the  contract;  he  is  bound 
according  to  its  terms,  and  not  otherwise.  His  contract  is  to 
pay  if  his  principal  does  not;  but  it  is  not  to  pay  if  the  creditor 
shall  make  new  arrangements  with  the  principal,  amounting  to 
a  new  contract,  or  in  variation  of  the  old  contract.  In  equity 
and  at  law,  if  the  creditor  does  any  act  which  is  prejudicial  to 
the  surety,  or  which  increases  his  risk,  he  forfeits  the  right  of 
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holding  the  BUiety  to  the  obligations  of  a  guarantor  of  the  debt. 
It  is  greatly  prejudicial  to  the  surety  for  the  creditor  to  put  it 
out  of  his  power  to  sue  or  pursue  the  principal.  He  has  a  right 
to  go  into  equity  to  compel  him  to  put  the  debt  in  suit,  which 
he  can  not  do  if  he  has  prolonged  the  time  of  payment  by  a  new 
contract^  or  has  bound  himself  not  to  sue.  It  is  the  clearest  and 
most  manifest  equity,  that  the  creditor  shall  not  cany  on  any 
transaction  with  the  principal,  without  the  privity  of  him  who 
must  necessarily  be  concerned  in  every  transaction  with  the 
principal.  "You  can  not  keep  him  bound  and  transact  his 
affairs  (for  they  are  as  much  his  as  your  own),  without  consult- 
ing him:"  Lord  Chancellor,  in  Bees  v.  Berringion,  2  Ves.  543. 
These  doctrines  and  reasonings  apply  more  particularly  to  the 
relations  subsisting  between  the  creditor  and  the  surety,  before 
judgment;  the  rule  is  more  stringent  against  the  creditor  in 
cases  where  he  has  converted  his  claim  upon  the  principal  into 
a  lien,  as  in  this  case.  Here  the  creditor  has  a  perfect  lien  in 
his  judgment;  by  our  statute  it  binds  from  its  date.  It  may  be 
taken  as  a  well-established  rule,  that  where  a  lien  is  fixed,  any 
act  of  the  creditor  which  discharges  that  lien,  without  the  priv- 
ity of  the  surety,  discharges  him:  Nelson  v.  WilHams,  2  Dev.  & 
B.  Eq.  118;  Cooper  y.  Wilcox,  Id.  90  [32  Am.  Dec.  69];  Alex-- 
ander  v.  Bank  of  Commonwealth,  7  J.  J.  Marsh.  582;  Common- 
ioeaUh  v.  Vanderslice,  8  Serg.  &  K.  452;  State,  use  of  Barber,  v. 
Hammond,  6  Gill  &  J.  157;  Niblo  v.  Clark,  3  Wend.  24;  BuUiU 
y.Winston,  1  Munf.  269;  Bees  v.  Berrington,  2  Ves.  540,  note. 

In  the  case  before  us,  not  only  is  the  lien  fixed  by  judgment, 
but  a  levy  was  made,  and  the  means  of  satisfaction  in  the  hands 
of  the  creditor.  He  dismissed  the  levy  and  discharged  the 
means  which  he  held  for  the  payment  of  the  debt;  not  only  so, 
but  gave  time  to  the  principal,  before  the  expiration  of  which 
the  principal  became  insolvent.  Who  shall  say  that  these  acts 
are  not  to  the  injury  of  the  surety  ?  By  retaining  the  levy,  the 
debt  would  have  been  paid  by  the  principal;  by  releasing  it,  it 
falls  upon  the  surety.  That  is  the  injury  done — the  measure  of 
it  is  the  whole  amount  of  the  debt — no  greater  could  have  been 
brought  upon  him.  Who  shall  say  that  he  is  not  discharged  ? 
A  plainer  case  was  never  brought  before  a  chancellor. 

Dismissing  a  levy  is  an  extinguishment  of  the  lien,  so  far  as 
other  and  jimior  liens  are  concerned;  it  is  a  fraud  upon  younger 
judgment  creditors:  Knower  v.  Barnard,  5  Hill  (N.  T.),  377; 
Kimball  v.  Hunger,  2  Id.  364;  Storm  v.  Woods,  11  Johns.  110; 
KeUogg  v.  OHffin,  17  Id.  274;  Benjamin  v.  Smith,  4  Wend.  332; 
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Busseli  v.  Oibb8f  5  Cow.  392.  A  levy  is  a  satisfactioii  of  the  ex* 
ecution,  so  far  as  to  throw  upon  the  plaintiff  the  burden  of 
proving,  either  that  it  was  insufficient,  or  that  the  proceeds  were 
applied  to  the  satisfaction  of  some  prior  lien,  or  that  it  was  oth- 
erwise rendered  unproductive,  without  his  fault:  Davis  y.  Barb' 
ley,  1  Bailey,  140, 142.  If  these  propositions  be  true  as  between 
liens,  their  application  is  easy  to  the  case  of  a  creditor  holding 
a  judgment,  levied  upon  the  property  of  the  principal  and  his 
surety — in  short,  to  the  case  before  us.  If  this  dismissal  of  a 
levy  is  the  extinguishment  of  a  lien,  if  a  levy  is  a  satisfaction, 
then,  surely,  in  this  case,  where  there  was  a  Hen,  levy,  and  dis* 
missal,  the  surety  is  damnified  and  discharged.  In  the  case  of 
BuUU's  Executor  v.  Winstons,  1  Munf .  269,  the  court  of  appeals 
of  Virginia  declared  the  surety,  Winston,  discharged,  on  the 
ground  that  the  creditor,  who  held  a  judgment  i^gainst  the 
principal,  had,  by  letter  addressed  to  the  sheriff,  countermanded 
an  execution  which  was  proceeding  against  the  principal,  with- 
out the  privity  of  the  surety,  who  was  a  co-defendant.  In 
Cooper  db  Arrington  v.  Wilcox,  2  Dev.  &  Bat.  Eq.  91  [32  Am. 
69],  when  indulgence  was  granted  to  the  principal,  after  judg- 
ment against  him  and  the  surety,  the^supreme  court  of  North 
Carolina  held  the  surety  discharged,  Judge  Gaston  (magntts 
vir  et  venerabUe  nomen)  saying,  '*  If  the  creditor  does  any  act  for 
the  ease  of  the  principal,  without  the  privity  of  the  surety,  by 
which  the  surety  is  injured,  or  exposed  to  injury,  that  act  may 
be  laid  hold  of  for  the  surety's  relief."  In  the  case  of  The  Cum" 
monweaMh  v.  Vanderslice,  8  Serg.  &  R.  452,  the  supreme  court 
of  Pennsylvania  held,  that  there  is  no  clearer  rule  in  equity^ 
than  that,  when  the  creditor  has  the  means  of  satisfaction  in  his 
own  hands,  and  chooses  not  to  retain  it,  the  surety  is  discharged. 
These  cases  from  Virginia,  North  Carolina,  and  Pennsylvania 
are  all  leading  cases,  and  were  cases  where  there  were  judg- 
ments against  principal  and  security.  They  recognize  fully, 
that  the  relation  of  principal  and  surety,  with  all  the  rights  of 
the  surety,  continues  after  the  judgment.  In  the  Pennsylvania 
case,  the  court  say,  ''  the  doctrine  that  the  relation  of  principal 
and  surety  ceases  after  judgment,  has  no  foundation  either  in 
law  or  reason."  It  is  true  that  the  evidence  of  the  original 
debt  is  extinguished  by  the  judgment;  that  is,  merged  in  the 
higher  evidence  of  indebtment — ^the  judgment.  But  the  con- 
tract continues;  and  so  do  the  rights  of  the  surety  under  it  con- 
tinue. I  agree  in  the  opinion  of  the  supreme  court  of  Penn- 
sylvania, that  the  contrary  doctrine  has  no  foundation  in  law  or 


Aug.  1847.]  CuRAN  V.  Colbert.  433 

reason.  In  addition,  our  statute  authorizes  the  surety  to  make 
special  defense,  and  to  have  the  judgment  entered  against  him  as 
surety,  and  upon  paying  ofif  a  judgment  against  his  principal 
to  enforce  it  against  him  for  indemnity;  thus  recognizing  the 
relation  of  principal  and  surety;  after  judgment  against  both: 
Prince,  436,  461,  509. 

It  is  objected,  howeyer,  that  by  our  statutes  just  referred  to, 
the  surety  is  protected,  in  this,  that  he  may  at  any  time  step 
forward  and  pay  off  the  judgment,  and  at  once  indemnify  him- 
self, and  therefore  he  ought  not  to  be  discharged.  This  right, 
that  is,  the  right  of  being  subrogated  to  the  position  of  creditor 
upon  x>aying  the  debt,  existed  by  the  general  law,  before  our 
statutes.  They  only  afford  him  cumulative  remedies.  It  has 
never  been  held  in  equity  or  at  law  that  the  surety  must  pay  the 
debt  before  he  can  avail  himself  of  the  acts  of  the  creditor  in 
discharge;  if  that  were  the  law,  I  do  not  see  how»  in  any  case, 
any  act  of  the  creditor  would  discharge  the  surety.  He  would 
in  every  instance  be  turned  over  to  his  right  to  pay,  and  be  sub- 
rogated; it  would  be  in  all  cases  a  sufiScient  response  to  his  de- 
mand for  relief,  that  he  might  have  paid  the  debt.  This  doc- 
trine would  repeal  all  the  law,  and  turn  into  contempt  all  the 
learning,  now  so  much  abounding  in  the  books,  relative  to  the 
rights  and  obligations  of  principal  and  surety.  The  surety  has 
a  right  to  insist  upon  the  terms  and  conditions  of  his  contract; 
by  that  he  is  liable  to  the  creditor;  but  not  liable,  if  by  his  act, 
without  his  priviiy,  injury  or  loss,  or  liability  to  loss,  or  in- 
creased risk,  accrues  to  the  surety.  He  may  pay  up  the  debt, 
and  be  subrogated  to  the  rights  of  the  creditor  against  his  prin- 
cipal; but  he  is  not  bound  to  do  this:  Pain  v.  Packard^  13  Johns. 
174  [7  Am.  Dec.  369]. 

It  only  remains  to  inquire  whether  the  surety  could  avail  him- 
self of  tiie  grounds  of  discharge  set  forth  in  this  bill,  at  law. 
We  think  he  could  not.  Before  judgment,  his  discharge  may 
be  pleaded  in  an  action  against  him.  Before  judgment,  unless 
under  special  circumstances,  he  could  not  come  into  equity,  be- 
cause his  defense  would  be  adequate  at  law.  After  judgment^ 
his  relief  can  only  be  full  and  complete  in  equity.  The  judg- 
ment, by  the  release  of  the  levy,  is  not  void,  but  voidable,  and 
can  be  vacated  only  by  a  judgment  of  the  court.  At  law,  I  do 
not  see  but  that  the  title  of  the  defendant  in  the  action  of  trover 
must  prevail.  Besides,  the  complainant  in  the  bill  goes,  not 
for  the  property,  but  he  goes,  as  we  think  he  has  a  right  to  go, 
for  its  value  at  the  time  of  the  sale,  with  hire.     The  property 
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may  haye  been  greatly  injured — ^it  was  perishable — he  therefore 
demands  an  accounting  on  the  part  of  the  creditor.  To  this 
end  the  law  would  give  him  no  adequate  remedy.  In  the  cases 
which  I  have  reviewed,  where  judgment  was  open  against  both 
principal  and  surety,  the  proceedings  were  in  chanoeiy. 
Let  the  judgment  of  the  court  below  be  reyersed. 


Thb  principal  cask  IS'  CITED  in  Brown  v.  Riggina,  3  Ga.  413,  and  Lum$- 
den  V.  Leonard,  55  Id.  376,  to  the  point  that  a  diBmiasal  of  a  levy  on  the 
property  of  the  principal  diaohai^ee  the  surety;  in  ScoU  v.  Saffordt  87  Id. 
889,  to  the  point  that  any  material  variation  of  the  oontraot  releasee  the 
■orety  from  hie  obligation.  It  Ib  ako  cited,  din<Triminat»ed,  dintingniithed,  and 
limited  in  its  application,  in  IIoQingmoorth  v.  Tanner,  44  Id.  11;  Orantford 
T.  Oaulden,  33  Id.  173;  Ryan  v.  Lieber  et  aL,  30  Id.  423-435;  Kew9om  v.  Me- 
Lendon,  6  Id.  392-396. 

Thb  Kelation  of  Principal  and  Surxtt  CoiItintjis  attxr  Jitdombnt 
on  the  contract,  and  the  surety  has  still  the  same  rights:  See  note  to  Bamg9 
T.  Strong,  42  Am.  Dec.  67,  where  the  cases  to  this  point  in  this  series  are 
collected. 

RsLEASB  OF  SuRBTT  BT  Indulqence  TO  PRINCIPAL:  See  New  HampMre 
Bavings  Bank  v.  Oolcord,  41  Am.  Dec.  685;  Bangs  t.  Strong,  42  Id.  64,  and 
Martin  v.  Pope,  41  Id.  66,  and  notes  thereto,  where  the  previous  cases  in 
this  series  are  referred  to.  And  see  as  to  release  of  property  of  principal: 
BaJ:er  v.  Brigga,  19  Id.  311;  Dixon  v.  Ewing,  17  Id.  590,  and  notes  thereto; 
and  Stede  v.  Boyd,  29  Id.  225,  note. 


Tube  v.  Tube  et  al. 

[8  GaoBOiA,  4aQ.] 

To  Enjoin  the  Granting  of  Letters  of  Administration,  a  oroM>bin 
by  one  heir  against  the  other  heirs  and  the  administrator,  showing 
division  and  settlement  of  the  estate  after  all  the  hein  were  of  age,  and 
that  there  were  no  debts,  is  a  proper  proceeding. 

The  opinion  states  the  facts. 

Cobb,  Freeman,  MUcheU^  and  HuU,  for  the  plaintiff  in  eixor. 

« 
JSillyer,  Feeples,  Undenoood,  and  Overby,  for  the  defendants 

in  error. 

By  Court,  Lumpkin,  J.  William  Turk,  sen.,  died  intestate  in 
the  year  1794,  leaving  a  small  estate,  and  his  widow,  Maigaret 
Turk,  and  four  children,  John,  Maiy,  James,  and  William  Turk, 
jun.,  his  next  of  kin  and  only  heirs  and  distributees.  The 
widow  remained  in  possession  of  the  property  until  her  son 
William  became  of  age,  when  he  took  the  control  and  manage* 
meut  thereof,  and  sold  a  portion  of  the  negroes.     As  the  chil- 
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dren  grew  up  and  settled  off,  he  made  adyances  to  them  at 
Bundiy  times.  On  the  twenty-second  day  of  January,  1843,  the 
heirs  being  all  of  age,  they  agreed  to  submit  to  certain  persons, 
as  arbitrators,  the  settlement  of  said  estate,  who  met  and  made 
an  award,  which  was  acquiesced  in  and  executed  by  all  the  par- 
ties in  interest.  That  William  Turk,  jun.,  in  pursuance  thereof, 
paid  out  money  and  delivered  over  property  to  the  seTera)  dis> 
tributees,  which  they  received  in  full  satisfaction  of  their  claims 
upon  the  estate  of  the  deceased,  and  suitable  acquittances  were 
executed,  and  all  the  papers  burned  which  had  previously  passed 
between  the  parties.  In  1844,  the  year  of  the  said  submission. 
Theodore  Turk,  a  grandson  of  the  intestate,  applied  for  and 
obtained  from  the  proper  court,  letters  of  administration  upon 
the  estate  of  his  deceased  ancestor,  and  forthwith  filed  his  bill 
on  the  chanceiy  side  of  the  superior  court  of  Franklin  county 
for  the  recovery  of  the  whole  of  the  assets  which  had  come  to 
the  hands  of  his  uncle,  taking  no  notice  whatever  of  the  refer- 
ence which  had  taken  place,  and  the  settlement  under  it.  The 
defendant,  William  Turk,  filed  a  cross-bill  against  Theodore 
Turk,  the  administrator,  and  the  heirs  of  his  father,  setting 
forth  the  foregoing  facts,  and  alleging  that  there  were  no  ouir 
standing  debts  against  the  estate  of  William  Turk,  sen.,  de- 
ceased, and  that  the  distributees  were  utterly  insolvent,  and 
would  be  wholly  unable  to  respond  to  him  for  the  property  and 
money  which  they  had  got  under  the  arbitration,  provided  he 
should  be  again  compelled  to  account  for  it  to  the  administra- 
tor. The  cross-bill  prayed  a  perpetual  injunction,  therefore, 
against  Theodore  Turk;  and  also,  that  he  might  be  prohibited 
from  commencing  suits  against  persons  who  had  purchased 
property  of  the  estate  from  the  complainant.  To  the  cross-bill 
a  demurrer  was  interposed,  upon  two  grounds:  1.  Because  it 
contained  no  equity;  and,  2.  Because  the  several  matters  and 
things  therein  charged  might  be  set  up  by  way  of  defense  to 
the  original  bill.  And  for  this  latter  reason,  the  demurrer  was 
sustained  and  the  cross-bill  dismissed.  To  this  judgment  the 
complainant  excepts,  and  thus  the  cause  comes  up  before  us. 

A  cross-bill  is  brought  by  the  defendant  in  a  suit  against 
the  plaintiff  in  the  same  suit,  or  against  him  and  others.  It  is 
usually  brought  either  to  obtain  a  necessary  discovery  of  facts 
in  aid  of  the  defense  to  the  original  bill,  or  to  obtain  full  relief 
to  all  parties  touching  the  matters  of  the  original  bill.  This 
bill  is  of  the  latter  character.  William  Turk  has  settled  with 
the  heirs  of  his  deceased  father;  no  complaint  is  made  against 


436  Turk  v.  Turk  [Georgia, 

that  fiettlement;  there  is  no  attempt  to  impeach  it;  there  axe 
no  outstanding  debts  against  the  intestate,  who  died  just  a 
half  century  before  this  administration  was  granted.  And  yet 
it  is  sought,  in  this  indirect  mode,  to  disregard  this  settlement, 
and  for  the  complainant  in  the  original  bill,  being  one  of  the 
heirs,  to  recover  the  whole  of  the  assets  for  the  purposes  of  dis- 
tribution. Counsel  concede  that  this  would  not  be  right;  and 
the  court  below  virtuallj  admits  it,  bj  holding  that  the  defense 
would  be  good  by  way  of  answer  to  the  original  bill.  We  are 
of  the  opinion  that  the  defendant  is  entitled  to  the  specific  re- 
lief which  he  prays,  and  that  it  is  beyond  what  the  scope  of  the 
plaintiff's  suit  will  afford  him.  We  do  not  see  how,  by  the  rules 
of  pleading  in  equity,  the  defendant  could  avail  himself  of  the 
arbitration  and  award  in  bar  of  the  plaintiff's  right  of  recoveiy, 
in  any  other  way  than  by  cross-bill.  The  case  already  instituted 
is  insufficient  to  bring  before  the  court  all  the  matters  which 
have  transpired  between  the  real  parties  in  interest,  and  which 
are  bo  necessary  to  enable  it  to  decide  fully  and  satisfactorily 
upon  the  rights  of  all. 

Instead  of  filing  this  cross-bill,  suppose  the  defendant  had 
relied  upon  this  estoppel  by  way  of  answer  to  the  original  bill; 
what  would  have  been  the  reply  of  the  administrator  to  this 
defense  ?    Would  he  not  have  sheltered  himself  effectually  im- 
der  the  maxim,  rea  inter  alios  acta,  aUere  nocere  non  debet  f  that 
a  transaction  between  two  parties  ought  not  to  operate  to  the 
disadvantage  of  a  third.     Or,  to  state  the  case  as  it  is,  it  is 
yielded  that  the  award  made  is  a  good  equitable  bar  to  the  suit 
of  the  administrator;  shall  the  heirs,  however,  be  concluded  or 
even  affected  by  it,  without  being  heard?    Would  not  this  be 
manifestly  unjust?   And  yet,  there  is  no  way  by  which  they  can 
be  heard  except  the  one  adopted,  namely,  of  making  them  par- 
ties to  this  proceeding  by  cross-bill,  and  putting  the  award  di- 
rectly in  issue.     If  the  finding  is  for  them,  then  the  administra- 
tor will  be  entitled  to  recover  in  the  original  suit;  if  against 
them,  and  there  are  no  debts,  he  ought  to  be  perpetually  en- 
joined.   In  Spann  and  Wife  v.  Jennings^  1  Hill's  Ch.  324,  Spann, 
the  husband,  being  entitled  to  the  property  of  his  deceased 
wife,  the  question  was,  whether  he  should  be  compelled  to  take 
out  administration  in  her  name,  in  order  to  perfect  his  title,  and 
the  court  say:  "  To  what  purpose  should  he  have  administered? 
There  were  no  debts  to  pay,  and  no  distribution  to  be  made. 
Was  it  simply  that  he  might  take  possession  in  his  own  right? 
That  would  have  been  merely  going  through  a  nugatory  cere* 
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monj.  Or,  if  any  other  person  had  administered,  could  the 
property  have  been  recovered  from  him?  No;  by  going  into 
equity,  and  showing  that  there  were  no  debts,  and  that  his  wife 
was  exclusively  entitled,  a  recovery  at  law  would  have  been  re- 
strained.'' In  the  case  before  us,  the  heirs  at  law,  as  such,  could 
not  sue  for  personal  property;  they  could  only  acquire  it 
through  an  administration.  And  it  is  this  that  creates  the  diffi* 
culty.  Had  the  heirs  themselves  filed  their  bill,  then  it  is  clear^ 
that  this  matter  might  have  been  relied  on  by  way  of  defense. 
It  is  endeavored,  however,  to  forestall  them  by  acts  and  evidence 
on  their  part  which  they  are  not  admitted  to  gainsay. 

But  it  is  said  that  the  administrator  represents  the  heirs.  In 
one  sense,  this  may  be  true.  He  takes  the  goods  of  the  intes- 
tate,  to  the  intent  that  they  should  be  preserved  and  disposed 
of,  for  the  burial  of  the  deceased,  the  payment  of  his  debts,  and 
for  distribution  to  his  wife  and  children,  if  he  have  any,  and  if 
not,  his  next  of  kin.  He  is  constituted  by  the  ordinary,  a  trus- 
tee for  these  purposes;  and  beyond  this,  he  is  not  the  legal 
representative  of  the  heirs.  And  when  it  is  sought  to  bind  him, 
by  their  transactions,  or  them,  through  him  as  administrator, 
they  are  entitled  to  their  day  in  court,  to  employ  counsel,  to 
make  defense,  to  examine  witnesses,  and  to  appeal  from  a  judg- 
ment or  decree  which  they  might  think  erroneous.  This  cross- 
bill is  neither  more  nor  less,  than  a  defense  to  the  original  bill. 
All  the  rights  of  all  the  parties  are  now  fully  and  properly  be- 
fore the  court  for  its  decision,  and  there  may  be,  and  will  be,  a 
complete  determination  of  all  the  matters  in  litigation. 

Let  the  judgment  of  the  court  below  be  reversed. 


WHBN   and  How  THB  GRANTING  OF  LbTTBES  OP  ADMINISTRATOR  MAY  Bl 

Prbvxntxd. — ^To  give  the  probate  court  jurisdiction  to  grant  letters  of  ad- 
mimstration  it  must  appear  either  that  the  last  domicile  or  residence  of  th« 
decedent  was  within  the  local  jurisdiction  of  the  court;  or  that,  in  case  of 
non-residence,  there  are  assets  of  the  estate  there.  It  must  further  appear 
that  there  was  fao  will  left  by  the  decedent.  Intestacy  is  a  prerequUite  to 
the  grant  of  general  and  original  administration  upon  the  estate  of  a  deceased 
person.  The  allegation  should  appear  in  the  petition,  and  the  court  should 
have  reason  to  believe  the  statement  true:  Bulkley  v.  Redmond^  2  Bradf.  Sur. 

281. 

This  has  caused  the  local  statutes  to  interpose  some  delay  in  granting  letter* 
of  administration  in  order  that  if  any  wiU  be  in  existence  it  may  be  presented 
for  probate,  that  the  last  wishes  of  the  decedent  may  be  fulfilled,  and  useleai 
contentions  as  to  the  granting  of  letters  be  avoided  Should  a  contest  anfl« 
concerning  the  probate  of  a  will,  no  letters  of  administration  will  be  granted 
during  the  contest,  and,  of  course,  the  mere  suggestion  of  the  contest  would 
prevent  the  granting  of  them:  Slade  v.  WashXmm,  3  Ired.  657;  Rv^  v-  ^^^ 
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27  N.  J.  Bq.  552;  LcmderB  ▼.  Stonti  46  Ind.  404.  Nor  will  letters  of  genenJ 
or  original  administration  be  granted,  while  other  letters  granted  and  oon- 
firmed  remain  in  full  force  and  effect,  within  the  same  general  jurisdiction: 
Blade  v.  Wcuhbumf  and  Landers  v.  Stones  gupra. 

GaANTiNO  OF  Lettebs  Preyenteb  bt  Showing  Wakt  of  Asavrs. — lu 
Maine,  the  statute  provides,  that  letters  of  administration  shall  not  be 
granted,  unless  the  estate  of  the  decedent  amounts  to  at  least  twenty  dollars, 
or  there  are  unpaid  debts  in  an  equal  amount,  and  in  the  latter  case,  that  he 
has  left  that  amount  in  value  in  real  estate:  H.  8.  1840,  c.  105,  sec.  39;  Bean 
V.  BumptiSf  22  Me.  549;  Orosa  v.  Hovoard,  52  Id.  192.  In  the  same  manner 
the  statute  of  Massachusetts  restrains  the  court  from  granting  letters  of  ad- 
ministration de  bonis  non  where  the  estate  or  debts  against  it  amount  to  less 
than  twenty  dollars:  R.  S.  1882,  c.  130,  sec.  9;  Pinnerj  ▼.  McOregwy^  102 
Mass.  186;  Ckapin  v.  Hastings,  2  Pick.  361.  In  Indiana  the  statute  provides, 
that  administration  shall  not  be  granted  unless  the  estate  is  worth  over  three 
hundred  dollars:  2  R.  S.,  p.  279;  Pace  v.  OpenJieim,  12  Ind.  533.  But  apart 
from  any  statutory  enactment  fixing  the  minimum  amount  capable  of  being 
administered  upon,  there  seems  to  be  no  limit.  The  existence  of  assets  within 
the  local  jurisdictioD  of  the  court,  though  the  value  is  merely  nominal,  will 
enable  it  to  grant  letters  of  administration:  SuUiva7i  v.  Foadick,  10  Hun,  173. 
But  there  must  be  some  assets,  some  property  of  the  decedent,  some  estate, 
else  there  would  be  presented  the  contradiction  of  appointing  an  administra- 
tor for  an  estate  that  was  not  in  existence:  PatUlo  v.  Barksdalff  22  Ga.  356. 
If,  however,  it  appears  that  the  succession  would  not  have  defrayed  the  ex- 
penses of  administration,  the  heir  or  successor  of  decedent  holding  his  efifects 
can  not  be  compelled  to  take  out  letters  of  administration*  nor  pay  the  debts 
of  decedent,  even  upon  the  petition  of  one  of  his  creditors:  Soubiran  v.  Rwol- 
let,  4  La.  Ann.  328. 

Lettebs  will  not  be  Granted  when  thebe  Appeabs  no  Necessitt 
FOB  Them,  and  an  application  for  them  may  be  successfully  opposed  upon 
Buch  a  showing.  In  AUman  et  al,  v.  Bergeron  eial,,  16  La.  Ann.  191,  defend- 
ants asked  for  letters  of  administration  upon  the  estate  of  Mrs.  Joseph  Hi- 
dalgo, deceased.  Both  parties  were  heirs.  The  plaintiff  opposed  the  grant- 
ing of  the  letters  on  the  ground  that  a  partition  of  the  property  had  already 
been  decreed,  and  the  property  sold;  that  there  were  no  debts  or  charges; 
that  administration  would  entail  useless  and  unnecessary  expense,  and  that 
plaintifis  had  a  better  right  to  letters  of  administration  than  defendants. 
The  lower  court  sustained  the  opposition,  and  upon  appeal,  the  judgment 
was  sustained,  upon  the  ground  that  there  was  no  necessity  for  letters  being 
granted.  And  where  letters  had  once  been  applied  for  and  granted,  but  for 
some  reason  not  issued,  upon  an  application  for  letters  ten  years  after  the 
first  application,  the  court  held  that  letters  should  be  refused,  in  the  absence 
of  special  reason  calling  for  administration  at  the  time,  and  that  it  would  be 
presumed,  without  clear  proof  to  the  contrary,  that  no  debts  existed  against 
the  estate  at  the  time  letters  were  last  asked  for:  DuncoM  et  al,  v.  Veal,  49 
Tex.  603. 

Where  all  the  parties  interested  in  an  estate  have  settled  their  interests  in 
it,  the  settlement  is  binding  on  the  parties  to  it.  The  settlement  renders 
administration  unnecessary,  and  none  of  the  parties  in  interest  can  dofeat  it 
by  procuring  administration.  If  there  be  no  debts  the  granting  of  letters  to 
any  one  may  be  effectually  prevented:  Jlibbard  v.  Kent^  15  N.  H.  516;  Clark 
v.  Clay,  31  Id.  393;  Giles  v.  Churchill,  5  Id.  337;  George  v.  Johnson,  45  Id. 
456;  Taylor  v.  PhiUips,  30  Vt.  238;  BabbiU  v.  Boteen,  32  Id.  437;  KUcreem 
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V.  Shelby,  23  Miss.  161;  Beid  v.  Butt,  25  6a.  28;  Walworth  v.  Abel,  62  P^ 
St  370;  Finch  v.  Fmch,  14  6a.  362,  367;  Brashear  v.  Conner,  29  La.  Ann. 
847;  Spann  and  Wife  v.  Jennings,  1  Hiirs  Oh.  324,  cited  in  the  principal  case. 
Even  without  proving  the  will  the  parties  interested  can  divide  the  estate: 
Carter  v.  Oioena,  41  Ala.  217;  and  administration  may  be  dispensed  with 
and  distribution  decreed  where  the  only  office  of  administration  would  be 
distribntion:  Fretwell  v.  McLemore,  52  Ala.  124;  Marshall  v.  Croto*s  Adm'r, 
29  Id.  278;  Vanzanl  et  al,  v.  Morris,  25  Id.  285.  But  while  a  divisioD  made 
by  all  the  legatees  binds  all,  yet  in  order  that  it  may  do  so,  they  must  be  of 
age:  Amis  v.  Cameron,  55  6a.  449;  Blake  v.  Kearney  et  al.,  30  La.  Ann.  388. 
If,  however,  some  be  minors  and  they  ratify  on  coming  of  age,  then  all  are 
bound,  and  the  title  of  each  to  the  severalty  allotted  to  him  becomes  perfect: 
Hatcher  v.  Cade,  55  6a.  359. 

Administration  on  the  Estate  of  a  Minob,  it  is  sometimes  urged,  may 
be  prevented,  for  the  reason  that  the  intestate  must  have  been  incapable  of 
creating  debts,  and  that,  therefore,  there  would  be  nothing  to  do  but  dis- 
tribute the  estate.  But  this  is  not  strictly  true.  A  minor  may  be  liable  for 
necessaries,  or  may  be  liable  for  a  tort  committed  by  him.  In  either  event, 
letters  would  be  granted  upon  application  of  creditors  upon  such  a  showing; 
but  generally,  a  showing  of  the  intestate's  minority  will  prevent  the  grant- 
ing of  letters  of  administration  upon  his  estate:  George  A  Ratcl\ffe  v.  Daw- 
son^s  Chiardian,  18  Mo.  407;  Cobb  v.  Brown  et  al,,  Speers'  Gh.  564. 

6bsat  Lapse  of  Time  Since  the  Death  of  the  Intestate  is  some- 
times considered  a  sufficient  reason  for  refusing  letters  of  administration. 
At  common  law,  no  time  is  prescribed  within  which  letters  may  be  granted. 
Some  of  the  states  have  statutes  limiting  the  time.  The  code  of  Tennessee 
provides  that  after  a  lapse  of  twenty  years,  administrations  shall  not  be 
granted,  except  to  distributees  who  were  minors  or  femes  covert  at  the  death 
of  the  decedent;  as  to  them,  thirty  years  are  allowed.  In  all  other  cases, 
letters  of  administration  granted  twenty  years  after  such  period  are  utterly 
void,  and  of  no  effect:  Code  of  Tennessee,  sec.  2220;  Tovmsend  v.  Townsend, 
4  Coldw.  (Tenn.)  70.  In  Texas,  under  the  probate  act  of  1870,  sec.  102,  no 
administration  can  be  granted  after  four  years  have  elapsed  from  the  death 
of  the  intestate.  After  that  time  it  is  presumed  that  there  are  no  debts,  and 
that  the  property,  if  any,  has  gone  into  the  possession  of  the  person  entitled 
to  it:  Probate  Act,  1870,  sec.  45.  And  it  seems  this  presumption  is  a  con- 
clusive one;  at  least  the  property  is,  after  four  years,  beyond  the  reach  of  the 
creditors  of  the  intestate:  Loyd  v.  Mason,  38  Tex.  212.  In  Pennsylvania, 
the  act  of  March  15,  1832,  prohibits  registers  from  granting  original  letters 
of  administration  on  the  estates  of  persons  who  have  been  dead  twenty-one 
years,  unless  ordered  by  a  register's  court:  Foster  v.  The  Commonwealth,  35 
Pa.  St.  148.  But  independent  of  any  statute,  the  showing  that  great  time 
had  elapsed  since  the  death  of  the  intestate,  will  always  raise  a  suspicion 
against  the  applicant  for  administration,  and  the  court  will  be  justified  in 
calling  for  an  explanation;  and  in  the  absence  of  such  explanation,  -letters 
will  be  properly  withheld:  In  the  Goods  of  Elizabeth  Darling,  3  Hagg.  Ecc. 
561.  It  was  the  practice  of  the  prerogative  court  to  require  the  time  of  the 
death  to  form  part  of  the  oath  and  be  noted  in  the  margin  of  the  petition,  in 
order  that  the  registrar  might  determine  whether  there  had  been  any  suspi- 
cious delay  in  the  application  for  letters,  and  also  that  debtors,  by  having 
their  attention  directly  called  to  the  date,  might  more  easily  ascertain  the 
right  person  to  make  payment  to:  In  the  Goods  qfDarUng^  supra;  1  Wma. 
Ex.,  6th  Am.  ed.,  451,  note  (b). 
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After  forty-two  years,  administration  will  be  presumed  for  the  purpose  of 
protecting  the  ancient  title  to  the  real  estate  and  the  possession  of  the  per- 
sonal property,  even  to  defeat  a  creditor,  and  the  court  says:  "The  peace  of 
society  demands  that  courts  of  equity  should  interpose  where  there  has  been 
such  gross  laches  in  prosecuting  rights,  or  long  acquiescence  in  the  assertion 
of  adverse  rights."  The  rights  of  innocent  purchasers  were  involved,  and 
the  petitioners  were  perpetually  enjoined  from  procuring  letters  of  adminis- 
tration npou  the  estate:  Woolfolh  v.  Beatty,  18  Ga.  520.  And  after  twenty 
or  thirty  years,  an  administration  will  be  presumed  to  protect  a  voluntaiy 
distribution,  made  by  the  distributees  of  an  estate  who  are  at  the  time  all  mci 
juris:  Desverges  v.  DesTxryea,  31  Id.  753,  citing  the  principal  case.  And  let- 
ters de  bonis  non  were  refused  in  Texas  after  a  lapse  of  sixteen  years,  there 
being  no  debte  save  one  to  the  contestant:  San  Roman  v.  Watson^  64  Tex. 
254.  Two  hundred  and  fourteen  years  had  elapsed  since  the  death  of  the 
testator,  in  Van  Oiessen  v.  Bridgford,  83  N.  Y.  348,  and  18  Hun,  80,  when 
letters  were  asked  for.  The  application  was  denied  on  the  ground  that  after 
such  a  lapse  of  time  administration  would  be  presumed  to  have  been  had 
upon  the  estate,  or  that  the  rights  and  interests  of  all  the  parties  interested 
had  been  satisfactorily  adjusted  between  them.  But  if  no  administration  be 
had,  no  title  vests  in  the  parties  taking  the  estate,  even  though  they  are  the 
next  of  kin;  and  if  an  administrator  be  appointed  even  ten  years  after,  the 
estate  vests  in  him,  and  he  may  recover  possession  of  it:  WkU  v.  Bay,  4  Ired. 
L.  14. 

The  principal  cask  is  cited  in  Adams  v.  Barrett^  5  6a.  404i  421,  to  the 
point  that  equity  will,  upon  principles  quia  timet,  cancel  bondb,  notes,  and 
other  securities;  in  Josey  v.  Rogers,  13  Id.  478,  482,  to  the  point  that  where 
one  of  the  heirs  acted  in  the  premises  by  virtue  of  an  agreement  between  the 
heirs  and  distributees,  and  distributed  the  estate  among  them,  a  cross-bill  is 
the  proper  method  of  defense  to  save  him  from  being  held  a  tortfeasor  in  the 
matter;  in  Finch  v.  Finch,  14  Id.  362,  367;  Hatcher  v.  Cade,  55  Id.  359,  360; 
Ames  V.  Cameron,  Id.  449,  452;  Oouldsmith  v.  Coleman,  57  Id.  425,  426,  to 
the  point  that  an  agreement  among  the  heirs  to  distribute  the  estate  without 
administration  would  be  enforced. 


Thubmond  et  Aii.  V.  Reese. 

[3  QxoBOXA,  i49  ] 

Equitable  Estate  is  Subject  to  PATUENf  ot  Obeditob's  Demands  only 
after  the  legal  remedies  have  been  pursued  to  every  available  extenA 
without  success. 

Pbofebty  Fraud  clentlt  Conveyed  mat  be  Subjsotkd  to  Demands  ov 
Cbeditor  in  a  court  of  equity. 

The  facts  are  stated  in  the  opinion. 

J^.  H,  Cone,  for  the  plaintiff  in  error. 

R.  V.  Hardeman^  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  The  facts  in  this  case,  so  far  as  thej 
are  material  to  its  proper  determination,  are  briefly  these:  Sey- 
eral  persons  were  indebted  to  Cuthbert  Eeese,  the  defendant  in 
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error,  on  sundiy  small  notes,  on  which  suits  were  brought  in 
the  justice's  court.  Pending  the  cases,  the  defendants  executed 
mortgages  on  the  whole  of  their  property  to  John  Thurmond. 
TUhe  fi,/a8.  issuing  from  the  magistrate's  court  in  favor  of  Heese, 
were  levied  on  the  whole  of  the  property,  real  and  personal,  be- 
longing to  the  defendants,  except  five  negroes,  which  were  run 
off.  The  proceeds  of  the  sale,  amounting  to  some  sixteen  hun- 
dred dollars,  were  applied  to  older  executions.  CuthbertBeese 
then  filed  his  bill,  alleging  the  foregoing  facts  and  charging  that 
the  mortgages  were  without  consideration  and  fraudulent,  and 
made  for  the  express  purpose  of  defeating  his  debt.  The  bill 
stated  that  these  mortgages  were  recorded,  but  no  precise  sum 
being  set  forth  in  them,  purporting  to  be  to  secure  the  payment 
of  two  thousand  dollars,  "more  or  less,"  purchasers  were  do* 
teired  from  bidding,  not  being  able  to  ascertain  the  extent  of 
the  lien.  Notice  was  given  of  the  mortgages  on  the  day  of  sale. 
Besides  this,  Thurmond  had  obtained  the  control  of  two  old  ex- 
ecutions against  the  defendants,  and  by  the  use  of  these  and  his 
mortgages,  and  by  various  covinous  practices  at  the  sale,  he  suc- 
ceeded in  buying  in  the  property  for  sixteen  hundred  dollars, 
which  was  well  worth  eight  thousand  or  ten  thousand  dollars; 
and  by  seizing  this  fund  with  his  old^.  fas,,  he  had  entirely  de- 
feated the  complainant  in  the  collection  of  his  just  claims.  The 
bill  prays,  that  an  account  may  be  taken  of  the  actual  in- 
debtedness of  the  mortgagors  to  Thurmond,  that  the  land  and 
negroes  bought  by  him  may  be  resold,  and  that  after  discharg- 
ing his  demands,  the  residue  be  appropriated  to  complainant's 
debt. 

The  answer  admits  that  the  property  was  sold  as  represented, 
but  denies  the  fraud,  or  that  the  sacrifice  in  the  sale  was  attrib- 
utable to  the  causes  assigned  in  the  bill.  A  resale  of  the  prop- 
erly has  been  decreed  by  two  successive  special  juries.  During 
the  progress  of  the  appeal  trial,  Heese  tendered  in  evidence  his 
justice's  court  executions.  This  testimony  was  objected  to,  on 
the  ground  that  there  was  no  entry  by  the  proper  officer,  to  wit, 
the  constable,  that  there  was  no  other  property  to  be  found. 
Judge  Meriwether  overruled  this  objection,  and  to  this  decision 
the  plaintiff  in  error  excepts.  And  it  becomes  our  duiy  to  revise 
this  opinion,  and  to  reverse  it  if  it  be  erroneous. 

We  distinctly  recognize  the  rule,  that  before  the  creditor 
can  come  into  a  court  of  equity  to  subject  the  equitable  estate 
of  his  debtor  to  the  payment  of  his  demand,  he  should  have 
pursued  his  legal  remedies  to  every  available  extent  without  be- 
ing able  to  obtain  satisfaction.     And  for  the  most  obvious  rea- 
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son;  why  ask  the  aid  of  chancery  to  enforce  legal  process,  while 
there  are  legal  assets*  liable  to  seizure  and  sale  ?  But  this  is  not 
the  case  made  by  this  bill;  it  is  filed  to  set  aside  fraudulent  con- 
veyances, made  for  the  express  purpose  of  defeating  the  collec- 
tion of  complainant's  debt,  and  to  annul  a  sale  in  which  the 
property  of  the  debtor  was  sacrificed  by  the  improper  use  of 
these  covinous  instruments.  The  bill  jnakes  a  clear  case  of  ac- 
tual fraud,  and  a  strong  case.  A  court  of  equity  has  therefore 
jurisdiction  in  remedying  the  fraud,  and  Cuthbert  Reese  comes 
before  it,  neither  appealing  to  its  favor  or  its  discretion,  but  de- 
manding relief  ex  debito  justUice.  The  case  of  the  FlarUers'  and 
Mechanics'  Bank  v.  Walker  et  aL,  7  Ala.  946,  is  precisely  parallel 
in  principle;  and  the  court  there  say,  that  it  is  a  misnomer  to 
consider  and  call  the  thing  in  controversy,  the  equitable  estate  of 
the  debtors,  for,  being  in  pari  delixito  with  those  who  claim  un- 
der them,  chancery  would  not  entertain  a  bill  in  their  favor,  but 
leave  them  to  adjust  as  they  could  the  rights  they  set  up,  with- 
out lending  its  aid. 

But  the  right  of  the  creditor  to  subject  property  of  his  debtor, 
fraudulenay  conyeyed,  is  founded  in  that  principle  of  the  common 
law  which  enjoins  integrity  as  a  virtue  paramount  to  generosiiy, 
and  denounces  fraud  as  incompatible  with  honesty  and  fair  deal- 
ing. No  doubt  the  creditor  here,  as  in  the  case  cited,  could  re- 
levy  his  execution,  and  attack  those  conveyances  at  law;  but  the 
court  in  our  sister  state  assign  a  very  satisfactory  reason  why 
equity  should  retain  its  concurrent  jurisdiction  over  this  subject. 
"The  right,"  says  Chief  Justice  Collier,  **  to  disembarrass  the 
title  before  the  property  is  sold  to  satisfy  the  judgment,  is  valu- 
able to  the  creditor;  if  he  were  compelled  to  sell  it  under  execu- 
tion incumbered  with  a  conveyance  or  lien  supposed  to  be 
fraudulent,  comparatively  few  would  be  inclined  to  purchase, 
and  they  at  a  depreciated  price.  This  consideration,  apart  from 
all  others,  is  a  potent  argument  in  favor  of  the  jurisdiction  of 
equity."  The  very  case  under  discussion  affords  a  striking  illufih 
tratiou  of  the  truth  of  this  doctrine. 

Let  the  judgment  be  affirmed. 

The  frincipal  case  is  cited  in  Colquitt  v.  Thomas,  8  Ga.  258,  to  the 
point  that  one  who  buys  of  a  fraudulent  grantee  bona  fide  and  without  notice 
will  be  protected,  and  is  distinguished  in  Worsham  et  cU.  v.  Brown,  4  Id.  284 

Equitable  Interest  is  not  Subject  to  be  Seized  and  Sold  under  a  fi, 
fa.,  but  after  the  return  of  a  writ  unsatisfied,  the  creditor  may,  in  equity,  fiU 
his  bill  and  have  an  equitable  interest  sold:  Harris  y.  Alcoch,  32  Am.  Dea 
158,  and  note  167,  where  other  cases  in  this  series  are  referred  to;  Executon 
c/ Lamar  v.  Simpson  et  al,,  42  Id.  336. 
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Ladd  V.  Gbibwold. 

[4  oiucAv,  as.] 

Iv  Bquitt,  Pabxnebship  Debts  will  Fibst  bb  Paid  oat  of  partnerahif 
aasets,  and  the  individual  debts  of  each  partner  oat  of  his  individoal 
assets;  but  the  equity  of  partnership  creditors  is  dependent  on  the  equi^ 
of  the  partners. 

If  a  Paeltneb  Selui  his  Intebest  in  the  Firm  to  his  copartner,  the  lat- 
ter takes  the  property  free  of  the  lien  of  the  former;  the  property  ceases 
to  be  partnership  assets  and  becomes  individual  property,  and  the  credit- 
ors of  the  partnership  are  no  longer  entitled  to  have  it  applied  to  the  pay- 
ment of  their  debts  in  preference  to  the  individual  debts  of  its  owner, 
nor  are  such  individual  debts,  there  being  no  solvent  partner  to  resort  to^ 
entitled  to  any  preference  over  the  partnership  debts. 

Fabtnebship  Obligations  ake  Treated  as  Joint  and  Several  in  equity. 
In  the  event  of  the  death  of  one  partner,  the  firm  creditors  may  proceed 
at  law  against  the  survivors,  and  in  equity  against  the  estate  of  the  de- 
cedent. 

Agbeed  case,  the  &ctB  of  which  sufficiently  appear  in  the 
opinion. 

D,  A,  Smithy  for  the  appellant. 

W,  Brown  and  E.  Yates,  for  the  appellees. 

By  Court,  Treat,  J.  Chester  and  Hansom  Swallow  were 
merchants  and  partners  in  business  under  the  style  of  C.  &  B. 
Swallow.  The  partnership  was  dissolved  by  mutual  consent, 
Chester  Swallow  taking  all  the  effects  of  the  firm,  and  agreeing 
to  discharge  all  of  its  liabilities.  Subsequently,  Chester  Swal- 
low borrowed  of  D.  Perrin  one  thousand  six  hundred  dollars, 
and  made  his  promissory  note  therefor,  with  Bansom  Swallow 
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and  Timothy  Ladd  as  sureties.  Chester  Swallow  died  insolvent 
in  July,  1843,  leaving  this  note  and  many  of  the  partnership 
debts  unpaid.  Ladd  paid  on  the  note  eight  hundred  and  sixty- 
five  dollars  in  July,  1844,  and  the  balance  of  nine  hundred  and 
thirty-four  dollars  in  March,  1845;  the  aggregate  of  which  sums 
was  allowed  by  the  probate  court  as  a  claim  against  the  estate  of 
Chester  Swallow,  and  on  which  allowance,  Ladd  received  a  div- 
iderd  of  eighteen  cents  to  the  dollar.  Bansom  Swallow  died 
insolvent  in  February,  1845,  and  Ladd  exhibited  a  claim  against 
his  estate  for  seven  hundred  and  forty-two  dollars,  for  contribu- 
tion as  co-surety  on  the  Perrin  note.  The  probate  court  allowed 
the  claim,  but  made  an  order  that  it  be  paid  pro  rata,  with  the 
debts  due  from  the  late  firm  of  C.  &  E.  Swallow.  From  this 
last  order,  Ladd  appealed  to  the  circuit  court,  and  that  court 
afiirming  the  decision  of  the  probate  justice,  he  has  removed  the 
case  into  this  court. 

It  is  conceded  that  at  law  the  individual  debts  of  Bansom 
Swallow,  and  the  partnership  debts  of  C.  &  R.  Swallow,  are 
placed  on  the  same  footing,  and  are  to  be  paid  pari  passu  out  of 
the  assets;  but  it  is  contended,  that  in  equity  the  rule  is  differ- 
ent, and  the  individual  creditors  are  entitled  to  a  priority  in 
payment.  The  general  rule  by  which  courts  of  equity  are  gov- 
erned in  the  administration  of  the  assets  of  deceased  and  insol- 
vent partners,  seems  to  be  well  established.  If  there  is  partner- 
ship property  and  the  separate  property  of  a  partner,  the 
partnership  debts  are  to  be  paid  out  of  the  proceeds  of  the  joint 
estate,  and  the  individual  debts  are  to  be  paid  out  of  the  pro- 
ceeds of  the  separate  estate.  The  joint  and  individual  debts  axe 
to  be  kept  distinct,  and  the  assets  derived  from  the  two  estates 
are  to  be  marshaled  accordingly.  The  joint  creditors  have  no 
claim  on  the  fund  arising  from  the  separate  estate  until  the  in- 
dividual debts  are  satisfied;  and  on  the  other  hand,  the  separate 
creditors  can  only  seek  payment  out  of  the  surplus  of  the  part- 
nership efiects  after  the  satisfaction  of  the  joint  liabilities. 
Such  is  unquestionably  the  rule  in  equity,  where  there  is  a  joint 
and  a  separate  estate  to  be  distributed  among  joint  and  individual 
creditors:  1  Story's  Eq.,  sec.  675;  3  Kent's  Com.  64;  Story  on 
Partn.,  sec.  363;  Wilder  v.  Keeler,  3  Paige,  167  [23  Am.  Deo. 
781];  McCulloh  v.  DashieU,  1  Har.  &  G.  96  [18  Am.  Dec.  271]. 
It  may,  however,  be  necessary  to  look  into  the  foundation  and 
extent  of  this  equitable  rule,  and  see  if  it  is  applicable  to  the 
present  case.  In  the  case  of  a  partnership,  there  is  a  community 
of  interest  and  responsibility.     Each  partner  has  a  concurrent 
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title  to  the  whole  of  the  partnership  property,  and  he  is  in- 
dividually liable  for  all  of  the  partnership  obligations.  He  has 
the  specific  right  to  have  the  joint  property  faithfully  applied  to 
the  payment  of  the  joint  debts;  and  after  the  debts  are  satisfied, 
be  is  entitled  to  a  share  of  the  surplus.  These  rights  and  lia- 
bilities continue  in  most  cases  after  a  dissolution  of  the  partner- 
ship. In  the  case  of  a  dissolution  by  the  death  of  one  of  the 
partners,  the  surviving  partner  succeeds  to  the  management  and 
control  of  the  afEiEurs  of  the  partnership;  but  the  personal  repre- 
sentatives of  the  deceased  partner  are  still  responsible  for  the 
debts,  and  entitled  to  participate  in  the  surplus;  and  they  may 
compel  the  survivor  to  make  such  a  disposition  of  the  partner- 
ship effects  as  will  relieve  them  from  responsibility,  and  enable 
them  to  receive  their  portion  of  the  surplus.  While  the  part- 
nership is  progressing,  the  joint  creditors  have  strictly  no  equity 
against  the  partnership  efiects.  They  have  only  a  cause  of  ac- 
tion against  lii^  partners,  on  which  they  may  obtain  judgment, 
and  then  satisfy  the  judgment  out  of  the  joint  property,  or  out 
of  the  private  property  of  the  partners.  The  right  in  equity  of 
the  joint  creditors  to  seek  payment  out  of  the  partnership  effects 
to  tiie  exclusion  of  the  separate  creditors  of  deceased  or  in- 
solvent partners,  results  solely  from  the  right  of  the  partners, 
or  their  representatives,  to  have  the  joint  estate  thus  applied. 
The  rule  is  for  the  benefit  and  protection  of  the  partners  them- 
selves. The  equiiy  of  the  creditor  is  of  a  dependent  and  sub- 
ordinate character,  and  is  to  be  worked  out  and  enforced  through 
the  medium  of  the  equities  of  the  partner:  1  Story's  Eq.,  sec. 
676;  Story  on  Part.,  sees.  360,  361.  The  partners  may  part 
with  their  right  to  have  the  joint  property  applied  to  the  pay- 
ment of  the  joint  demands;  and  when  they  do  so,  the  equiiy 
of  the  creditor  is  at  an  end.  This  is  done,  where  one  partnev 
sells  out  his  entire  interest  in  the  concern  to  his  copartner.  In 
such  case,  the  purchasing  partner  takes  the  property  fully  dis- 
charged from  the  lien  of  his  copartner;  and  the  equity  of  the 
creditors  being  subordinate  to  the  lien  of  the  partners,  the  prof)- 
erty  is  wholly  freed  from  the  claims  of  the  joint  creditors. 
What  before  was  joint  property,  now  becomes  the  separate  prof)- 
erty  of  one  of  the  partners.  There  is  no  longer  any  joint  fund 
for  the  payment  of  the  debts,  to  which  the  joint  creditors  may 
resort  through  the  equities  of  the  partners.  On  the  other  hand, 
the  right  in  equity  of  the  separate  creditors  to  seek  payment  out 
of  the  private  estate  of  the  partners,  in  exclusion  of  the  joint 
creditors,  has  its  foundation  on  the  ground,  that  it  would  be 
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giving  the  latter  an  undue  advantage  to  permit  them  to  absorb 
the  joint  estate,  and  then  divide  the  private  estate  with  the  sep- 
arate creditors.  It  is  a  doctrine  of  equiiy,  that  a  creditor  who 
has  two  funds  to  which  he  may  resort  for  payment,  shall  be  re- 
quired to  exhaust  the  one  in  which  he  has  an  exclusive  interest 
before  he  goes  upon  the  fund  to  which  another  creditor  can  only 
resort. 

In  the  present  case,  there  are  no  partnership  effects.  The 
assets  consist  wholly  of  the  private  estate  of  Ransom  Swallow. 
By  the  terms  of  the  dissolution,  the  whole  of  the  partnership 
effects  was  transferred  to  Chester  Swallow,  and  thereby  became 
his  separate  property,  fully  discharged  of  the  lien  of  Bansom 
Swallow.  The  latter  voluntarily  parted  with  his  lien,  and  relied 
altogether  on  the  obligation  of  his  copartner,  to  discharge  the 
liabilities  of  the  firm.  There  was  consequently  no  equiiy  of  the 
partners  remaining,  through  the  medium  of  which,  the  joint 
creditors  could  assert  any  specific  claim  against  the  property 
previously  belonging  to  the  partnership. 

The  question  now  arises,  does  the  equitable  rule  before  stated 
apply  to  cases  like  the  present,  where  there  is  no  joint  estate? 
On  this  subject,  Mr.  Justice  Story  says:  "  Where  there  is  no 
joint  estate,  the  case  may  seem  to  be  involved  in  more  nicety  and 
difficulty;  since,  under  such  circumstances,  the  creditors  would 
seem,  as  their  contract  is  several  as  well  as  joint,  to  be  entitled, 
upon  general  principles,  to  claim  pari  passu  with  the  separate 
creditors.  However  it  can  not  be  positively  affirmed,  that  such 
is  the  settled  doctrine  in  equity,  in  cases  of  deceased  partners. 
On  the  contrary,  there  seems  to  be  some  conflict  of  opinion  upon 
the  point.  In  bankruptcy,  where  there  is  no  joint  estate,  and  there 
is  no  solvent  partner,  joint  creditors  are  permitted  to  prove  against 
the  bankrupt's  estate  pari  passu  with  the  separate  creditors:" 
Story  on  Part.,  sec.  363.  The  rule  established  in  the  adminis- 
tration of  bankrupt  estates,  may,  with  equal  propriety,  be 
adopted  in  the  case  of  deceased  partners.  There  is  no  differ- 
ence in  point  of  principle  between  the  two  cases.  If  there  is  no 
joint  fund  to  which  the  joint  creditors  can  resort,  and  no  solv- 
ent partner  from  whom  payment  can  be  enforced,  they  should 
be  allowed  to  participate  equally  with  the  private  creditors,  in 
the  estate  of  the  deceased  partner.  The  partner  while  living, 
is  individually  liable  for  the  joint  demands,  and  upon  his  deaths 
that  liability  extends  to  his  personal  representatives,  and  may 
be  enforced  against  them.  It  is  now  the  settled  doctrine  in 
equity  that  all  partnership  contracts  are  to  be  considered  as 
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joint  and  several;  and  on  this  principle,  the  joint  creditors  may 
proceed  at  law  against  the  survivor,  and  in  equity  against  the 
estate  of  the  deceased  partner:  1  Story's  Eq.,  sec.  676;  Story 
on  Part.,  sec.  362.  The  joint  creditors  having  the  right  to 
charge  the  estate  of  the  deceased  partner,  as  upon  a  several 
contract,  and  having  no  joint  estate  to  which  he  may  resort, 
and  no  recourse  upon  a  solvent  partner,  it  would  seem  to  be 
highly  inequitable  to  restrict  him  to  the  siurplus  of  the  private 
estate  remaining  after  the  satisfaction  of  the  separate  creditors. 
The  circuit  court  decided  correctly.  No  opinion  is  expressed 
on  the  question  whether  the  probate  court  may  exercise  equi- 
table jurisdiction  in  ordering  the  distribution  of  assets.  The 
judgment  of  the  circuit  court  is  affirmed  with  costs. 
Judgment  affirmed. 

In  EQumr,  a  Pabtitbbship  Debt  is  Considbbed  Joint  and  SjsvxraLi 
and  upon  the  death  of  any  member  of  the  firm,  the  creditor  may  prooaed 
directly  against  the  estate  of  the  deceased  partner:  MeLam  ▼.  Carton*s  JSb^V, 
87  Am.  Dec.  778. 

PBI0RIT7  or  Pabtnsbship  Cbeditobs  as  to  Pabtnebship  Assets:  Sea 
note  to  Divine  v.  Mitchum^  41  Am.  Dec.  241,  where  cases  are  collected. 

The  PRINCIPAL  case  is  cited  to  the  point,  that  where  one  partner  sells  his 
entire  interest  in  the  firm  to  his  copartner,  the  purchasing  partner  may  appro- 
priate the  property  to  the  payment  of  his  individual  debts,  discharged  of  any 
claim  or  equity  of  the  partnership  creditors,  in  Hapgood  v.  Comtoell,  48  111. 
66;  to  the  poiut,  that  in  a  court  of  equity,  in  the  administration  of  the  assets 
of  deceased  and  insolvent  partners,  if  there  be  partnership  property,  and  also 
separate  property  of  a  partner,  the  partnership  debts  are  to  be  paid  out  of  the 
proceeds  of  the  joint  estate,  and  the  individual  debts  are  to  be  paid  out  of 
the  proceeds  of  the  separate  estate,  in  PaJUman  v.  Oraves,  26  Id.  407;  to  the 
point,  that  every  partnership  debt  being  joint  and  several,  it  necessarily  fol- 
lows, that  resort  may  be  had,  in  the  first  instance,  for  the  debt,  to  the  snr- 
viving  partners,  or  to  the  assets  of  the  deceased  partner,  in  Mason  v.  T\ffdny^ 
45  Id.  395. 


Bbuoe  v.  Schuyleb. 

[4  OlLMAK,  221.] 

Oontempobanbous  Construction  of  a  Constitution,  as  manifested  by  tha 
legislature,  in  which  were  many  framers  of  that  instrument,  and  sanc- 
tioned by  the  acts  and  acquiescence  of  subsequent  legislatures  and  by  all 
the  departments  of  tlie  state  government,  during  a  period  of  twenty 
years,  followed  by  the  solemn  adjudication  of  this  court,  will  not  after- 
wards be  departed  from. 

Long  established  CoysTRUcrioN  of  a  Statute  bt  thb  Offioebs  who  axai 
cute  it,  ought  to  have  the  force  of  a  judicial  determination. 

C«»ntemporaxeous  Construction  of  a  Statute  is  generally  the  best. 
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BxPKAL  OF  Statute. 'If  thbbb  bb  Two  Affibmatiye  Statutbs,  or  two 
affinnative  sections  in  the  same  statnte,  on  the  same  subject,  both  mosl 
stand,  if  possible,  and  neither  be  deemed  to  repeal  the  other.  This  role 
applied  to  certain  parts  of  the  reTonue  laws  of  1827  and  1833,  and  the 
auditor  held  to  have  power  to  make  couTeyances  under  sales  made  under 
the  former  statute. 

Statutes  ought  to  be  so  Conbtbubd  as  not  to  Impaib  pre-existing  rights 
of  the  public  or  of  indiWdnals. 

Repeal  bt  Ihpugatiok  is  not  Favored,  and  is  deemed  to  have  taken  plaos 
only  when  a  subsequent  statute  can  not  be  reconciled  with  a  prior  one. 

Laws  in  Pari  Materia  are  construed  together.  No  sentenoe,  danse,  or 
word  should  be  treated  as  insignificant  or  superfluous. 

Gbant  of  Power  Includes  the  Usual  Obdinabt  and  Neob88a&t  Means 
for  the  exercise  of  the  power. 

Power  Gitbn  an  Officer  to  sell  lands  for  delinquent  taxes  iiieludes»  bj 
implication,  the  power  to  make  a  conveyance  in  pursuance  of  the  salsw 

Law  should  not  be  Declared  Unconstitutional  unless  clearly  repog- 
nant  to  the  constitution.  In  case  of  such  repugnance,  courts  ought  nol 
to  hesitate  to  declare  the  law  invalid. 

Sale  fob  Taxes  Made  bt  a  Public  Officer  is  a  Contract,  the  obliga- 
tion of  which  the  legislature  can  not  impair,  by  repealing  that  portion  of 
the  statute  which  provides  that  the  officer  making  the  sale  shidl  execute 
a  conveyance  in  pursuance  thereof. 

The  Provision  of  the  National  Constitution  Forbidding  the  States 
from  impairing  the  obli^tion  of  contracts,  extends  to  legislative  grants 
and  to  contracts  made  by  individuals  with  a  state. 

Legislature  mat  Change  the  Nature  and  Extent  of  a  Bemsdt  by 
which  a  contract  may  be  enforced. 

Obligation  of  a  Contract  is  that  which  obliges  a  party  to  perform  his  oon- 
tract,  or  to  repair  the  injury  done  by  his  failure  to  perform  it. 

Statute  Extinguishing  Existing  Remedies,  and  Leaving  No  Redress 
for  the  violation  of  a  contract,  impairs  its  obligation  and  is  void. 

There  can  be  No  Vested  Right  in  a  Particular  Remedy,  but  theM  is 
a  vested  right  to  some  substantial  and  efficient  remedy,  and  this  right  is 
protected  as  essential  to  the  maintenance  of  the  obligation  of  the  contraolk 

Qbugation  of  a  Contract  Includes  Some  Known  Means  acknowledged 
by  the  municipal  law  for  its  enforcement. 

Statutes  are  not  Allowed  to  Operate  Rbtrospxctivelt,  unless  the  legis- 
lative will  to  that  effect  is  so  clearly  declared  as  to  admit  of  no  doubt. 

Statute  of  LiinTATioNs  Giving  Title  in  Cases  of  Adverse  Possession 
operate  prospectively  only.  Possession  maintained  prior  to  the  time  when 
the  statute  takes  effect,  can  not  be  estimated  in  detennining  whether  title 
has  been  acquired  by  adverse  possession. 

Ejectment  by  Schuyler  against  Bruce,  based  upon  a  tax  deed, 
founded  upon  a  sale  made  in  1833  for  taxes  of  the  year  preced- 
ing. The  defendant  relied  on  adverse  possession.  Judgment  for 
plaintiffs.     Defendant  appealed. 

A»  Williams,  for  the  appellant. 

N.  Buthnell  and  O.  H.  Brovming,  for  the  appeUees. 
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By  Court,  Wilson,  C.  J.  This  was  an  action  of  ejectment, 
and  upon  the  trial  of  the  case  in  the  court  below,  the  counsel 
made  an  agreement  by  which  two  questions  were  made  for  the 
decision  of  the  court,  the  adjudication  upon  which  was  to  settle 
the  case.  The  first  question  was  as  to  the  legality  and  suffi- 
ciency of  the  deed  offered  in  evidence,  and  relied  upon  by  the 
plaintiff  to  prove  title  in  him  to  the  land  sued  for.  This  was  an 
auditor's  deed  of  land  sold  by  him  for  taxes,  under  the  revenue 
laws  of  1827  and  1829.  The  sale  in  this  case  was  made  before, 
but  the  deed  was  not  executed  until  after  the  revenue  law  of 
1833  was  passed  and  took  effect.  The  second  question  for  the 
decision  of  the  court  was,  whether  the  possession  of  the  land  in 
controversy,  and  payment  of  taxes  as  required  by  law  by  the  de- 
fendant, for  seven  years  previous  to  the  commencement  of  this 
action,  constituted  a  bar  to  the  title  of  the  plaintiff.  The  de- 
fendant's possession  commenced  seven  years  before  this  action 
was  instituted,  but  the  limitation  law  had  not  been  in  operation 
seven  years  prior  to  that  period.  Upon  this  agreement  the 
court  decided  that  the  auditor's  deed  was  evidence  of  title  in  the 
plaintiff;  and  second,  that  his  title  was  not  barred  by  the  stat- 
ute of  limitations.  To  these  decisions  the  defendant,  by  his 
counsel,  excepted,  and  assigns  for  error,  first,  that  the  court 
erred  in  rendering  judgment  for  the  plaintiff;  and  second,  that 
the  court  erred  in  deciding  that  the  plaintiff's  right  of  recovery 
was  not  barred  by  the  statute  of  limitations. 

The  first  position  assumed  by  the  counsel  for  the  appellant  in 
the  argument  of  this  case  is,  that  the  revenue  law  of  1827,  un- 
der which  the  land  in  controversy  was  sold  and  conveyed  by  the 
auditor,  for  the  tax  due  thereon,  was  unconstitutional;  first,  be- 
cause it  infringes  the  twentieth  section  of  the  eighth  article,  the 
eighth  section  of  the  eighth  article,  and  the  first  section  of  the 
fourth  article  of  the  constitution;  and  second,  because  it  in- 
fringes the  ordinance. 

This  is,  undoubtedly,  a  grave  and  important  question,  and 
had  the  revenue  law  been  one  of  recent  date,  and  were  there  no 
adjudications  upon  its  constitutionality,  we  might  pause  in 
affirming  the  legality  of  all  its  provisions.  But  it  does  not  pre- 
sent itaelf  in  this  attitude.  The  length  of  time  this  law  has 
been  in  operation  (for  all  the  provisions  objected  to  are  nearly 
as  old  as  the  constitution  itself),  the  contemporaneous  construc- 
tion it  received,  and  the  acquiescence  therein,  and  also  the  ad- 
judications of  this  court  in  accordance  with  that  construction 
and  acquiescence,  and  in  confirmation  of  its  constitutionality. 
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must,  we  think,  be  regarded  as  haying  settled  the  constitation- 
alitj  of  the  law,  with  reference  to  both  the  constitution  and  the 
ordinance.  That  the  court  can  not  regard  the  question  raised 
by  the  counsel  in  relation  to  the  opposition  of  the  revenue  law 
to  the  constitution  or  the  ordinance,  as  prox>er  for  readjudication 
upon  its  merits,  will  be  manifest  upon  a  slight  notice  of  the 
character  of  the  contemporaneous  and  judicial  construction  which 
this  law  has  received.  All  the  provisions  of  the  revenue  law 
that  are  complained  of,  and  that  can  be  regarded  as  at  all  of  a 
questionable  character,  are  coeval  with  the  earliest  legislation, 
under  the  constitution,  and  their  enactment  was  participated  in 
by  a  number  of  the  f ramers  of  that  instrument.  They  continued 
in  uninterrupted  operation  until  the  question  of  its  constitution- 
ality was  brought  before  the  supreme  court  in  the  case  of  Rhine- 
hart  V.  Schuyler,  2  Gilm.  473,  in  1843,  and  by  it  sustained. 
Prior  to  this  time,  this  law  had  received  the  unequivocal  sanc- 
tion of  the  legislature,  by  revisions  and  modifications  of  its  de- 
tails on  numerous  occasions,  and  that  of  the  courts,  by  adjudi- 
cations upon  questions  growing  out  of  its  operation,  and  upon 
titles  acquired  under  it.  In  short,  it  has  been  either  directly 
sanctioned  or  acquiesced  in  by  all  the  departments  of  govern- 
ment, and  by  its  officers,  with  the  concurrence  of  the  entire 
com mu nit}',  without  a  doubt  or  question,  for  about  twenty  years. 
Such  a  contemporaneous  construction  of  a  statute,  or  constitu- 
tional law,  thus  approved  and  sanctioned,  has  always  been  re- 
garded by  the  courts  as  equivalent  to  a  positive  law. 

In  the  case  of  Boyden  v.  Brookline,  8  Vt.  286,  and  Schoff  v. 
Bloomfield,  Id.  478,  the  court  decided  that  a  long-established 
construction  of  a  statute  by  the  officers  to  whom  its  execution 
is  intrusted,  ought  to  have  the  force  of  a  judicial  determination. 
It  has  also  been  decided  that  a  contemporaneous  is  generally  the 
best  construction  of  a  law.  It  gives  the  sense  of  a  community 
of  the  terms  made  use  of  by  the  legislature :  Packard  v.  Richard- 
son, 17  Mass.  143;  Rogers  v.  Goodwin,  2  Id.  477.  And  after  the 
judges  of  the  supreme  court  of  the  United  States  had  held  cir- 
cuit courts  for  little  more  than  half  the  period  that  this  law  has 
been  acquiesced  in,  under  a  law  of  congress,  they  unanimously, 
I  believe,  determined  that  it  was  too  late  to  inquire  into  the  con- 
stitutionality of  the  law;  that  practice  and  acquiescence  under 
it  for  such  a  length  of  time  had  fixed  its  construction. 

The  present  is  a  stronger  case  of  contemporaneous  construc- 
tion ilmn  any  of  these,  and  one  fully  justifying  a  resort  to  the 
maxim  of  communis  error  facit  jus.     But  we  are  not  under  the 
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necesaitj  of  relying  upon  general  principles,  or  the  analogy  of 
adjudged  cases,  to  sustain  the  constitutionality  of  the  revenue 
law.  It  has  receiyed  a  judicial  affirmation  of  the  highest  char* 
acter  of  which  it  is  capable.  The  case  of  Ehinehart  v.  Schuyler 
was  brought  before  this  court  for  the  purpose  of  settling  this 
question.  It  was  argued  before  the  court  under  its  old  organ- 
ization, and  again  re-argued  before  it  as  at  present  organized,  by 
eminent  counsel,  and  with  great  ability,  and  after  mature  deliber* 
ation  the  court,  on  both  occasions,  affirmed  the  constitutionalitj 
of  the  law.  We  repeat,  therefore,  that  the  repeated  ratification 
of  the  constitutionality  of  the  law  by  the  several  departments 
of  the  government;  the  long  practice  under  it  by  its  officers, 
with  the  acquiescence  and  approval  of  the  entire  community, 
followed  up  as  it  has  been  by  a  solemn  adjudication  of  the 
supreme  court,  corresponding  with  the  sense  and  approbation 
of  the  government  and  people  thus  indicated,  must  be  regarded 
as  having  definitely  settled  this  question.  From  these  consid- 
erations, we  are  disposed  to  adhere  to  the  law  as  already  settled, 
even  though  we  might  regard  some  of  its  provisions  of  a  doubt- 
ful character,  if  recently  enacted.  But  among  the  most  valuable 
attributes  of  a  written  constitution,  are  certainty  and  uniformity; 
without  these,  it  can  afford  neither  confidence  nor  security.  It 
will  change  with  the  individual  opinions  of  the  judges,  as  they 
may  succeed  each  other  on  the  bench.  The  prior  decisions  will 
furnish  no  guide  for  the  future,  and  all  will  be  uncertainty  and 
doubt. 

Much  has  been  said  here  and  elsewhere  against  the  policy  of 
the  revenue  law,  particularly  as  to  the  manner  of  valuing,  class- 
ing, and  selling  land  liable  to  taxation.  It  may  not  be  im- 
proper, therefore,  to  remark,  that  if  any  apology  was  neces- 
sary for  the  manner  of  assessing  land,  as  prescribed  by  the 
law,  it  may  be  found  in  the  situation  of  the  country  at  the  time 
it  was  adopted.  A  large  portion  of  it  was  uninhabited,  except 
by  the  aborigines,  which  precluded  the  possibility  of  valuation 
by  actual  entry  upon  and  inspection  of  the  land  by  individuals. 
A  classification  and  a  corresponding  valuation  of  the  land, 
therefore,  was  the  only  mode  that  could  be  adopted  by  the 
legislature  to  raise  a  revenue  for  the  support  of  government. 
This  system  was  uniform  and  bore  alike  upon  residents  and 
non-residents,  and  the  same  may  be  said  with  respect  to  every 
part  of  it.  A  summary  method  of  proceeding  for  the  purpose 
of  collecting  its  revenue  is  a  practice  common  to  all  govern- 
ments, and  is  forced  upon  them  by  the  natural  principle  of 
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self-preservation;  for  without  revenue  no  government  can  con- 
tinue to  exist,  and  a  resort  to  prompt  and  stringent  means  is 
generally  found  necessary  to  insure  its  collection.  The  protec- 
tion of  the  person  and  property  of  the  citizen,  and  also  the 
property  of  the  non-resident,  imposes  upon  each  of  them  as 
high  an  obligation  to  contribute  their  pecuniary  assessment  for 
its  support,  as  it  does  upon  the  citizen  to  defend  it  with  his 
arms,  and  when  this  duty  is  not  voluntarily  performed,  it  ought 
to  be  enforced  by  the  law;  and  when  a  resort  to  a  sale  of  land  for 
the  purpose  of  collecting  the  tax  due  thereon,  is  forced  upon 
the  government,  it  would  seem  to  be  the  interest  of  the  owner 
of  the  land,  as  well  as  the  government,  to  inspire  confidence  in 
titles  thus  acquired,  to  make  it  sell  for  the  best  price.  It  is  the 
want  of  confidence  in  these  titles,  that  contributes  so  largely  to 
the  sacrifice  often  incurred  by  individuals,  as  to  have  occasioned 
the  remark  in  a  spirit  of  condemnation,  that  on  these  occasions 
acres  are  sold  for  cents.  This  is  doubtless  often  true,  and  will 
continue  to  be  so,  so  long  as  there  exists  a  want  of  confidence 
in  titles  to  land  sold  for  taxes.  While,  therefore,  the  court 
should  subject  the  acts  of  officers  under  this  law  to  a  severe 
scrutiny,  they  should  not,  because  of  the  supposed  hardship, 
seek  for  pretext  to  set  aside  sales  under  it.  It  is  doubtless  the 
duty  of  the  government  to  adopt  such  a  system  as  will  be  best 
calculated  to  give  notice  to  the  land  owner  when  the  tax  thereon 
is  due  and  must  be  paid,  and  after  a  sale  for  taxes  the  same 
policy  should  be  adopted  to  notify  him  that  the  land  has  been 
sold,  and  also  of  the  time  within  which  it  may  be  redeemed. 
And  if  this  law  is  fairly  complied  with,  neither  the  law  that  re- 
quires the  sales,  the  courts  that  adjudicate  upon  it  agreeably  to 
its  spirit,  and  in  accordance  with  the  rules  of  interpretation  ap- 
plicable to  the  subject,  should  be  held  responsible  for  the  con- 
sequences resulting  from  negligence  or  willful  omission  of  duty 
on  the  part  of  taxpayers. 

The  next  ground  assumed  by  the  counsel  for  the  defendant  is, 
that  the  deed  of  the  auditor  relied  upon  by  the  plaintiff,  to  prove 
title  in  him  to  the  land  in  controvery,  was  not  sufficient  for  that 
purpose,  upon  the  assumption,  that  the  law  authorizing  the 
auditor  to  make  deeds  to  land  sold  for  taxes,  was  repealed  before 
this  one  was  made,  which  consequently  rendered  it  void.  This 
is  a  question  of  considerable  magnitude,  on  account  of  the  great 
number  of  titles  said  to  be  depending  upon  its  determination  if 
for  no  other  reason,  but  it  is  not  without  considerable  interest, 
independent  of  this  fact.     The  record  shows  that  the  sale  of  the 
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land  in  controversy,  was  made  on  the  twelfth  day  of  January,  1833, 
and  the  deed  therefor  executed  on  the  eighth  day  of  November, 
1833.  At  the  time  the  sale  was  made,  it  is  admitted  that  the 
statute  authorized  the  auditor  to  execute  deeds  to  land  sold  by 
him  for  taxes;  but  before  this  deed  was  made,  several  sections  of 
this  statute  were  repealed,  and  to  ascertain  whether  the  authority 
of  the  auditor  to  make  deeds  in  pursuance  of  sales  made  by  him 
prior  to  the  repeal  of  these  sections,  was  thereby  taken  from 
him,  it  will  be  necessary  to  notice  the  several  provisions  of  the 
statute  under  which  the  sale  was  made,  and  also  those  of  the 
repealing  statute. 

Up  to  1827,  the  legislature  had  repeatedly  changed  the  mode 
of  selling  the  land  of  delinquent  taxpayers;  sometimes  requiring 
the  sale  to  be  made  at  the  seat  of  government,  by  the  auditor,  at 
another  time  by  the  sheriffs  and  clerks,  in  the  respective  coun- 
ties in  which  the  land  lay;  and  according  to  some  of  the  statutes 
upon  this  subject,  the  authority  of  the  officer  selling,  to  convey, 
by  deed  to  the  purchaser,  could  only  be  inferred  from  his 
authority  to  sell.  The  act  of  1827  required  the  delinquent  lands 
to  be  sold  at  the  seat  of  government.  The  act  of  1829  declared 
the  effect  of  the  auditors'  deed,  and  otherwise  modified  the 
revenue  law  of  1827.  In  1833,  the  legislature  again  revised  the 
revenue  law,  and  required  the  sheriffs  and  clerks  to  sell  delin- 
quent lands  in  their  respective  counties,  in  place  of  selling  them 
at  the  seat  of  government  by  the  auditor  as  heretofore,  and  in 
order  to  effect  this  change,  they  repealed  the  third,  fourth,  fifth, 
and  twenty-seventh  sections  of  the  act  of  1827,  *'  and  all  other  sec- 
tions of  this  law,  and  all  other  acts  and  parts  of  acts,  coming 
within  said  act  of  1833."  These  repealed  sections  of  the  act  of 
1827  related  to  the  effect  of  the  deed  to  be  given,  the  redemption 
of  land  sold,  and  the  disposition  of  that  remaining  unsold,  and 
the  fourth  section  prescribed  the  form  of  the  deed  which  the 
auditor  was  required  to  make  to  the  purchaser.  It  is  also  to  be 
observed,  that  the  twenty-fifth  section  of  the  act  of  1827  declared 
that ''  the  auditor  shall  make  a  deed  to  the  purchaser,"  etc.,  and 
that  this  section  is  not  named  as  one  of  those  repealed. 

The  question  then  arises,  has  the  act  of  1833,  by  a  repeal  of 
the  fourth  section  of  the  act  of  1827,  or  by  the  repealing  clause, 
taken  from  the  auditor  the  authority  to  make  a  deed,  after  the 
repealing  act  went  into  operation,  to  delinquent  lands  sold  by 
him  prior  to  that  time.  It  will  be  perceived,  that  both  the 
fourth  and  twenty-fifth  sections  of  the  act  of  1827  required  the 
auditor  to  make  a  deed  to  the  purchaser,  and  if  the  repeal  of 
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the  one  Election  can  be  regarded  as  the  repeal  of  the  other,  it 
must  be  by  implication,  and  this  position,  I  think,  can  not  be 
sustained,  because  there  is  no  conflict  between  them,  nor  be- 
tween the  twenty-fifth  section  and  any  part  of  the  act  of  1833. 
The  rule  of  construction  on  this  subject  is,  that  if  there  be  two 
affiimative  statutes,  or  two  affirmative  sections  in  the  same  stat- 
ute, upon  the  same  subject,  the  one  does  not  repeal  the  other, 
if  both  may  consist  together,  and  we  ought  to  seek  for  such  a 
construction  as  will  reconcile  them  together:  Warder  v.  Arell, 
2  Wash.  (Va.)  296  [1  Am.  Dec.  488].  This  rule  is  directly  ap- 
plicable to  this  case.  Here  are  two  affirmative  sections  of  the 
same  statute,  upon  the  same  subject,  but  they  are  not  opposed 
to  each  other.  The  fourth  section  of  the  act  of  1827  is  repealed 
by  the  act  of  1883,  because  the  duties  enjoined  upon  the  auditor 
by  that  section  are,  by  the  act  of  1833,  required  thenceforth  to 
be  performed  by  the  sheriffs,  etc.  But  many  sales  had  been 
made  by  the  auditor  prior  to  the  passage  of  that  act,  where  no 
deeds  had  been  made  by  him  up  to  that  time,  and  the  twenty- 
fifth  section  was,  therefore,  left  unrepealed  for  the  purpose  of 
continuing  in  him  the  authority  conferred  by  it,  in  order  to 
carry  into  execution  the  contracts  of  sale  previously  made,  by 
the  execution  of  deeds  agreeably  to  the  terms  thereof,  and  the 
requisitions  of  the  law.  Many  rights  to  deed  had  been  ac- 
quired under  the  acts  of  1827  and  1829,  which  would  have  been 
defeated  by  abolishing  the  power  of  the  auditor  with  reference 
to  them.  It  would  also  have  violated  a  well-settled  rule  of  con- 
struction, that  the  provisions  of  any  statute  ought  to  receive 
such  an  interpretation,  if  the  words  and  subject-matter  will  ad- 
mit of  it,  as  that  the  existing  rights  of  the  public,  or  of  indi- 
viduals, be  not  impaired:  6  Bac.  Abr.  391. 

Several  changes  were  made  in  the  revenue  law  by  the  act  of 
1833,  but  the  principal  one  contemplated  by  the  legislature  was, 
to  change  the  place  of  selling,  and  the  officer  required  to  sell 
the  land  of  delinquent  taxpayers,  and  to  effect  this  change,  it 
was  unnecessary  to  interfere  with  the  power  of  the  auditor  in 
reference  to  previous  sales  and  conveyances  made  by  him,  nor 
have  they  done  so.  All  the  provisions  of  the  act  of  1833,  in 
reference  to  the  manner  of  selling  and  conveying  delinquent 
lands,  and  the  officers  upon  whom  this  duty  is  devolved,  are 
prospective  in  their  operation,  and  are  always  so  understood  in 
all  cases,  where,  by  the  terms  of  the  act,  any  discretion  is 
allowed  to  the  court.  It  is  also  worthy  of  remark,  that  in 
declaring  what  shall  be  the  duty  of  the  clerks  and  sheriffis,  the 
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language  of  the  law  is,  that ''  they  shall  execute  all  deeds  of 
conveyance  to  all  persons  who  shall  become  purchasers  of  land, 
at  the  sales  made  by  them,  which  deeds  shall  be  as  near  as 
practicable,  after  the  form  as  is  now  required  to  be  given  by 
the  auditor  in  similar  cases,"  thus  recognizing,  at  the  moment 
of  passing  the  act  of  1833,  the  existing  form  of  the  auditor  to 
xnake  conveyances  under  the  act  of  1827. 

The  doctrine  of  repeal  by  implication  is  not  favored  by  the 
law,  and  is  never  resorted  to,  except  when  the  repugnance  or 
opposition  is  too  clear  and  plain  to  be  reconciled.  The  rule  of 
law  is,  that  all  laws  in  pari  materia  are  to  be  construed  together, 
that  no  clause,  sentence,  or  word  of  any  law,  shall  be  superfluous 
or  insignificant.  Such  a  construction,  therefore,  as  would  abro- 
gate the  power  of  the  auditor  to  comply  with  the  terms  of  sale, 
would  be  in  direct  conflict  with  this  rule,  and  leave  the  twenty- 
fifth  section  of  the  act  of  1827,  inoperative  and  void.  Indeed, 
it  would  be  contrary  to  every  rule  of  construction,  subversive 
of  the  right  of  third  persons,  and  also  in  opposition  to  the  clear 
will  of  the  legislature,  for  it  is  laid  down  as  a  general  rule,  that, 
in  considering  the  extent  of  a  power,  the  intention  of  the  par- 
ties must  be  the  guide.  When,  therefore,  it  is  borne  in  mind 
that  the  repeal  of  the  twenty-fifth  section  is  not  necessary  to 
effect  the  objects  contemplated  by  the  act  of  1833,  and  is  not 
within  its  purview,  and  as  the  legislature  did  not  rex>eal  it  in 
terms  as  they  have  the  other  sections  of  the  act  of  1827,  is  not 
the  legal  and  reasonable  inference  irresistible,  that  they  did  not 
intend  to  repeal  it,  and  thereby  do  a  wanton  act  of  injustice  to 
purchasers?  And  this  opinion  is  strengthened  by  the  solicitude 
manifested  in  all  their  legislation  to  inspire  confidence  in,  and 
render  valid  titles  to  land  sold  for  taxes.  It  would  be  unjust, 
then,  without  better  grounds,  to  impute  to  them  an  act  of  de- 
ceit and  fraud,  for,  to  induce  the  purchase  of  land  by  a  prom- 
ise to  convey,  and  after  the  receipt  of  the  purchase  money  refuse 
to  make  a  title,  and  leave  the  purchaser  without  remedy,  would 
be  nothing  less. 

This  question  has  been  presented  in  another  light,  which  it 
may  be  proper  to  notice,  as  it  affords  a  conclusive  argument  in 
favor  of  the  authority  to  convey.  It  is  not  questioned  that  the 
act  of  1827  conferred  upon  the  auditor  ample  power  to  sell  the 
land  in  question,  and  although  this  is  a  summary  proceeding, 
and  the  courts  will  scrutinize  the  acts  and  proceedings  under  it, 
yet  I  can  see  no  reason  why  the  same  rules  of  construction  that 
are  applicable  to  other  acts,  for  the  puq^ose  of  ascertaining  th« 
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will  of  the  legislature,  should  not  be  applied  to  such  as  this,  for 
the  same  object;  nor  is  there  any  reason  to  forbid  the  applica- 
tion of  the  rule  in  this  more  than  any  other  case,  that  every 
grant  of  power  necessarily  carries  with  it  all  the  usual  ordinary 
and  necessary  means  for  the  exercise  of  that  power;  and  if  so, 
the  authority  expressly  granted  to  the  auditor  to  sell,  also  car- 
ried with  it,  by  implication,  the  authority  to  convey;  otherwise 
the  authority  to  sell  would  be  a  useless  and  nugatory  power,  a 
mere  mockery  on  the  part  of  the  state  to  delude  and  cheat  those 
who  should  confide  in  her  good  faith.  The  conclusion,  there- 
fore, that  the  authority  to  convey  was  implied  in  the  authority 
to  sell  delinquent  land,  is  fully  sustained  by  authority:  VenCress 
V.  Smith,  10  Pet.  161;  PUtstown  v.  Plattsburgh,  18  Johns.  418; 
Wilson  V.  Troup,  2  Cow.  199,  233-235  [14  Am.  Dec.  458].  Upon 
the  same  grounds  of  contemporaneous  construction  and  acqui- 
escence therein  that  we  afl5.rm  the  constitutionality  of  the  rev- 
enue law,  the  authority  of  the  auditor  to  make  conveyances 
after  the  passage  of  the  act  of  1833  of  land  sold  by  him  before 
that  time,  under  the  acts  of  1827  and  1829,  must  also  be  sus- 
tained. It  is  true  that  there  has  been  no  direct  judicial  affirma- 
tion of  this  authority,  as  there  was  of  the  constitutionality  of 
the  revenue  law;  but  there  has  been  a  long  and  continued  ex- 
ercise of  this  power  by  the  officer  to  whom  its  execution  was  in- 
trusted by  the  law,  and  that  exercise  of  power  has  been  acqui- 
esced in,  alike  by  those  interested  as  by  the  whole  community. 
It  has  also  received  at  least  the  indirect  sanction  of  the  courts, 
by  a  recognition  of  the  legality  and  sufficiency  of  deeds  thus 
made,  in  all  cases,  and  in  every  form  in  which  they  have  been 
drawn  in  question.  What  has  been  said,  therefore,  as  to  the  con- 
sequence and  legal  effect  of  the  contemporaneous  construction 
which  the  law  has  received,  is  also  applicable  to  the  power  of  the 
auditor  to  make  conveyances  like  the  present. 

But  there  is  a  constitutional  ground  upon  which  this  question 
may  be  placed  that,  I  think,  is  conclusive.  I  admit  that  a  court 
ought  not  to  declare  a  law  unconstitutional,  unless  the  opposi- 
tion between  it  and  the  constitution  is  direct  and  clear;  but 
when  such  is  the  case,  the  duty  of  the  court  is  imperative,  and 
if  it  should  shrink  from  its  performance,  it  would  betray  the 
trust  confided  to  it.  Was  it  within  the  constitutional  compe- 
tence of  the  legislature  to  abolish  the  power  of  the  auditor  to 
make  a  deed  after  the  passage  of  the  act  of  1833,  to  land  sold 
prior  to  that  time  under  the  act  of  1827,  and  thereby  deprive  a 
purchaser  of  a  deed  from  that  officer,  or  any  other  authority 
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competent  to  make  a  valid  one  ?  The  constitution  of  the  United 
States  provides  that  no  state  shall  pass  any  law  impairing  the 
obligation  of  a  contract,  etc.  The  state  constitution  contains 
the  same  prohibition  upon  the  power  of  the  legislature,  with  the 
difference  of  the  word  "  validity"  in  place  of  that  of  "  obliga- 
tion/' used  in  the  constitution  of  the  United  States.  Is  the  sale 
m^e  by  the  auditor  of  the  land  in  question,  a  contract  within 
the  meaning  of  the  constitution  ?  That,  I  think  will  be  mani- 
fest by  adverting  to  the  law  authorizing  the  sale,  and  the  action 
under  it.  In  order  to  collect  its  revenue,  the  state  authorizes 
the  auditor  to  sell  the  land  of  delinquent  taxpayers;  that  officer 
accordingly  gives  notice  that  he  will  sell  all  such  lands  at  a  time 
and  place  specified,  and  as  an  inducement  to  purchasers,  the 
law  provides  that  the  auditor  shall  give  to  the  purchaser  a  cer- 
tificate of  purchase,  or  a  deed,  at  the  option  of  the  purchaser, 
to  the  whole  or  such  part  of  each  tract  of  land  as  he  may  pur- 
chase and  pay  the  tax  due  thereon.  Upon  these  terms  the  land 
is  sold,  the  stipulated  price  paid  by  the  purchaser,  and  a  deed 
therefor  executed  by  the  auditor;  but  before  the  deed  is  made, 
the  law  authorizing  this  officer  to  sell  and  convey  delinquent 
lands  is  said  to  be  repealed,  and  the  duty  of  making  these  sales 
is  imposed  upon  other  officers.  The  case  thus  stated  embraces 
all  the  constituent  parts  of  a  contract,  so  fully  and  clearly  as  to 
leave  no  doubt  as  to  the  character  of  the  transaction.  All  argu- 
ment, therefore,  to  prove  it  a  contract  would  be  superfluous,  and 
that  it  is  such  an  one  as  is  contemplated  by  the  constitution  can, 
I  think,  be  made  equally  clear,  and  if  so,  it  follows  that  the 
legislature  could  not  constitutionally  destroy  the  authority  of 
that  officer  to  convey  the  land  according  to  the  terms  of  sale, 
by  a  repeal  of  the  law  requiring  the  performance  of  that  duty. 
Such  an  act  would  impair  the  obligation  of  the  contract,  and 
would  consequently  be  void. 

By  a  series  of  adjudications  the  constitutional  provision  re- 
ferred to  has  been  so  construed,  as  to  protect  the  validity  of 
contracts  from  all  legislative  encroachment,  in  any  and  every 
form  in  which  it  may  be  assailed.  Any  act,  therefore,  which 
changes  the  expressed  intention  of  the  parties' to  a  contract,  or 
such  as  results  from  their  stipulations,  is  held  to  impair  its  va- 
lidity, and  it  is  immaterial  as  to  the  extent,  or  the  manner  of 
the  change,  whether  it  be  ever  so  minute,  or  relates  to  its  con- 
struction, its  evidence,  or  the  time  or  manner  of  its  perform- 
ance, the  conclusion  is  the  same.  Every  conceivable  change  of 
a  contract  impairs  its  validity,  and  renders  it  null  and  void:  3 
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Story's  Const.,  sees.  13  and  5;  WiUiavis  v.  Peyton's  Lessee ^  4 
Wheat.  77;  S.  C,  4  Pet.  Cond.  395;  Fletcher  v.  Feck,  6  Cranch, 
87;  S.  C,  2  Pet.  Cond.  308;  Green  v.  Fiddle,  8  Wheat.  1;  S.  C, 
5  Pet.  Cond.  369;  Tsrrett  v.  Taylor,  3  Id.  295;  S.  C,  9  Cranch, 
43.  This  constitutional  provision  extends  to  and  embraces  both 
contracts  executed  and  executory,  and  as  well  those  entered 
into  by  a  state,  as  those  made  by  individuals.  And  in  a  leading 
case  upon  this  subject,  it  has  been  held  by  the  supreme  court  of 
the  United  States,  that  a  legislative  grant  is  a  contract  vnthin 
the  meaning  of  the  constitution,  and  that  a  subsequent  act  of 
the  legislature  repealing  it  was  null  and  void  for  that  reason: 
Fletcher  v.  Peck,  2  Pet.  Cond.  308-320;  S.  C,  6  Cranch,  87; 
Story's  Com.,  sees.  1379,  1385. 

It  is  insisted,  however,  by  the  counsel  for  the  defendant,  that 
the  subsequent  act  of  the  legislature,  which  repealed  the  fourth 
section  of  the  act,  which  requires  a  conveyance  to  be  made  to  the 
purchaser,  is  not  in  conflict  with  the  constitution,  because  it 
operates  only  upon  the  remedy  of  the  purchaser,  and  not  upon 
the  obligation  of  the  contract,  and  numerous  authorities  are  re- 
ferred to  for  the  purpose  of  sustaining  this  position,  but  they 
totally  fail  to  do  so.  The  execution  of  a  deed  to  the  purchaser 
by  the  auditor,  at  the  time,  and  in  the  form  prescribed  by  the 
law,  is  as  much  a  part  of  the  contract  as  any  other  portion  of  it. 
It  is  one  of  the  stipulations  contained  in  the  law,  as  an  induce- 
ment to  the  piu-chase  of  the  land,  and  from  its  importance  as 
confirming  and  evidencing  title,  it  can  not  be  doubted  was  in 
the  contemplation  of  the  purchaser,  at  the  time  he  made  the 
contract.  It,  therefore,  enters  into  and  forms  a  part  of  the 
binding  obligation  of  the  contract,  as  much  as  the  agreement  of 
the  purchaser  to  pay  the  price  of  the  land  at  which  it  was  bid  oflf 
by  him:  McCracken  v.  Eayward,  2  How.  (U.  S.)  608.  It  is  not 
controverted  that  the  legislature  may  change  the  nature  and  ex- 
tent of  the  remedy  by  which  a  contract,  and  the  rights  of  parties, 
may  be  enforced.  But  the  cases  referred  to  by  the  counsel  for 
the  defendant,  to  justify  the  repeal  insisted  upon,  are  such  as 
affect  vested  rights,  which  are  not  secured  by  any  constitutional 
provision,  by  reason  of  their  not  vesting  under  a  contract,  or 
such  as  take  away  a  peculiar  privilege,  conferred  by  a  prior  act, 
or  the  repeal  of  a  penal  or  criminal  law,  by  which  the  jurisdic- 
tion of  the  court  is  divested  before  any  right  under  it  has 
ripened  into  a  contract,  or  vested  interest.  The  authority  to 
either  repeal  or  modify  according  to  their  nature  these  pre-existing 
laws  is  admitted.     There  is  also  another  class  included  in  the 
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reference,  recording  and  limitation  laws,  in  relation  to  which  a 
great  stretch  of  legislative  power  is  allowed,  yet,  even  veith  re- 
gard to  them,  it  is  not  vnthout  its  limit. 

The  obligation  of  a  contract  is  that  which  o'bliges  a  party  to 
perform  his  contract,  or  repair  the  injury  done  by  a  failure  to 
perform,  and  as  regards  the  remedy,  it  may  be  modified  by  the 
legislature,  but  not  entirely  abolished,  for,  in  substituting  one 
mode  of  proceeding  for  another,  they  must  afford  a  reasonable 
remedy.  An  act  that  should  wholly  extinguish  all  existing  rem- 
edy so  as  to  leave  no  redress,  and  no  means  of  enforcing  a  con- 
tract, would  by  operating  in  prcesenti,  impair  its  obligation: 
Branson  v.  Eimie,  1  How.  (U.  S.)  311,  316,  317;  Green  v.  Biddle, 
6  Pet.  Cond.  369,  373,  374;  S.  C,  8  Wheat.  1.  If,  therefore, 
the  act  of  1833  be  regarded  as  abolishing  the  power  of  the 
auditor  to  make  the  deed  in  question,  it  is  equally  obnoxious  to 
the  constitutional  prohibition,  whether  it  is  considered  as 
operating  upon  the  obligation,  or  the  remedy  upon  the  contract, 
because  it  extinguishes  all  redress,  by  taking  from  the  purchaser 
all  remedy  against  the  only  one  who  had  authority  to  make  the 
conveyance,  without  substituting  any  one  in  his  place  for  that 
purpose,  which  might  have  been  done;  for  it  is  not  contended 
that  there  is,  or  can  be  a  vested  right  in  a  particular  remedy,  or 
ill  a  special  mode  of  administering  it.  In  these,  then,  there  is 
no  vested  right,  but  there  is  such  a  right  in  some  substantial  and 
e£Scient  remedy,  and  that  right  is  as  much  within  the  protection 
of  the  constitution,  as  the  obligation  of  the  contract.  The  act, 
therefore,  that  takes  away  the  old  remedy,  as  is  contended  has 
been  done  in  this  case,  without  providing  a  new  one,  is  repug- 
nant to  the  constitution,  and  void:  8  Story's  Const.  1375,  1379; 
Blair  v.  Williama,  4  Litt.  42;  Lapsley  v.  BrasJiears,  Id.  56;  People 
v.  Livingston,  6  Wend.  526;  People  v.  Tibbets,  4  Cow.  384. 

It  has  been  suggested  by  counsel  that  the  legislature  would 
make  a  deed  upon  a  proper  application;  but  that  is  not  an  ade- 
quate remedy,  the  grant  of  which  depends  upon  the  will  of  the 
legislature.  *'  When,"  says  Judge  Story,  "  we  speak  of  the  ob- 
ligation of  a  contract,  we  include  in  the  idea  some  known  means 
acknowledged  by  the  municipal  law  to  enforce  it."  It  is  also  a 
well-settied  principle,  that  the  repeal  of  a  law  in  which  a  con- 
tract consists,  is  an  infringement  of  the  constitution.  A  legis- 
lative grant  is  a  contract  of  this  description,  and  so  is  the  one 
under  consideration  so  far  as  relates  to  the  conveyance.  A 
repeJEil,  therefore,  of  that  part  of  the  law  that  provides  for  a 
conveyance  would  impair  to  that  extent,  the  obligation  of  the 
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contract.  Whatever  diversity  of  opinion,  therefore,  there  may 
be  as  to  how  far  the  existing  law  enters  into,  and  forms  part  of 
a  contract  between  individuals  as  a  general  rule,  I  think  there 
can  be  no  que^ion  but  it  does  so  in  this  case,  and  that  the 
purchaser's  title  to  a  deed  can  not  be  taken  from  him  by  the  re- 
peal of  a  law  that  forms  part  of  the  contract.  If  it  was  other- 
wise, then  every  executory  contract  entered  into  by  the  state, 
or  its  officers  on  her  behalf,  in  virtue  of  an  act  of  the  legisla- 
ture, may  be  avoided  by  them  at  discretion,  although  the  terms 
of  the  contract  have  been  complied  with  by  the  other  contract- 
ing party:  Fletcher  v.  Peck,  2 Pet.  Cond.  308;  S.  C,  6  Cranch, 
87;  State  v.  Wihson,  2  Pet.  Cond.  457;  Tirreitv.  Taylor,  3  Id,  295; 
Pawlett  V.  Clarke,  Id.  418;  Dartmouth  College  Case,  4  Id.  526, 
539,  555;  3  Story's  Const.  1385. 

The  second  assignment  of  error  is,  that  the  court  erred  in 
deciding  that  the  plaintijBTs  right  of  recovery  was  not  barred  by 
the  statute  of  limitations.  This  assignment  of  error  can  be  dis- 
posed of  in  a  few  words.  The  statute  of  limitations  that  went 
into  operation  the  first  day  of  June,  1835,  provides  that,  "  any 
person  having  color  of  title  made  in  good  faith  to  vacant  and 
unoccupied  land,  who  shall  pay  the  taxes  legally  assessed  there* 
on  for  seven  successive  years,  shall  be  deemed  to  be  the  legal 
owner,"  etc.  In  this  case,  the  defendant  had  been  in  posses- 
sion and  paid  the  taxes  for  seven  years  prior  to  the  commence- 
ment of  this  action,  but  seven  years  had  not  intervened  between 
the  commencement  of  the  operation  of  this  statute,  and  the 
commencement  of  this  action.  The  possession  of  the  defend* 
ant  commenced  after  the  passage  of  the  statute,  but  before  it 
went  into  effect,  and  between  the  time  when  the  statute  took 
effect  and  the  bringing  of  this  action,  there  was  less  than  seven 
years  intervening.  This  statute  declares  that  seven  years'  pos- 
session, etc.,  shall  confer  title,  but  it  is  obvious  that  as  it  is  by 
virtue  of  this  statute  that  the  title  is  acquired,  that  the  posses- 
sion must  be  under  it,  and  that  until  the  statute  has  been  in 
operation  seven  years,  no  title  can  be  perfected  under  and  by 
virtue  of  it.  It  is  insisted,  however,  that  inasmuch  as  the  pos- 
session of  the  defendant  commenced  after  the  passage  of  the 
act,  that  seven  years  from  that  time  should  bar  the  plaintiffs 
title.  This  distinction  would  escape  the  injustice,  and  I  might 
say  the  absurdity,  of  supposing  that  seven  years'  possession  that 
terminated,  and  was  complete  but  the  day  after  the  statute  took 
effect,  would  mature  a  title  under  it.  But  either  construction 
would  violate  well-established  legal  principles,  for  no  rule  of 
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interpretation  is  better  settled,  than  that  no  statute  shall  be 
allowed  a  retrospective  operation,  unless  the  will  of  the  legisla- 
ture to  that  effect  is  declared  in  terms  so  plain  and  positive,  as 
to  admit  of  no  doubt,  and  this  case  is  a  good  illustration  of  the 
-wisdom  of  the  rule.  By  giving  the  statute  a  retrospective 
operation,  many  who  were  relying  confidently  upon  the  exist- 
ing law,  might,  in  a  few  months,  or  even  days  after  its  passage, 
be  deprived  of  all  title  to  their  land.  Law  is  a  rule  of  conduct, 
but  how  can  that  be  said  to  be  a  rule  to  govern  our  conduct,  or 
to  affect  our  rights  to-day,  which  is  only  to-day  announced  as  a 
rule  which  shall  thus  govern  our  conduct,  etc. ,  ten  days  hence  ? 
This  point  is  too  well  settled  by  authority,  to  require  further  com- 
ment. This  very  question  has  been  decided  by  this  court,  in  the 
case  of  Bhinehart  v.  Schuyler,  2  Gilm.  473,  and  the  same  princi- 
ple has  been  afi&rmed  in  numerous  adjudications  of  other  courts. 
The  judgment  of  the  court  below  is  affirmed  with  costs. 


Judges  Parple  and  Treat  concarred  in  the  judgment  of  affirmance;  but 
they  differed  from  the  other  judges  with  respect  to  the  effect  of  the  act  of  > 
February  28,  1833.  Both  of  them  thought  that  act  repealed,  or  at  least  ' 
Bought  to  repeal,  the  fourth  section  of  the  act  of  1827.  Both,  nevertheless, 
assented  to  the  proposition,  that  the  auditor  or  officer  making  the  tax  sale 
had  the  power  to  consummate  it,  by  a  conveyance,  because  the  power  to  sell 
implies  and  includes  the  power  to  convey,  and  because  the  purchaser's  right 
to  a  conveyance  rested  on  a  contract,  the  obligation  of  which  the  legislature 
could  not  impair. 

Acts  Relating  to  the  Sahb  Subject-matter,  and  passed  on  the  same 
day,  should  be  so  construed  as  to  give  them  both  effect:  Lorimier  v.  Lewis, 
39  Am.  Dec.  462. 

Lateb  Statute  Which  does  not  in  Tbbms  Repeal  Earlieb  One  on  the 
same  subject,  is  not  to  be  taken  as  a  repeal  by  implication,  unless  it  is  plainly 
repugnant  to  the  former,  or  unless  it  fully  embraces  the  whole  subject-matter: 
Dugan  v.  OiUings,  43  Am.  Dec.  306,  and  note. 

CoNSTBUCi'iON  OF  STATUTE  NOT  TO  BE  DISTURBED. — Where  the  construction 
given  to  a  statute  has  long  been  acquiesced  in,  it  ought  not  to  be  disturbed: 
CcmmomoeaUJt,  v.  Posey^  2  Am.  Dec.  560.  A  construction  long  acted  upon 
by  the  people  at  large  will  be  adopted  by  the  courts,  if  not  in  direct  contradio- 
tion  to  its  terms:  Maker  v.  Stale,  26  Id.  379. 

Statutes  in  Pari  Materia  must  be  Construed  Toosthsr:  Dugan  v.  OU- 
tinge,  43  Am.  Dec.  306,  and  note. 

Statute  should  not  be  Declared  Unconstitutional  but  in  cases  ol 
plain  and  manifest  violation  of  that  instrument  by  the  legislature:  William- 
eon  V.  WiUiam8<m,  41  Am.  Dec.  636,  and  note. 

Grants  are  in  Nature  of  (Contracts,  within  the  clause  in  the  fe<lera] 
constitution  prohibiting  the  states  from  passing  laws  impairing  the  obligation 
of  contracts:  See  Backus  v.  Lebanon,  35  Am.  Dec.  466,  and  note  471;  Be« 
also  Michigan  Stale  Bank  v.  Hastings,  41  Id.  549. 

Legislature  may  Alter  the  Remedy  for  the  Enforcement  of  a  con- 
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tract,  without  thereby  impairing  its  obligstioxi,  if  the  new  remedy  is  adequate: 
MeMtOan  v.  Hjuro/^wt^  35  Am.  Dea  412. 

Thv  principal  case  is  cttsd  to  the  point  that  it  is  not  to  be  snppoaed 
that  the  legislature  intended  laws  to  be  retrospective,  unless  that  intention 
has  been  manifested  by  the  most  clear  and  unequivocal  expressions,  in  In  rt 
TutUr^  79  BL  107;  TJnompaon  v.  Alexander,  11  Id.  55;  to  the  point  that  where 
two  acts  are  seemingly  repugnant,  they  should,  if  possible,  be  so  construed, 
that  the  latter  may  not  operate  as  a  repeal  of  the  former  by  implication,  in 
Tohon  of  Ottawa  v.  County  La  SaUe,  12  Id.  341;  and  that  a  repeal  by  implica- 
tion is  not  favored,  in  Hume  v.  Cfossettt  43  Id.  299;  to  the  point  that  the  rem- 
edy for  a  right,  although  it  may  be  changed  by  the  legislature,  can  never  be 
entirely  taken  away,  in  Newkirk  v.  Chapron,  17  Id.  351;  to  the  point  that  if 
there  be  two  affirmative  statutes  or  sections  in  the  same  statute,  on  the  same 
subject,  the  one  does  not  repeal  the  other,  if  both  may  consist  together,  aifl 
the  court  ought  to  seek  for  such  a  construction  as  will  reconcile  them  both,  in 
FfAoUr  V.  PirHns,  76  Id.  274. 


RiGG  V.  Cook, 

[4  GiLMAM,  8S8.] 
MOBTOAOS  WITH  COVENANTS  OF  WARRANTY  MaDE  BY  OnS  IN  THE  POSSIB- 

SION  of  lands,  carries  his  after-acquired  title,  and  he  and  all  persons 
claiming  under  him  are  estopped  from  asserting  any  title  against  the 
mortgagee  and  those  claiming  under  him. 

In  Oases  of  Judicial  Sale,  if  the  court  had  jurisdiction  of  the  case  and 
the  officer  had  authority  to  execute  the  process  of  the  court,  the  errors  of 
the  one,  and  the  irregularities  of  the  other,  must  be  inquired  into  directly 
and  not  collaterally,  either  by  resort  to  an  appellate  tribunal,  or  by  direct 
application  to  the  court  issuing  the  process. 

Sale  is  not  Void  for  Variance  between  the  Judgment  and  Writ  of 
Execution,  if  the  writ  corresponds  to  the  judgment  as  amended  at  a  sub- 
sequent term. 

Whether  Purchaseb  at  Execution  Sale  Paid  his  Bid  or  not  is  a  mat- 
ter between  the  plaintiff,  the  sheriff,  and  the  purchaser.  The  defendant, 
if  duly  credited  on  the  judgment  with  the  amount  of  the  sale,  has  no 
cause  of  complaint. 

Statements  Made  by  a  Party  at  the  Time  of  Paying  Rent,  and  ac- 
companying the  act  of  payment,  are  part  of  the  rea  gestm,  and  are  ad- 
missible in  evidence  to  illustrate  the  character  of  the  transaction,  and 
explain  the  intent  and  object  of  the  party;  but  his  statements  then  made 
about  other  matters,  such  as  the  payment  of  a  mortgage,  or  the  title  of 
former  owners  of  the  land,  are  not  part  of  the  res  gestcR,  and  are  not  ad- 
missible. 

Res  Judicata — ^After  Foreclosube  of  a  Mobtoaob  the  defendant  is  pre- 
cluded from  showing  its  prior  payment. 

Tenant  can  not  Skt  up  Adverse  Title  in  Himself  or  a  third  person  while 
the  tenancy  continues. 

Tenant's  Possession  can  not  Become  Adverse  to  his  Landlord  unless 
there  has  l>cen  a  clear,  unequivocal,  notorious  disclaimer  and  disavowal 
of  the  landlord's  title. 
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Pabtt  has  Right  to  have  Jubt  Pollbd,  whether  the  verdict  is  brought 

in  sealed  or  delivered  ore  tenua  by  the  foreman.    Denial  of  this  right  is 

error. 
JuBOBS  MUST  BB  Pbxsxnt  Pebsonallt  IK  CouBT  when  their  verdict  is 

opened,  although  they  were  directed  to  bring  in  a  sealed  verdict.    If  any 

of  them  then  dissent,  the  verdict  can  not  be  received. 
Control  of  Jury  over  a  Case  Ends  when  their  verdict  is  received  and 

they  are  discharged.    They  can  not  afterwards  be  recalled  to  alter  or 

amend  it. 
RiOHT  TO  have  Jury  Polled  is  Waived  by  omitting  to  exercise  it  when 

the  verdict  is  opened  and  received  in  the  presence  of  the  jury. 
Pabtt  can  not  Complain  of  a  Modification  of  the  Vkbdiot  of  a  Jubt, 

made  by  the  court,  but  not  to  his  prejudice. 

Ejectment  by  the  appellee  Cook,  suing  by  his  next  friend,  A. 
O.  Edwards.  Verdict  and  judgment  in  his  favor.  The  facts 
appear  in  the  opinion. 

W.  H.  Underwood,  for  the  appellant. 
Lyman  TrwmJbuU,  lot  the  appellee. 

By  Court,  Treat,  J.  This  was  an  action  of  ejectment,  com- 
menced in  the  St.  Clair  circuit  court,  on  the  twenty-third  of 
October,  1845,  by  John  Cook  against  Eachel  Rigg,  for  the  re- 
covery of  the  south-east  fractional  quarter  of  section  twenty- 
three,  and  the  north  fractional  half  of  section  twenty-six,  in 
township  one  north,  of  range  eight  west,  containing  three  hun- 
dred and  thirty-nine  acres  and  eighty-five  hundredths  of  an  acre. 

On  the  trial  before  the  jury,  the  plaintiff  read  in  evidence 
four  several  deeds  of  assignment  of  military  claims  from  Jean 
B.  Robillard,  Michael  Chartran,  Charles  Lefoevre,  and  Eegis 
Martin  to  Jean  F.  Perry,  bearing  date  in  1803;  also  a  warranty 
deed,  for  the  consideration  of  eight  hundred  dollars,  from  Perry 
and  wife  to  Hosea  Rigg,  for  the  four  militia  claims,  dated  the  sec- 
ond of  May,  1808;  also  a  mortgage  from  Rigg  and  wife  to  Perry, 
bearing  date  the  third  of  May,  1808,  in  which  the  mortgaged 
premises  are  thus  described:  ''All  those  four  several  tracts  or 
quantities  of  one  hundred  acres  of  land  which,  by  a  law  of  the 
United  States,  were  severally  granted  to  Michael  Chartrand, 
Charles  Lefoevre,  Regis  Martin,  and  Jean  Baptiste  Robillard, 
as  being  militiamen  in  the  Illinois  country,  on  the  first  day  of 
August,  1790,  and  had  done  militia  duty  therein,  and  who,  by 
several  deeds  recorded  in  the  recorder's  office,  had  conveyed  the 
same  to  the  said  Jean  F.  Perry,  and  which  the  said  Jean  F. 
Pcrrj'  conveyed  to  the  said  Hosea  Rigg,  in  fee  simple,  by  deed 
dated  the  second  instant,  and  which  said  four  hundred  acres  of 
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land  are  laid  in  the  improyement  of  the  said  Hosea  Bigg,  where 
he  now  resides,  at  Turkey  Hill  aforesaid/'  and  which  mortgage 
was  given  to  secure  the  payment  of  one  thousand  five  hundred 
and  forty-four  dollars,  and  contained  a  coyenant  of  general 
warranty.  The  plaintiff  then  proved,  by  the  certificate  of  the 
commissioner  of  the  general  land-office,  that  the  claims  of  one 
hundred  acres  each  were  confirmed  to  Jean  F.  Peny,  as  the 
assignee  of  Eobillard,  Chartran,  Martin,  and  Lefoevre,  on  the 
fifteenth  of  January,  1813.  He  then  introduced  a  certificate  of 
the  register  of  the  land-office  at  Kaskaskia,  showing  that  Hosea 
Bigg  did,  on  the  first  day  of  October,  1814,  enter  the  south-east 
fractional  quarter  of  section  twenty-three,  and  the  north  frac^ 
tional  half  of  section  twenty-six,  in  township  one  north,  of 
range  eight  west,  which  contain,  by  the  certificate  of  Elias  Ban- 
croft, deputy  surveyor,  three  hundred  and  thirty-nine  acres  and 
eighty-five  hundredths  of  an  acre,  and  paid  for  said  fractional 
quarter  and  fractional  half  of  sections  aforesaid,  with  his  con- 
firmed unlocated  claim  to  three  hundred  and  thiriy*nine  acres 
and  eighty-five  hundredths  of  an  acre,  being  the  whole  claim 
of  Jean  B.  Bobillard  of  one  hundred  acres,  the  whole  of  the 
claim  of  Begis  Martin  of  one  hundred  acres,  the  whole  of  the 
claim  of  Michael  Chartran  of  one  hundred  acres,  and  part  of 
the  claim  of  Charles  Lefoevre  of  one  hundred  acres,  which  said 
claims  appear  of  record  in  the  books  of  this  office,  to  have  been 
confirmed  as  militia  claims  to  Jean  F.  Perry,  as  assignee  of  the 
said  Bobillard,  Chartran,  Martin,  and  Lefoevre;  also  another 
certificate  from  the  same  officer,  showing  that  Bigg,  at  the  date 
of  his  entry,  established  a  right  of  pre-emption  to  the  north 
fractional  half  of  section  twenty-six,  by  proof  that  he  culti- 
vated and  improved  the  same,  prior  to  the  fifth  of  February, 
1813. 

The  plaintiff  then  read  in  evidence  certain  entries  from  the 
records  of  the  St.  Clair  circuit  court,  which  showed  that  at  the 
September  term,  1822,  in  a  proceeding  by  scire  facias  to  fore- 
close a  mortgage,  entitled:  Adelaide  Pensoneau,  by  her  intermar- 
riage etc. ,  V.  Hosea  Bigg,  and  Hannah,  his  wife,  a  verdict  was  re- 
turned in  favor  of  the  plaintiff  for  two  thousand  six  hundred 
and  eighty-six  dollars,  for  which  amount  and  the  costs  the 
plaintiff  bad  judgment,  with  a  general  award  of  execution,  and 
the  plaintiff  remitted  one  hundred  and  four  dollars  and  ninety- 
six  cents  of  the  judgment;  that  at  the  March  term,  1823,  the 
record  was  so  amended  as  to  show  that  the  remittitur  was  of  a 
part  of  the  verdict,  and  not  of  the  judgment,  and  that  the  exe- 
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4;ation  ordered  was  a  levari  facias.  It  appeared  from  these  en- 
tries that  the  suit  was  contested.  The  plaintiff  then  introduced 
an  execution  issued  out  of  the  same  county,  on  the  twenty-eighth 
of  March,  1823,  commanding  the  sheriff  of  St.  Clair  county, 
*'that  of  that  certain  tract  of  land  with  the  appurtenances 
thereunto  belonging  in  said  county,  containing  four  hundred 
acres,  be  it  more  or  less,  being  the  same  tract  on  which  Hosea 
Bigg  and  Hannah,  his  wife,  lately  resided  on,  and  being  the 
same  mentioned  in  the  mortgage  deed  in  the  scire  f ados  set  out, 
you  cause  to  be  made  as  well  the  sum  of  two  thousand  five  hun- 
dred and  eighiy-one  dollars  and  four  cents,  with  interest  to  be 
computed  thereon  from  the  ninth  of  September  last,  which 
Adelaide  Pensoneau,  by  her  intermarriage  with  Augustin  Pen- 
Boneau,  deceased,  administratrix  with  the  will  annexed,  of  all, 
etc.,  of  Jean  Francois  Perry,  deceased,  lately  in  our  circuit  court 
of  said  couniy  recovered  against  the  said  Hosea  Bigg  and  Han- 
nah, his  wife,  in  damages,  by  reason  of  the  non-performance  of 
the  coyenants  in  the  said  scire  facias  mentioned,  as  also  the  sum 
of  thirty  dollars  and  forty -two  cents  for  the  costs  and  charges 
about  her  suit  in  that  behalf  expended."  On  this  writ  the 
sheriff  made  return  that  he  levied  the  same  on  the  land  in  ques- 
tion, on  the  ninth  of  April,  1823,  and  sold  the  land  on  the 
twenty-sixth  of  that  month  for  the  sum  of  one  thousand  and 
four  dollars  and  sixiy-four  cents.  The  defendant  objected  to 
the  introduction  of  the  judgment,  the  execution,  and  the  sher- 
iff's return,  and  excepted  to  the  decision  of  the  court  allowing 
tfaem  to  be  read  in  evidence.  The  plaintiff  proved  that  the 
lands  were  duly  appraised  before  the  sale,  and  then  introduced 
a  sheriff's  deed  to  Adam  W.  Snyder,  the  purchaser  at  the  sale, 
dated  the  third  of  September,  1823,  for  the  lands  in  question; 
also,  a  warranty  deed  from  Synder  and  wife,  to  the  late  Gov- 
ernor Edwaids;  also,  legal  conveyances  from  the  heirs  at  law  of 
Governor  Edwards  to  the  plaintiff. 

The  plaintiff  then  called  William  C.  Davis,  who  testified  that 
Governor  Edwards  died  between  1831  and  1834,  leaving  Elvira 
Edwards,  his  widow,  and  certain  persons,  his  heirs  at  law. 
Witness  did  not  know  the  land  in  dispute  by  the  numbers,  but 
Hosea  Bigg  resided  on  it,  and  paid  a  rent  of  tweniy-five  dollars 
per  year  for  two  years  between  1836  and  1840,  to  witness  for 
lirs.  Elvira  Edwards.  Witness  acted  as  the  agent  of  Mrs. 
Edwards  and  the  family,  and  Bigg  did  not  object  to  the  payment 
of  the  rent.  The  plaintiff's  counsel  then  asked  the  witness  who 
had  the  control  of  Governor  Edwards'  property  after  his  death; 
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to  the  answering  of  which  question »  the  defendant  objected, 
but  the  court  overruled  the  objection,  and  the  witness  stated 
that  Elvira  Edwards,  executrix,  controlled  the  property  and 
managed  it  for  herself  and  children.     The  defendant's  counsel 
then  asked  the  witness  if  Kigg  did  not  say,  when  he  paid  the 
rent,  that  he  was  defrauded  by  Snyder  and  Edwards  in  the  land 
ti'ansaction,  and  to  state  all  that  he  then  said  about  the  title  to 
the  land;  but,  on  an  objection  by  the  plaintiff's  counsel,  the 
court  refuse  to  allow  the  question  to  be  answered,  but  instructed 
the  witness  to  state  all  that  Bigg  said  in  relation  to  and  ex- 
planatory of  the  payment  of  rent,  but  not  to  state  what  he  said 
in  relation  to  the  title  of  the  former  owners  of  the  land,  and  as 
to  his  once  having  paid  the  mortgage.     The  witness  proceeded 
to  state,  that  at  the  time  of  the  payment  of  the  rent.  Bigg  said 
he  was  under  great  obligations  to  Governor  Edwards,  who  had 
promised  to  let  him  have  the  premises  as  long  as  he  (Edwards) 
lived,  and  he  then  expected  that  Governor  Edwards  would  live 
longer  than  himself;  that  he  expected  to  pay  the  rent  with  his 
pension  money,  and  had  been  in  the  habit  of  paying  rent  when 
the  pension  agent  came  around;  that  at  this  time.  Bigg  had  an 
inclosure  of  thirty  acres  on  the  land,  and  was  eighty  or  ninety 
years  of  age.     Joseph  Scott  testified,  that  Bigg  lived  on  the 
land  in  1797,  and  afterwards  had  two  mills  on  the  land,  and 
forty  acres  in  cultivation;  that  Bigg,  up  to  his  death,  claimed 
and  used  the  land  as  his  own;  that  the  defendant  always  resided 
on  the  land  with  her  father,  and  since  his  death  has  used  and 
claimed  the  land  as  her  own.    William  Moore  swore,  that  Bigg's 
improvement  was  on  the  north  fractional  half  of  section  twenty- 
six;  that  from  1820,  W.  G.  Brown  claimed  one  hundred  acres  of 
the  land,  and  for  some  years  has  had  an  inclosure  thereon;  that 
Bigg  had  possession  of  the  land  in  1814,  and  cultivated  and 
claimed  it  as  his  own  to  his  death,  and  the  defendant  has 
claimed  the  part  unsold  since.    Joseph  Newberry  stated,  that 
there  was  a  small  improvement  on  the  north  part  of  the  land, 
on  which  the  defendant  resided;  and  he  advised  her  before  the 
commencement  of  the  suit,  to  sell  the  land,  but  she  replied  she 
had  gained  it,  and  wanted  a  home. 

The  defendant  then  introduced  a  patent  from  the  United 
States  to  Hosea  Bigg,  for  the  land  in  question,  dated  the  twenty- 
second  of  October,  1840;  also  a  deed  from  Hosea  Bigg  to  the 
defendant,  for  the  north  fractional  half  of  section  tweniy-siXy 
dated  July  1,  1841.  She  then  proved  by  Alexander  Scott,  that 
Bigg  settled  on  his  improvement  in  1801,  and  resided  there  till 
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his  death,  claiming  and  using  it  as  his  own.  Hardy  Johnson 
stated,  that  he  had  fourteen  acres  of  the  land  inclosed  at  the 
commencement  of  the  suit;  that  Davis  Pulliam  had  also  an  in- 
closure  of  twelve  acres.  The  defendant  then  introduced  a  deed 
from  her  to  Johnson  for  fourteen  acres  of  the  land,  dated  tho 
twenty-fifth  of  March,  1843;  also  a  deed  from  her  to  Pulliam 
for  twelve  and  a  half  acres,  dated  thQ  ninth  of  October,  1845. 
The  defendant  then  offered  to  prove  by  a  witness,  that  A.  W. 
Snyder  paid,  in  fact,  nothing  for  the  land,  and  that  witness  em- 
ployed Governor  Edwards  as  an  attorney,  in  1818,  to  examine 
into  the  title  to  the  land ;  and  that  Edwards  afterwards  pur- 
chased the  land,  well  knowing  that  Snyder  paid  nothing  for  it; 
which  evidence  was  objected  to  and  excluded  by  the  court. 
This  was  all  of  the  evidence. 

The  court,  at  the  instance  of  the  plaintiff,  gave  the  following 
instructions:  1.  If  the  jury  believe  from  the  evidence,  that 
Hosea  Eigg  occupied  the  premises  described  in  the  declaration, 
or  a  part  thereof,  as  the  tenant  of  the  plaintiff  or  of  those  from 
whom  he  derives  title,  and  paid  rent  therefor,  then  the  said  Hosea 
Bigg  and  those  claiming  under  him  are  estopped  by  such  pay- 
ment of  rent,  from  questioning  that  those  to  whom  he  paid  rent, 
had  at  the  time  title  to  the  land.  2.  That  the  possession  of  the 
land  in  question  for  more  than  twenty  years  by  the  defendant, 
or  those  under  whom  she  claims,  is  no  bar  to  the  recovery  of  the 
plaintiff  in  this  suit,  if  they  believe  that  such  possession  was  in 
submission  to  the  title  of  the  plaintiff,  or  those  from  whom  he 
claims.  3.  That  possession,  in  order  to  bar  the  claim  and  right 
of  the  plaintiff  in  this  suit,  must  be  adverse  to  tho  plaintiff's 
title;  and  a  possession  for  more  than  twenty  years  consistent 
with  the  plaintiff's  title  constitutes  no  defense  to  this  action. 
4.  That  the  only  question  in  this  case  is  between  John  Cook 
and  Bachael  Bigg,  and  that  the  jury  in  this  case  have  nothing 
to  do  with  the  rights  of  other  persons.  5.  That  the  jury  have 
no  right  to  draw  any  inference  unfavorable  to  the  plaintiff  bj 
reason  of  his  objecting  to  the  introduction  of  testimony,  which 
was  excluded  by  the  court  as  improper.  6.  That  the  mortgage 
from  Bigg  and  wife  to  Perry  is  a  mortgage  of  real  estate. 
7.  That  the  patent  issued  to  Hosea  Bigg  in  1840  inures  to  the 
benefit  of  his  mortgagee,  and  those  claiming  under  him;  and 
the  issuing  of  said  patent  to  Bigg  in  1840  can  not  be  set  up  in 
this  case  to  defeat  the  title  derived  from  Bigg,  for  the  same 
land  and  before  the  patent  issued.  8.  That  the  claims  of  inno- 
cent purchasers  not  parties  to  this  suit,  have  nothing  to  do  with 


468  RiQG  V.  Cook.  [Illinoiai 

ihiB  case;  and  their  titles  and  possessions  obtained  before  the 
commencement  of  this  suit  are  not  affected  bj  the  decision  in 
this  case.  9.  That  if  the  jury  belieye  from  the  eyidence,  that 
the  defendant's  only  claim  to  the  land  in  question  is  derived 
from  Hosea  Bigg^  and  that  said  Hosea  Bigg,  before  the  patent 
issued  for  the  land,  mortgaged  the  same  to  one  Peny  with  a 
coTeuant  of  warranty,  anjd  that  the  plaintiff  has  shown  a  con- 
nected title  from  said  Perry  to  himself,  then  the  said  defendant 
is  estopped  from  Betting  up  the  title  acquired  by  the  issuing  of 
said  patent  against  the  said  plaintiff.  The  defendant  excepted 
to  the  giving  of  these  instructions. 

Before  the  jury  retired,  it  was  agreed  by  counsel,  that  the 
jury  might  seal  up  their  verdict  and  separate,  and  that  the  ver- 
dict might  afterwards  be  reduced  to  proper  form.  The  jury  ac- 
cordingly made  up  a  sealed  verdict  as  follows:  "  We,  the  jury, 
find  the  defendant  guilty;"  which  was  opened  the  next  morning 
at  ten  o'clock;  and  at  two  o'clock  of  the  same  day  it  was  re- 
duced to  fprm  by  the  plaintiff's  counsel,  to  which  the  defendant 
made  no  objection,  but  asked  that  the  jury,  which  had  not  then 
been  discharged  for  the  term,  might  be  polled;  which  request 
the  court  denied,  and  the  defendant  excepted.  The  verdict,  as 
finally  entered,  finds  the  defendant  guilty  of  withholding  the 
possession  of  the  land  in  question  from  the  plaintiff,  who  is  en- 
titled to  an  estate  in  fee  therein;  except  as  to  the  part  claimed 
by  Brown,  Johnson,  and  Pulliam,  as  stated  in  the  evidence,  of 
which  part  the  defendant  is  not  guilty.  The  court  overruled  a 
motion  for  a  new  trial,  and  rendered  judgment  on  the  verdict. 
The  defendant  prosecuted  an  appeal  to  this  court. 

For  a  full  understanding  of  this  case,  it  may  be  proper  to  look 
into  the  origin  and  character  of  these  militia  claims.  The  sixth 
section  of  the  act  of  congress  of  the  third  of  March,  1791,  con- 
ferred authority  on  the  governor  of  the  territory  north-west  of 
the  Ohio,  to  make  a  grant  of  land  not  exceeding  one  hundred 
acres,  to  each  person  who  had  not  obtained  any  donations  of  land 
from  the  United  States,  and  who,  on  the  first  of  August,  1790, 
was  enrolled  in  the  militia  at  Yincennes,  or  in  the  Illinois  coun- 
try, and  had  done  militia  duty  therein;  the  land  to  be  laid  out 
at  the  expense  of  the  grantees,  and  in  such  place  and  form  aa 
the  governor  might  direct:  1  Story's  L.  N.  S.  203,  c.  101.  The 
act  of  the  twentieth  of  February,  1812,  appointed  commission- 
ers to  inquire  into  and  report  upon  the  validity  of  claims  to 
land  in  the  Easkaskia  land  district,  which  were  derived  from 
confirmations  made  or  pretended  to  have  been  made  by  the  gov- 
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emoxs  of  the  north-west  and  Indiana  territories:  2  Id.  1213,  c. 
22.     The  act  of  the  sixteenth  of  April,  1814,  confirmed  the 
daims  reported  bj  the  commissioners,  and  set  apart  a  certain 
tract  of  country  within  the  Easkaskia  land  district,  to  satisfy 
the  nnlocated  claims  of  persons  to  land  within  the  Illinois  ter- 
ritory, confirmed  to  them  theretofore,  or  by  that  act;  and  gave 
to  eTery  person  residing  within  the  reserved  district,  and  who 
had  actually  cultiTated  or  improved  a  tract  of  land  therein  prior 
to   the  fifth  of  February,  1813,  a  right  of  pre-emption  in  the 
purchase  of  not  less  than  one  quarter  section,  nor  more  than  one 
section,  including  his  improvement,  the  entry  to  be  made  on  or 
before  the  first  day  of  October,  1814;  and  authorized  the  pur- 
chaser, if  the  owner  of  any  unlocated  confirmed  land  claim,  to 
deliver  the  evidence  thereof  to  the  receiver^  in  full  payment  of 
the  quantity  of  acres  contained  in  the  claim.     The  act  further 
provided,  that  after  the  first  of  October,  1814,  the  land  within 
the  reserved  district  should  be  subject  to  entry  by  any  person 
being  the  owner  of  unlocated  confirmed  land  claims:  Id.  1415, 
c.  120. 

It  appears  from  the  evidence,  that  Bigg  settled  on  the  land  in 
controversy  as  early  as  the  year  1801,  and  continued  in  the  act- 
ual possession  until  his  death,  subsequent  to  the  first  of  July, 
1841.  In  1808,  he  purchased  the  militia  claims  for  the  purpose 
of  securing  the  title  to  the  land.  To  secure  Perry  in  the  pay- 
ment of  the  purchase  money  and  other  indebtedness,  he  mort- 
gaged the  four  hundred  acres  called  for  by  the  claims,  which 
were  described  in  the  mortgage  as  laid  in  the  improvement, 
where  he  then  resided.  The  claims  were  not  confirmed,  and 
could  not,  therefore,  be  so  appropriated  as  to  vest  in  Eigg  the 
legal  estate  in  the  land;  but  the  mortgage  gave  them  a  fixed  and 
definite  location  on  the  land  claimed  and  improved  by  Bigg.  It 
was  no  doubt  the  understanding  of  the  parties,  that  the  claims 
should  be  applied  in  obtaining  the  title  to  the  land  then  claimed 
by  Bigg,  and  that  the  mortgage  should  embrace  this  identical 
land,  and  not  a  floating  right  to  that  number  of  acres  anywhere 
in  the  country.  Bigg,  intending  in  good  faith  to  carry  this  de- 
sign into  effect,  did  not  hesitate  to  mortgage  the  land  of  which 
he  expected  to  become  the  legal  owner;  and  the  more  effectually 
to  secure  Perry,  he  covenanted  to  warrant  and  defend  the  title. 
The  claims  were  confirmed  in  1813,  and  Bigg,  availing  himself 
of  the  right  of  pre-emption,  founded  on  his  residence  and  im- 
provements, entered  the  land  with  the  claims  in  1814,  and  thus 
acquired  the  legal  estate.    We  entertain  no  doubt  that  the  mort- 
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gage  was  intended  to  embrace  the  land  in  question.  The  differ- 
ence in  quantity  was  probably  the  result  of  subsequent  surveys 
and  subdivisions,  not  then  in  the  contemplation  of  the  parties. 
That  can  not  afifect  the  validity  of  the  mortgage  as  to  the  part 
actually  entered  by  Eigg.  If  the  land  purchased  by  Eigg^  in 
1814,  was  the  same  mortgaged  by  him  to  Perry  in  1808,  the  after- 
acquired  title  inured  to  the  benefit  of  the  mortgagee;  and  Ki^g, 
and  all  persons  claiming  through  him,  are  estopped  by  the  cov- 
enant of  warranty  contained  in  the  mortgage,  from  asserting 
any  title  as  against  the  mortgagee,  and  those  claiming  under 
him.  On  this  point,  the  authorities  are  uniform  and  conclusive: 
4  Kent's  Com.  98;  Jackson  v.  Matsdorf,  11  Johns.  91  [6  Am. 
Dec.  865];  Jackson  ex  dem.  McCrackin  v.  Wright,  14  Id.  193; 
Terreti  v.  Taylor,  9  Cranch,  43;  Somes  v.  Skinner,  3  Pick.  52; 
White  Y.  PaUen,  24  Id.  324;  Allen  v.  Parish,  3  Ohio,  107;  Bond 
V.  Swearingen,  1  Id.  395. 

The  mortgage  being  a  valid  one  of  the  lands  in  dispute,  the 
question  arises,  was  the  title  of  Bigg  divested  by  the  proceed- 
ings to  foreclose  the  mortgage  ? '  These  proceedings  are  evidenee 
in  a  collateral  action,  and  in  determining  upon  their  validity, 
the  only  question  is  one  of  authority;  whether  the  court  pro- 
nouncing the  judgment  had  the  power  to  adjudicate  upon  the 
rights  of  the  parties  under  the  mortgage,  not  whether  its  decis- 
ion was  correct  or  erroneous;  and  whether  the  sheriff  had  au- 
thority to  execute  the  process  of  the  court,  not  whether  his  acts 
binder  it  were  regular  or  irregular.  If  the  court  had  jurisdiction 
of  the  case,  and  the  officer  authority  to  make  the  sale,  the 
errors  of  the  one  and  the  irregularities  of  the  other  are  to  be  in- 
quired into  and  corrected  directly,  and  not  collaterally;  either 
by  a  resort  to  an  appellate  tribunal,  or  a  direct  application  to 
the  court  issuing  the  process,  and  having  the  right  to  control 
it:  Voorhees  v.  Bank  of  the  United  States,  10  Pet.  449;  BwckmaS" 
ier  V.  Jackson  ex  dem.  Carlin,  3  Scam.  104;  Swiggart  v.  Harher, 
4  Id.  364  [39  Am.  Dec.  418].  The  act  of  March  22, 1818,  pro- 
vided for  the  foreclosure  of  a  mortgage  upon  a  scire  facias  to  the 
mortgagor  sued  out  by  the  mortgagee,  his  heir,  executor,  ad- 
ministrator, or  assignee,  and  authorized  a  sale  of  the  mortgaged 
premises  on  process  of  levari  facias,  after  an  appraisal  of  the . 
property,  and  upon  twenty  days*  notice  of  sale:  Laws  of  1819, 
p.  177.  By  the  act  of  the  seventeenth  of  February,  1823,  the 
sheriff  was  required  to  give  but  fifteen  days'  notice  of  the  sale: 
Laws  of  1823,  p.  169.  The  remedy  pursued  in  the  foreclosure 
of  the  mortgage  was  authorized  by  the  statute.     The  court  had 
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jurisdiction  of  the  subject-matter,  and  acquired  jurisdiction  oyer 
the  persons  of  the  parties;  and  its  decision  must  be  regarded  as 
conclusive  of  their  rights  under  the  mortgage.  The  process 
issued  for  the  enforcement  of  the  judgment  was  a  legal  one,  and 
justified  the  sheriff  in  levying  on  and  selling  the  land  in  ques- 
tion. If  there  was  error  in  the  judgement,  the  mortgagor  might 
have  procured  its  reversal;  if  the  proceedings  under  it  were 
irregular,  the  court  would  have  set  them  aside  on  his  application. 

It  is  insisted  that  there  are  fatal  variances  between  the  judg- 
ment introduced  in  evidence  and  the  one  set  out  in  the  execu- 
tion, in  the  amount  of  the  judgment,  and  in  the  names  of  the 
parties.  The  answer  to  the  first  objection  is,  that  the  judgment 
as  amended  at  the  subsequent  term  corresponds  precisely  in 
amount  with  the  one  described  in  the  writ.  There  is  no  sub- 
stantial variance  in  the  names  of  the  parties.  The  name  of 
the  plaintiff  is  the  same,  both  in  the  record  of  the  judgment  and 
in  the  process;  the  only  difference  being  in  the  description  of 
the  person,  or.  the  character  in  which  she  sued.  This  descrip- 
tion is  abbreviated  in  the  entry  of  the  judgment,  while  it  is  set 
out  at  length  in  the  execution.  The  two  descriptions  are  con- 
sistent with  each  other,  and  clearly  indicate  the  same  person. 
It  is  contended  that  the  sale  by  the  sheriff  was  void,  because 
twenty  days  did  not  intervene  between  the  levy  and  the  sale. 
The  act  of  the  seventeenth  of  February,  1823,  in  force  when  the 
proceedings  on  the  execution  took  place,  required  but  fifteen 
days'  notice  of  the  sale.  The  sheriff,  therefore,  had  time  to 
give  the  required  notice.  The  estate  of  the  mortgage  was  di- 
vested by  these  proceedings,  and  vested  in  the  purchaser  at  the 
sheriff's  sale;  and  that  estate,  by  intermediate  conveyances,  has 
passed  to  the  appellee.  The  offer  of  the  appellant  to  prove  that 
Snyder  paid  nothing,  in  fact,  for  the  land,  and  that  this  was 
known  to  his  grantee  before  he  purchased  it,  was  properly  re- 
fused by  the  court.  The  land  was  sold  to  Snyder  for  more  than 
a  thousand  dollars,  and  Bigg  received  a  credit  on  the  judgment 
to  that  extent.  Whether  iiie  plaintiff  in  the  judgment,  or  the 
sheriff,  ever  received  payment  of  this  amount,  was  a  matter  of 
no  importance  to  Bigg  or  the  appellant.  That  was  a  matter 
exclusively  between  the  plaintiff,  the  sheriff,  and  the  purchaser. 

The  court  did  not  err  in  permitting  the  witness  to  state  who 
had  control  of  Governor  Edwards'  property  after  his  death. 
This  testimony  was  not  called  out  with  a  view  of  showing  who 
was  the  personal  representative  of  Edwards;  but  for  the  pur- 
pose of  as.certaining  who  had  the  management  of  the  property. 
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The  appellee  did  not  offer  to  proye  by  the  witness  who  was  ihm 
executor  of  Edwards.    The  letters  testamentary  would  have 
been  the  best  eyidence  of  that  fact.     The  court  properly  al- 
lowed the  witness  to  state  all  that  Bigg  said  at  the  time  he  paid 
the  rent,  relating  to,  and  explanatory  of  such  payment.     These 
statements  accompanying  the  act  of  payment,  were  a  part  of  the 
rea  gestce;  and  admissible  for  the  purpose  of  illustrating  the 
character  of  the  transaction,  and  explaining  the  object  and  in* 
tention  of  the  party.    But  the  declarations  of  Bigg,  respecting 
the  payment  of  the  mortgage,  and  the  title  of  the  former  owners 
of  the  land,  were  properly  excluded  by  the  court.    These  mat- 
ters were  foreign  to  the  question  of  the  payment  of  the  rent,  not 
tending  to  explain  or  elucidate  it.     If  the  mortgage  was  paid, 
that  would  have  been  a  good  answer  to  the  application  to  fore- 
close it,  and  the  defense  should  have  been  interposed  in  that 
proceeding.     The  fact  that  the  mortgage  was  unpaid  was  res 
adjudiceUa;  and  the  judgment  must  foreyer  be  conclusiye  of  that 
question.     The  title  of  the  parties  under  the  mortgage  had  long 
since  yested,  and  was  not  to  be  impeached  by  the  declaration  of 
a  party  interested  in  defeating  it.     It  was  a  clear  attempt  on  the 
part  of  the  appellant  to  proye  facts  indirectly,  and  by  testimony 
coming  from  an  interested  source,  which  she  would  not  haye 
been  allowed,  on  any  principle  of  law,  to  do  directly  and  by  dis- 
interested testimony. 

The  appellant  can  claim  no  right  to  the  land  in  consequence 
of  an  adverse  possession.  The  possession  of  her  ancestor  was 
subseryient  to  the  title  derived  under  the  mortgage,  as  late,  at 
least,  as  1836.  After  that  time,  he  voluntarily  paid  rent  to  the 
heirs  of  Governor  Edwards,  and  thereby%dmitted  himself  to  be 
their  tenant.  Even  if  adverse  from  that  period,  the  possession 
had  not  ripened  into  a  right  when  this  suit  was  commenced,  the 
right  of  entry  of  the  real  owner  not  being  barred  until  an  ad- 
verse possession  of  twenty  years.  While  a  tenancy  exists,  the 
tenant  can  not  dispute  the  title  of  his  landlord,  either  by  setting 
up  a  title  in  himself,  or  a  third  person.  The  possession  of  the 
tenant  is  the  possession  of  the  landlord  as  long  as  the  tenure  is 
acknowledged.  It  is  not  until  the  tenure  is  denied,  and  the  fee 
claimed  adversely,  that  the  possession  assumes  a  hostile  charac- 
ter, and  the  statute  of  limitations  begins  to  run.  And  where 
tlie  possession  has  been  consistent  with,  or  in  submission  to  the 
title  of  the  real  owner,  nothing  but  a  clear,  unequivocal,  and 
notorious  disclaimer  aud  disavowal  of  the  title  of  such  owner, 
will  render  the  possession,  however  long  continued,  adverse: 
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WiUisan  t.  Waiieina,  8  Pet.  48;  ZeOer  t.  Eoioeri,  4  How.  (U.  3.) 
289;  Jackson  y.  Burton,  1  Wend.  341.  There  vraa  no  error  in  the 
inBtructions  of  the  court.  The  law  of  the  case  was  fairly  and 
eorrectly  stated  to  the  jury. 

A  party  has  the  right  to  have  the  jury  polled  on  the  receipt 
of  the  verdict,  and  a  denial  of  the  right  is  error:  Johnson  v. 
Howe,  2  Oilm.  342.    It  makes  no  difference  whether  the  verdict 
is  brought  in  sealed,  or  delivered  ore  terms  by  the  foreman:  Fox 
T.  Smiihy  8  Cow.  23;  Jackson  v.  Hawks ,  2  Wend.  619.     A  direc- 
tion to  the  jury  to  seal  up  their  verdict  and  separate,  does  not 
dispense  with  their  personal  attendance  in  court,  when  the  ver- 
dict is  opened;  and  if  any  of  them  dissent,  the  verdict  can  not 
be  received:  Root  v.  Sherwood^  6  Johns.  68  [5  Am.  Dec.  191]; 
Lawrence  v.  Steams ,  11  Pick.  501.     After  a  verdict  is  received 
and  the  jury  discharged,  the  control  of  the  jury  over  the  case 
is  at  an  end,  and  they  can  not  be  recalled  to  alter  or  amend  the 
Terdict:  Sargent  v.  The  State,  11  Ohio,  472.     When  the  verdict 
was  opened  in  the  present  case,  the  appellant  might  have  in- 
sisted on  her  right  to  have  the  jurors  severally  asked  if  it  was 
their  verdict;  but  omitting  to  exercise  the  right  then,  she  was 
precluded  from  doing  it  afterwards.     As  we  understand  the  bill 
of  exceptions,  the  verdict  was  received  by  the  court  in  the  pres- 
ence of  the  jury;  and  the  jury  were  then  discharged  from  the 
case,  with  an  existing  stipulation  of  counsel,  that  the  verdict 
might  afterwards  be  reduced  to  form  and  entered  of  record. 
The  right  of  the  appellant  to  have  the  jury  polled  was  gone,  for 
the  reason  that  the  control  of  the  jury  over  their  verdict  had 
ceased.     She  had  still  the  right  to  insist  that  the  real  finding  of 
the  jury  should  be  pursued  in  putting  the  verdict  into  form. 
No  objection  on  this  score  was  taken,  and  could  not  with  any 
show  of  propriety  have  been;  for  while  the  verdict,  as  returned 
by  the  jury,  was  for  the  whole  of  the  premises  claimed,  the  ver- 
dict as  finally  entered  was  but  for  a  part  of  the  premises.     This 
modification  was  not  to  her  prejudice. 

The  judgment  of  the  circuit  court  is  affirmed,  with  the  costs 
of  this  apx>eal. 
Judgment  affirmed. 

Whebb  Faett  Acquires  Tttlb  atfeb  a  Gonveyanob  with  General 
Wabsajnty,  the  title  thus  acqnired  innreB  to  the  benefit  of  his  grantee,  and 
the  jiprantee  then  has  no  right  to  elect  whether  or  not  to  reject  the  title:  Bax* 
ter  V.  Bradbury,  37  Am.  Deo.  49;  and  see  note  thereto  collecting  cases  oa 
effect  of  subsequently  acquired  title. 

Bight  of  Pollimo  Jubt. — A  defendant  has  not  a  right,  either  in  a  orim* 
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inal  or  ciTil  case,  to  have  the  jnry  polled:  State  v.  AUen^  10  Am.  Deo.  687l 
bat  see  note  thereto.    See  also  Boot  ▼.  Sherwood^  5  Id.  191. 

TxNANT,  Adysbss  Possbbion  bt:  See  note  to  FBurrcw  v.  Sdmrnndatm,  41 
Am.  Deo.  253. 


Benjaiok  V.  MoGoNinsiiL. 

[4  OXLSKAV,  S36.] 
DSfKETDAlIT    HAB  NOT  TH£    RiOHT    TO    PlSAD    SpBOIALLT,    AND  AUO    QXTB 

NoncB  of  special  matter,  relied  on  as  a  defense  under  the  general  iasaa. 
When  he  so  pleads,  he  may  be  called  on  to  elect  how  he  will  proceed. 

Whin  thje  Lanodags  of  a  Contbact  is  AmbiouguSp  the  courts  endeavor 
to  ascertain  and  to  give  effect  to  the  intention  of  the  parties. 

Whxn  thb  Lakguagb  ot  a  Cgktbaot  is  Uniquivooal,  thxbb  18  No 
Room  vok  CoNSTBnonGir,  althoogh  it  may  not  express  the  intention  at 
the  parties. 

Pbgtiso,  Totally  Befuonant  to  a  Comtbaot  ot  Which  It  n  a  Pabt,  is 
void. 

Bslxasb  of  Onb  of  Two  Pabtibs  Boukd  nr  ab  OBUOATioir  releases  the 
other,  though  the  release  contains  a  proviso  that  such  other  party  shall 
not  take  advantage  ot  it. 

Pbbsokal  Aotign,  Okob  Susfbkdbd,  by  the  voluntary  act  of  the  peison  en- 
titled to  it,  is  forever  diBchai^ed. 

Ik  AcTnoNS  ex  Ck)NTiiACTa  against  Sbvbbal,  the  plaintiff  must  recover 
against  aU  or  none.  He  can  not  take  judgment  against  some  of  the  de» 
fondants  and  enter  a  nolle  prosequi  as  to  the  rest,  unless  a  defense  per- 
sonal to  them  is  interposed. 

Bbleasb  not  under  Seal  is  Valid,  if  it  expresses  or  is  supported  by  a 
consideration,  or  if  evidenced  by  a  valid  decree  of  a  court  of  record. 

Aiae&ation  of  Note. — An  account  was  stated  and  settled  in  writing,  and 
on  the  same  page  a  note  was  written  beginning  with  the  words,  "For 
and  in  consideration  of  the  above  account. "  The  note  was  afterwards 
torn  off  from  the  account;  the  words  quoted  were  erased,  and  in  their 
place  were  written  the  words,  *'  On  demand;"  the  note  was  not  other- 
wise changed.  It  was  held  that  the  alteration  was  material,  and  that 
the  plaintiff  could  not  recover  on  the  note  as  altered. 

Debt  by  Murray  McConnell  and  others  against  Charles  Ben- 
jamin and  Mark  W.  Delahay.  The  verdict  and  judgment  were 
for  plaintiffs.  Defendant  Benjamin  appealed.  The  facts  ap- 
pear from  the  opinion. 

D,  A,  Smith,  for  the  appellant. 

M.  McGonnell,  for  the  appellees. 

By  Court,  Pubfle,  J.  The  appellees  sued  the  appellant  by  pe- 
tition and  summons,  upon  a  promissory  note,  as  follows: 

"  On  demand,  for  value  received,  we  promise  to  pay  Murray 
McConnell  and  HoUoway  Vansyckel,  or  order,  two  hundred  and 
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four  dollars  and  forty-four  cents,  mihout  defalcation,  discount, 
or  set-off. 

"  December  4, 1839.  0.  Bbhjamin  &  Co." 

» 

Benjamin  only  was  served  with  process,  although  the  writ 
issued  against  both  him  and  Delahay.    Appellant  pleaded: 

1.  Payment. 

2.  That  appellant  and  Delahay  made  the  note  as  partners; 
that  on  the  twenty-seventh  day  of  March,  a.  d.  1844,  appellees 
made  an  agreement  in  writing  with  Delahay,  and  filed  the  same 
of  record  in  the  Scott  circuit  court,  in  a  chanceiy  suit  then 
pending  in  that  court,  between  McConnell,  Yansjckel,  and 
James  A.  McDougall,  complainants,  v.  Mark  W.  Delahay,  de- 
fendant, by  which  agreement  Delahay  was  discharged  from 
the  payment  of  the  note,  and  the  same,  as  against  him,  was  re- 
leased and  canceled.  That  by  this  agreement,  it  was  expressly 
provided,  that  the  same  should  not  operate  to  release  Benjamin, 
nor  be  considered  as  canceled  as  to  him.  The  plea  further 
shows,  that  this  agreement  was  made  upon  a  compromise  and 
settlement  of  said  chanceiy  suit.  { 

3.  That  on  the  fourth  day  of  December,  1839,  the  firm  of  C. 
Benjamin  &  Co.  executed  a  paper,  of  which  the  following  is  a 
copy: 

<<  Charles  Benjamin  and  Mark  W.  Delahay,  trading  and  doing 
business  under  tiie  name,  firm,  and  style  of  C.  Benjamin  &  Co., 
to  McConnell  &  Yansyckel,  successors  of  McConnell,  Ormsbee 
&  Co.,  Dr. 

1889.  Jan'y  1.  To  balance  as  per  account  rendered $227  37 

Dec.  4.  Eleven  months'  interest  on  same 25  00 


$262  37 
Deo.    4.  By  their  account  rendered. . .  .$43  22 

Interest  from  January  1 4  75        47  97 

To  balance $204  40 

"For  and  in  consideration  of  the  above  account,  and  for 
value  received,  we  promise  to  pay  to  Murray  McConnell  and 
HoUoway  W.  Yansyckel,  or  order,  two  hundred  and  four  dol- 
lars and  forty-four  cents,  without  defalcation,  discount,  or  set-off. 
"  December  4,  1839.  C.  Bbnjamin  &  Co." 

And  the  said  defendant  having  examined  the  note  set  forth  in 
plaintiffs'  petition  and  summons,  says,  that  the  said  note  is  a 
mutilated  part  of  the  note  and  account  above  set  forth;  there- 
fore defendant  avers,  that  the  note  set  forth  in  plaintiffs'  peti- 
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Hon  and  Bummons  is  not  his  note,  and  that  he  did  not  make  and 
execute  the  same  iu  manner  and  foim  as  stated  in  the  plaintifis' 
petition.     The  truth  of  this  plea  was  sworn  to  bj  Benjamin. 

4.  Ml  debet,  under  which  the  appellant  gave  notice,  that  he 
would  offer  in  evidence  upon  the  trial,  the  proceedings  and 
record  in  the  chancery  suit,  and  the  facts  relative  to  the  release 
and  discharge  of  Delahay  from  the  payment  of  the  note  sued  on, 
as  stated  in  and  referred  to  in  appellant's  second  plea. 

To  the  first  and  fourth  pleas  the  appellees  replied  geneiallj, 
and  issues  on  each  were  joined  to  the  country.  Demurrers  were 
filed  to  the  second  and  third  pleas,  which  were  sustained  by  the 
court.  The  court,  on  the  trial,  permitted  the  record  of  the 
chancery  suit  before  mentioned,  containing  the  contract  releas- 
ing Delahay  from  the  payment  of  the  note  sued  on  in  this  case, 
to  be  read  in  evidence.  After  the  evidence  was  closed,  the 
appellant's  counsel  requested  the  court  to  instruct  the  jury,  that 
"  if  the  jury  believed  from  the  evidence,  that  the  facts  stated  in 
the  notice  under  the  general  issue  are  proven,  they  must  find  for 
the  defendant  Benjamin,"  which  instruction  the  court  refused, 
and  the  defendant  excepted.  The  jury  returned  a  verdict  for 
appellees — appellant  moved  for  a  new  trial,  which  motion  was 
overruled,  and  appellant  excepted. 

The  agreement  releasing  Delahay  from  the  payment  of  the 
note,  which  the  second  plea  alleges  is  the  note  sued  on  in  this 
case,  constitutes  a  portion  of  the  decree  entered  in  the  said 
chancery  suit,  which  decree  is  recited  at  length  in  said  plea,  and 
is  as  follows: 

*'  This  day  came  all  the  parties  to  this  suit  iii  open  court,  and 
by  consent  of  the  parties,  it  was  ordered  as  follows  (to  wit): 
The  said  complainants  hereby  release  all  claims  to  all  and  each 
of  the  demands  and  notes  (that  is,  the  balance  due  thereon), 
mentioned  and  set  forth  in  the  bill  filed  in  this  cause,  and  all  of 
which  notes  are  hereby  released  and  canceled  as  against  him  the 
said  Delahay.  Provided,  that  this  shall  not  operate  so  as  to  re- 
lease C.  Benjamin  from  a  note  given  by  him  under  the  firm  of 
C.  Benjamin  &  Co.,  on  the  fourth  day  of  December,  1839,  which 
last  mentioned  note  is  not  canceled,  nor  is  the  said  Delahay 
bound  therefor.  The  said  HoUoway  W.  Vansyckel  hereby 
agrees  to  pay  all  the  costs  made  by  the  complainants,  or  either 
of  them  in  this  case,  and  all  the  costs  made  by  them,  or  either 
of  them,  in  the  case  taken  to  the  supreme  court.  It  is  further 
ordered  and  decreed  by  consent  as  aforesaid,  that  the  said  Dela- 
hay hereby  releasea  and  conveys  to  the  said  McConnell  and  Van- 
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Bjckel,  all  his  rights  and  claimB  to  all  the  property  and  real 
estate  mentioned  in  the  bill  filed  in  this  case,  and  the  sale  of  the 
master  in  chancery  of  the  same,  is  hereby  confirmed;  and  to  all 
the  rents,  and  profits,  and  proceeds  of  all  of  said  property,  at  all 
and  any  time  growing  out  of  the  same,  to  this  date,  he,  the  said 
Delahay,  surrenders  his  claim,  and  it  is  ordered  by  consent,  that 
the  costs  made  in  the  supreme  court  by  taking  thiis  case  there, 
by  the  said  Delahay,  is  to  be  entered  upon  the  fee-book  of  this 
court  in  this  case,  and  the  said  Delahay  agrees  to  pay  the  costs 
made  by  him,  both  in  the  supreme  court  and  in  this  court,  in 
this  cause,  and  that  fee  bills  including  all  said  costs  against 
each  of  said  persons,  issue  from  this  court,  for  the  costs  made 
hy  each  of  them  respectively.    Tweniy-seyenth  of  March,  1844. 

M.  MoCoNNELL. 

H.  W.  Vakstckel. 
Mabk  W.  Delahat." 

The  errors  relied  on  by  appellant,  question  the  correctnesa 
of  the  judgment  of  the  court  in  sustaining  the  demurrer  to  the 
second  and  third  pleas,  and  in  refusing  the  instruction  asked  by 
the  counsel  for  appellant.  There  is  no  direct  assignment  that 
the  court  erred  in  sustaining  the  demurrer  to  the  second  plea, 
but  the  questions  involved  by  the  detaurrer  to  said  second  plea, 
and  the  refusal  to  give  the  instruction  asked  are  the  same, 
whether  the  release  set  up  presents  a  good  bar  to  the  appellees' 
cause  of  action  in  this  suit.  It  is  manifest  from  an  inspection 
of  this  plea,  and  also  from  an  examination  of  the  decree  set  out 
in  the  chancery  suit,  and  read  in  evidence  upon  the  trial,  that 
the  release  by  McConnell  and  Yansyckel  to  Delahay,  was  for  a 
valuable  consideration.  It  was  made  upon  the  settiement  and 
compromise  of  a  contested  suit^  pending  between  the  parties. 
Delahay,  in  consideration  of  this  release,  and  other  matters  set 
out  in  the  decree,  also  released  to  McConnell  and  Yansyckel 
"  all  his  rights  and  claims  to  all  the  property  and  real  estate 
mentioned  in  the  bill"  of  complainant,  and  agreed  that  the  sale 
of  the  master  should  be  confirmed,  etc. ;  and  the  whole  contract 
was,  by  the  consent  of  the  parties,  made  the  decree  of  the  court, 
and  entered  of  record  as  such.  That  this  agreement,  thus  sol- 
emnly made,  completely  and  forever  discharged  Delahay  from 
all  liability  to  pay  any  portion  of  the  note  in  controversy,  there 
can  not  be  a  doubt.  It  was  as  much  binding  and  obligatory 
upon  McConnell  and  Yansyckel,  as  the  release  on  the  part  of 
Delahay  was  upon  him.  As  to  Delahay,  the  cause  of  action  was 
extinguished.    It  may,  perhaps,  not  be  improper  to  remark  here, 
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that  the  statate  does  not  give  to  a  defendant,  the  right  to  plead 
specially,  and  also  give  notice  of  the  special  matter  relied  on 
as  a  defense  under  the  general  issue;  and  when  this  is  done,  the 
proper  practice  would  be  for  the  court,  on  motion,  to  direct  him 
to  elect  how  he  will  proceed.  This,  however,  is  a  matter  of  dis- 
cretion. 

But  it  is  contended,  that  inasmuch  as  there  is  a  special  pro- 
viso in  this  agreement,  that  the  contract  shall  not  operate  to 
discharge  Benjamin;  and  inasmuch  as  the  same  is  not  executed 
under  the  seals  of  the  parties,  that  his  liability  still  remains. 
This  is  a  proposition  which  the  law  must  settle.  In  the  con- 
struction of  a  contract,  where  the  language  is  ambiguous,  courts 
uniformly  endeavor  to  ascertain  the  intention  of  the  parties,  and 
to  give  effect  to  that  intention.  But  where  the  language  is  un- 
equivocal, although  the  parties  may  have  failed  to  express  their 
real  intentions,  there  is  no  room  for  construction,  and  the  legal 
effect  of  the  agreement  must  be  enforced.  A  proviso  in  a  con- 
tract totally  repugnant  to  the  contract,  itself,  is  void.  '*  If  two 
are  bound  in  an  obligation,  and  the  obligor  releases  to  one  of 
them,  with  a  proviso  that  the  other  shall  not  take  advantage  of 
it,  this  proviso  is  void :"  5  Bac.  Abr.  702,  G.  The  doctrine  has 
long  been  considered  as  settled,  that  a  release  to  one  of  two  or 
more  joint,  or  joint  and  several  obligors  or  promisors,  is  a  re- 
lease of  all:  Id.;  Clayton  v.  Eynasion,  2  Salk.  574;  Slater,  Ex 
parte,  6  Ves.  146;  and  **  a  personal  action,  once  suspended  by  the 
voluntary  act  of  the  party  entitled  to  it,  is  forever  gone  and  dis- 
charged:" Thomas  v.  Thompson^  2  Johns.  473;  Robertson  v.  Smithy 
18  Id.  478  [9  Am.  Dec.  227];  De  Zeng  v.  Bailey,  9  Wend.  336; 
Twckerman  v.  Newhall,  17  Mass.  581;  Wardv.  Johnson,  13  Id.  148; 
Bowley  v.  Stoddard,  7  Johns.  207. 

In  the  case  of  HaU  v.  Rochester,  3  Cow.  374,  an  action  was 
brought  on  a  joint  and  several  promissory  note  against  them; 
two  of  the  defendants  appeared  and  pleaded  that  the  note  was 
fraudulently  obtained.  The  plaintiff  entered  a  nolle  prosequi  as 
to  them,  and  took  a  default  against  the  other  defendant.  This 
was  held  to  be  error.  In  Tolman  v.  Spaulding,  3  Scam.  14,  this 
court  say:  "  It  is  well  settled,  that  in  actions  ex  contractu  against 
several,  the  plaintiff,  to  entitle  himself  to  recover,  must  prove  a 
promise  as  to  all  of  the  defendants,  and  he  is  not  permitted  to 
take  a  judgment  against  part  of  the  defendants,  and  enter  a 
nolle  prosequi  as  to  the  rest,  unless  a  defense  personal  to  them 
is  interposed."  The  same  principle  is  reaffirmed  in  the  case  of 
Wann  v.  McNuUy,  2  Gilm.  355  |43  Am.  Dec.  58],  and  also  in 
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the  cases  before  referred  to.  But  it  is  objected,  that  this  release 
or  contract  is  not  under  seal,  and,  therefore,  is  ineffectual  to 
bar  the  action  as  against  Benjamin.  Our  answer  to  this,  is 
found  in  the  authorities  above  quoted:  '*  That  if  it  is  a  release 
as  to  one,  it  is  equally  so  as  to  all."  Another  is,  that  it  is  evi- 
denced by  an  act,  which  in  legal  contemplation  is  of  higher  au- 
thority, than  any  instrument  under  seal — a  decree  of  a  court  of 
record,  the  validity  of  which  can  not  be  assailed,  nor  its  verity 
questioned.  And  thirdly,  where  a  consideration  is  expressed 
in  a  release,  or  otherwise  proved  to  have  passed  between  the 
parties,  it  is,  in  the  opinion  of  the  court,  totally  immaterial 
whether  the  instrument  is  sealed  or  otherwise.  A  seal  but  im- 
ports, or  furnishes  evidence  of  a  consideration;  and,  except  in 
cases  where  the  release  is  designed  to  affect  a  conveyance  or 
transfer  of  real  estate,  or  some  interest  in,  or  concerning  it, 
which  can  only  pass  by  deed,  may,  without  infringing  any  rule 
of  law,  be  dispensed  with.  A  release  without  a  seal  and  with- 
out consideration  is  void:  Crawford  v.  MUlspaugh,  13  Johns. 
87;  Jackson  ex  dem.  RoseveU  v.  Stackhouse,  1  Cow.  122  fl3  Am. 
Dec.  614].  So  is  any  other  contract.  The  rule  applies  as  well 
to  bonds,  promissory  notes,  and  all  other  instruments  in  writ- 
ing, as  to  releases.  The  distinction  is,  that  when  the  consid- 
eration is  not  implied  or  expressed,  it  must  be  proved.  I  have 
not  been  able  to  find  one  authority,  that  a  release  not  under 
seal,  when  made  for  a  good  or  valuable  consideration,  is  not  of 
binding  force. 

In  the  present  case,  Delahay  has  been  wholly  released  from 
the  payment  of  this  note.  On  his  part  there  is  no  longer  any 
liability.  Benjamin  can  not  be  sued  alone.  If  an  action  is 
brought  against  them  jointly,  Delahay  can  interpose  no  plea 
founded  on  this  agreement,  personal  to  himself.  The  release, 
when  set  up,  is  an  effectual  bar  to  the  cause  of  action,  and  de- 
stroys the  right  to  win.iTif5i.i-n  the  suit.  The  contract  is  entire; 
whatever  discharges  one,  releases  the  other.  The  court  is  also 
of  opinion,  that  the  appellant's  third  plea  presents  a  substantial 
bar  to  the  appellee's  cause  of  action.  If  true,  and  this  is  ad- 
mitted by  ttie  demurrer,  the  alteration  is  material.  The  note 
and  the  account  stated,  constitute  together  one  contract;  by  sep- 
arating the  one  from  the  other,  the  proof  of  the  consideration 
for  which  the  note  is  given,  is  placed  beyond  the  power  of  the 
appellant;  and  this  might,  in  a  suit  upon  the  note,  seriously 
i^ect  his  interests:  Chit,  on  Bills,  182. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the  see- 
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ond  and  third  pleas,  and  in  refusing  the  instniction  asked  bj 
the  counsel  for  the  appellant.     The  judgment  of  the  circuit 
court  is  reversed  with  costs,  and  the  cause  remanded  for  further 
proceedings. 
Judgment  reversed 

RxLBASK  or  OiTB  ov  Two  Joint  Dbbtobs  is  at  law  a  release  of  the  other: 
Berry  v.  OUliSf  43  Am.  Dec.  584,  and  note.  In  Parmdee  v.  Latorenee,  44  HL 
413,  the  principal  case,  together  with  Bice  v.  Webster,  18  Id.  331,  having  been 
cited  by  counsel,  the  court  say  of  them:  '*  We  would  further  add  that  the 
weight  of  the  modem  authorities  is  against  these  cases,  and  in  favor  of  the 
more  reasonable  rule  that  where  the  release  of  one  of  several  obligors  shows 
upon  its  face,  and  in  connection  with  the  surrounding  circumstances,  that  it 
was  the  intention  of  the  parties  not  to  release  the  co^bligors,  such  intention, 
as  in  the  case  of  other  written  contracts,  shall  be  carried  out,  and  to  that  end 
the  instrument  shall  be  construed  as  a  covenant  not  to  sue.'' 

Thk  pbinoipal  oasb  is  cited  to  the  point  that  in  the  oonstmction  of  a 
oontract  where  the  language  is  ambiguous,  courts  uniformly  endeavor  to  as- 
certain the  intention  of  the  parties  and  to  give  effect  to  that  intention;  bat 
where  the  language  ia  unambiguous,  although  the  parties  may  have  failed  to 
express  their  real  intention,  there  is  no  room  for  construction,  and  the  legal 
effect  of  the  agreement  must  be  enforced,  in  Walker  v.  Tucker,  70  HI.  632, 
and  Canterf jerry  v.  AfiUer,  76  Id.  357;  to  the  point  that  when  a  valuable  con- 
sideration is  expressed  in  a  release,  or  otherwise  proved  to  have  passed  between 
the  parties,  it  is  totally  immaterial  whether  the  instrument  Ib  sealed  or  other- 
wise, in  III  Cen.  B.  R,  Co,  v.  Read,  37  Id.  511;  to  the  point  that  a  promise 
without  a  consideration  ia  a  mere  nudum  pactum,  in  Weaver  v.  /Wei,  85  Id. 
861;  to  the  point  that  a  proviso  in  a  contract  totally  repognant  to  the 
traot  itself  is  void,  in  The  People  v.  Dubois,  IB  Id.  333. 
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HnroB  Child  Tasks  the  Domicile  of  the  Pabxnts,  and  oan  not.  In  gebp 
ezalf  while  under  age,  proprio  marUy  change  that  domioile;  nor  haa  a 
guardian  unlimited  power  to  efifect  such  change. 

MiKOR  Child,  Domiciled  in  Ohio,  where  majority  is  reached  at  the  age 
of  eighteen,  who,  after  arriving  at  such  age,  removes  to  Indiana,  does 
not  become  sui  juris  until  the  age  of  twenty-one. 

Ihvant  oan  not  Ckbate  an  Attobhet,  nor  make  a  settlement  with  her 
guardian. 

Guardian  Who  has  Converted  his  Ward's  Real  Estate  into  person- 
alty, and  availed  himself  of  the  proceeds,  is  estopped  to  deny  his  author- 
ity to  make  such  conversion. 

Guardian  can  not  Escape  from  Liabiutt  to  his  Ward's  Heirs,  by 
showing  that  three  yean  before  the  ward's  majority  he  had  an  aooouni- 
ing  with  her,  and  paid  her  the  balance  of  her  estate. 

Ebbob  to  the  probate  court.     The  opinion  states  the  foots. 

D.  D.  PraU,  C.  Fletcher,  O.  BuOer,  and  S.  Tandes,  for  the 
plaintiffs. 

O.  H,  Smith  and  W.  Wrighiy  for  the  defendant. 

By  Oourt,  Pbbkins,  J.  This  was  a  bill  in  chancery  in  the 
Carroll  probate  court,  brought  by  a  guardian,  Jacob  Kuns,  pray- 
ing a  decree,  confirming  a  settlement  alleged  to  have  been  made 
with  his  deceased  ward,  Hosanna  Hiestand,  and  releasing  him 
from  further  liability  on  account  of  her  estate.  The  bill  was 
against  the  administrator  and  heirs  of  the  ward.  The  cause  was 
submitted  to  the  court  on  bill,  answers,  and  depositions,  and  a 
final  decree  rendered  for  the  plaintiff.    The  case  is  as  follows: 
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In  1827,  the  above-named  Bosanna  Hiestand,  then  about  nine 
years  of  age,  was  living  with  the  plaintiff,  Jacob  Euns,  her 
uncle  by  marriage,  in  Montgomery  county,  Ohio,  where  her 
parents  had  lived  and  died.  She  was  the  heir  to  both  personal 
and  real  estate.  In  the  year  mentioned,  and  while  Bosanna  was 
living  with  the  plaintiff,  Euns,  Samuel  Hiestand,  her  uncle  by 
consanguinity,  and  a  resident  of  the  same  county  with  her,  was 
appointed  by  the  proper  court  in  Ohio  her  guardian.  Soon 
after  his  appointment,  he  attempted  to  obtain  possession  of  Bo- 
sanna's  person,  but  was  prevented  from  doing  so  by  the  plaint- 
iff, Euns,  who,  wishing  to  retain  her  in  his  own  charge,  secreted 
her.  A  short  time  subsequently  to  this  occurrence,  Euns  moved 
to  Carroll  county  in  this  state,  bringing  Bosanna  clandestinely 
with  him.  Soon  after  his  arrival  in  the  county,  being  in  1828, 
he  procured  from  the  probate  court  thereof  letters  of  guardian- 
ship upon  her  person  and  estate;  and  from  that  time  to  her 
death  she  continued  to  reside  in  his  family,  working  for  him  as 
children  usually  work  for  parents.  She  died  in  1838,  intestate 
and  under  twenty-one  years  of  age. 

Euns  possessed  himself,  as  her  guardian,  of  upwards  of  one 
thousand  dollars  arising  exclusively  from  her  personal  effects. 
She  inherited  lands  also,  as  has  been  stated,  in  Ohio;  and  in 
March,  1836,  being  then  eighteen  years  of  age,  and  having,  by 
t]iG  law  of  Ohio,  reached  majority,  she  executed  in  this  state,  to 
her  said  guardian,  a  power  of  attorney  to  sell  those  lands. 
Euns  sold  the  lands,  receiving  therefor  in  cash,  and  notes  pay- 
able to  himself,  four  thousand  one  hundred  and  eighty-seven 
dollars.  Bosanna  executed  in  this  state  and  forwarded  to  the 
purchasers  deeds  pursuant  to  his  contracts  of  sale.  In  June, 
1836,  after  receiving  the  consideration  of  the  lands  sold,  Euns 
made  a  settlement  with  Bosanna,  at  which  he  alleges  he  paid 
over  to  her  all  moneys  and  effects  of  every  description  held  by 
him  as  her  guardian,  agent,  or  attorney,  and  was  released  by 
lior  from  all  further  liability  on  account  thereof;  and  he  states 
that  he  never  after  resumed  the  possession  or  control  of  her 
property,  though  Bosanna  continued  as  a  member  of  his  family. 
The  data  of  that  settlement,  the  receipts  and  vouchers  con- 
nected with  it,  are  not  given,  and,  as  is  alleged,  can  not  be;  the 
former  being  forgotten,  and  the  latter  having  all  been  burned 
at  the  time  by  Rosanna  as  being  of  no  further  use.  The  prop- 
erty of  Bosanna  reported  by  Runs  to  her  administrator  on  her 
decease,  which  happened  about  two  years  aft^r  the  alleged  set- 
tlement, amounted  to  one  thousand  and  fifty  dollars,  thus  leav- 
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ing  upwards  of  four  thousand  dollars  of  the  principal,  together 
with  all  the  interest  of  her  estate,  supposing  her  labor  to  have 
been  of  value  equal  to  her  necessary  expenses,  to  have  been 
squandered  by,  as  the  proof  is,  an  economical  girl  living  in  the 
family  of  her  uncle  in  about  two  years'  time.  Kuns  asks  in  his 
bill  that  the  above-mentioned  settlement  may  be  decreed  valid 
and  binding,  unless  its  correctness  shall  be  impeached  by  the 
opposite  party;  and  that  he  may  be  discharged  by  a  decree  of 
the  court  from  all  further  liability  as  guardian,  agent,  or  attor- 
ney, on  account  of  his  transactions  with  Eosanna's  property. 

The  court  below  decreed  accordingly,  without  proof  further 
than  of  the  simple  facts  of  a  settlement  having  been  made,  and  a 
something  having  been  delivered  to  Bosanna  thereat.  The 
judge  based  his  decree  on  two  grounds,  each  relating  to  a  dif- 
ferent part  of  the  fund  in  controversy.  That  portion  received 
by  Kuns  from  sources  other  than  the  sale  of  real  estate,  he 
balanced  against  the  expenses  of  the  guardianship  and  the 
amount  reported  to  Eosanna's  administrator  (though  the  latter 
item  consisted  mostly  of  land  that  may  have  been  purchased 
with  proceeds  of  the  sale  of  the  real  estate  in  Ohio);  and 
that  portion  derived  from  the  sale  of  real  .estate,  he  held  to 
have  been  received  by  Kuns  as  attorney,  and  not  as  guardian; 
and  that  as  to  it,  Kosanna  was  acting  sui  juris,  she  having  by 
the  law  of  Ohio  attained  to  her  majority,  and  therefore  as  to 
that,  her  settlement  was  to  be  presumed  fair  and  valid;  and  her 
right  at  that  time,  to  the  possession  and  use  of  the  money,  he 
held  complete.  We  may  here  remark,  that  if  it  be  true  that 
Kuns  is  chargeable,  not  as  guardian,  but  as  attorney,  with  the 
proceeds  of  the  sale  of  said  real  estate,  a  point  might  well  ba 
made  as  to  the  authority  by  which  the  probate  court  assumed 
jurisdiction  to  make  any  decree  in  regard  to  those  proceeds. 
But  we  will  not  stop  now  to  consider  of  this.  In  ascertaining; 
whether  the  decree  of  the  court  below  was  right  or  wrong,, 
the  first  question  to  be  determined  is,  was  the  domicile  of  Bo- 
sanna Hiestand,  after  her  arrival  at  eighteen  years  of  age,  in 
Ohio  or  in  Indiana  ?  The  child  takes  the  domicile  of  the  pa- 
rent, and  can  not,  as  a  general  rule,  while  under  age,  propria 
marte,  change  that  domicile;  nor  is  the  power  of  the  guardian 
to  effect  such  change  unlimited:  Story's  Conf.  L.  44;  2  Keuti's 
Com.  227,  note.  It  may,  therefore,  well  be  doubted  whether 
any  change  had  taken  place  in  Bosanna's  domicile  prior  to  her 
becoming  eighteen  years  old.  If  not,  then  at  that  age  she  was 
still  under  the  law  of  Ohio,  and  by  it  became  at  that  time  of 
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age,  and  capable  of  choosing  a  domicile  for  herself.  We  are 
satisfied  from  the  evidence  upon  the  record,  that  she  then  did 
make  such  choice;  that  she  did  then  determine  to  make  Indiana 
her  future  permanent  abode;  and  there  thus  being  a  concur- 
rence of  actual  "  residence  and  intention  of  making  it  the  home 
of  the  party,"  the  domicile  here,  according  to  Story,  was  com- 
plete: Story's  Conf.  L.  42. 

The  next  question  to  be  determined  is,  vrh&i  was  the  personal 
capacity  of  Kosanna  after  having  changed  her  domicile  from 
Ohio  to  this  state  ?    Having  by  the  law  of  Ohio  obtained  major- 
ity the  moment  she  was  eighteen  years  old,  and  having  at  the 
same  moment  passed  out  from  under  the  jurisdiction  of  that 
law  and  come  in  under  the  jurisdiction  of  that  of  this  state, 
where  majority  is  not  reached  till  the  age  of  twenty-one,  did 
■he,  at  the  same  instant,  become  sui  juris  by  the  law  of  Ohio, 
and  non  sui  juris  by  the  law  of  Indiana  ?    There  is  a  conflict  in 
the  views  of  juridical  writers  on  this  question;  but  the  conclusion 
to  which  Mr.  Story,  on  a  review  of  their  works,  has  arrived,  is 
in  favor  of  the  affirmative  of  this  question.     He  says,  that  the 
doctrine  which  is  most  generally  approved  is,  "that,  upon  a 
■change  of  domicile,  the  capacity  or  incapacity  of  a  person  is  reg- 
ulated by  the  law  of  the  new  domicile.     Pothier,  as  wo  have 
Been,  lays  down  this  rule  in  emphatic  terms.     *  The  change  of 
domicile,'  says  he,  *  delivers  persons  from  the  empire   of  the 
laws  of  the  place  of  the  domicile  they  have  quitted,  and  subjects 
them  to  those  of  the  new  domicile  they  have  acquired  :* "  Story's 
Conf.  L.  67.     This  doctrine  seems  to  us  to  best  accord  with  pub- 
lic convenience.     Bosanna,  then,  was  an  infant  as  to  all  acts 
performed  in  this  state  from  the  time  she  was  eighteen  years  of 
age  till  her  decease.     This  fact  at  once  lays  out  of  the  case  the 
power  of  attorney  to  Kuns,  for  an  infant  can  not  create  an  at- 
torney; and  also  the  pretended  settlement,  for,  if  an  infant  can 
state  an  account,  the  heirs  of  as  well  as  the  infant  may  avoid  it. 
Nor  are  we  prepared  to  say  that  this  settlement  could  have  been 
deemed  prima  fade  correct,  even  had  Bosanna  been  at  the  time 
sui  juris:  Hill  on  Trustees,  156. 

The  principal  remaining  question  is,  whether  Kuns  is  prop- 
erly chargeable  as  guardian  with  the  proceeds  of  the  sale  of  the 
real  estate.  He  is  surely  chargeable  with  them  in  some  capac- 
ity; and  without  inquiring  whether,  in  any  case,  a  distinction 
might  be  made  in  the  duties  of  a  guardian  in  relation  to  differ- 
ent parts  of  a  ward's  personal  property  at  any  time  existing  in 
this  state  (and  the  money  received  on  the  sale  of  these  lands  waa 
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Buch),  or  intending  to  lay  down  a  general  rule  as  to  the  liability 
of  gpiardians,  or  to  indicate  an  opinion  as  to  the  liability  of 
Kuns'  sureties  in  this  case,  we  may  say,  that  we  do  not  think  it 
lies  in  his  mouth,  after  bringing  Bosanna  into  this  state  against 
the  will  of  her  constituted  guardian  in  Ohio,  procuring  himself  to 
be  appointed  her'guardian  under  our  laws,  and  being  instrumen- 
tal in  changing  her  real  estate  into  personal,  that  it  might  be  re- 
moTed  into  this  jurisdiction,  to  refuse  to  be  held  accountable 
here  according  to  the  principles  governing  the  office  into  which 
he  thrust  himself.  There  are  in  law  constructive  as  well  as  act- 
ual guardians.  See,  as  bearing  on  this  case,  Mellish  v.  Mellish, 
1  Sim.  &  Stu.  138;  ReveM  v.  Harvey,  Id.  502;  Sherman  v.  Ballou, 
8  Cow.  304;  Hill  on  Trustees,  156;  aibsan  v.  Jeyes,  6  Ves.  276; 
Hunter  v.  Atkins ,  3  My.  &  K.  135. 

No  question  can  arise  in  this  case  upon  the  validity  of  the 
conveyance  of  the  lands  in  Ohio.  Even  could  Kuns,  were  it 
void,  take  advantage  of  that  fact,  as  to  which  we  give  no  opin- 
ion, it  is  sufficient  to  say  the  conveyance  was  Voidable  only, 
and  being  acquiesced  in  the  title  is  valid.  Kuns,  then,  being 
properly  chargeable  as  guardian  with  this  money,  it  follows 
that  he  must  account  for  it  to  the  rightful  authority.  Can  the 
paying  it  over,  supposing  Kuns  hereafter  to  show  it  to  have 
been  done,  to  the  minor  nearly  three  years  before  she  came  to 
majority,  be  regarded  as  such  an  accounting?  Can  the  guard- 
ian protect  himself  from  responsibility  for  its  loss  by  simply 
showing  it  to  have  been  so  paid  ?  If  so,  the  appointment  of 
guardians  and  the  establishing  of  courts  to  watch  over  them  are 
very  vain  proceedings.  It  seems  to  us  as  clearly  waste  for  a 
guardian  to  hand  over  the  effects  of  his  ward  to  such  ward  to 
be  wasted,  as  for  the  guardian  to  waste  them  himself.  Such  an 
act,  if  done  with  impunity,  would .  surely  defeat  the  whole  ob- 
ject of  the  guardianship.  We  conclude,  then,  that  this  pre- 
tended settlement  is  not  shown  to  have  been  any  accounting, 
nor  the  pretended  payment  any  discharge;  and  that  the  plaintiff 
is  now  liable  to  account  for  and  pay  over  the  property  of  his 
ward,  agreeably  to  the  rules  applicable  to  those  persons  who 
are  intrusted  with  the  care  of  the  interests  of  such  as  are  incom- 
petent to  take  care  of  themselves. 
The  decree  is  reversed  with  costs;  cause  remanded,  etc. 


DoMiciLS,  HOW  Determined:  Lyman  v.  Fiske,  28  Am.  Dec.  293,  and 
Dote.  An  infant*8  majority  ia  determined  by  the  law  of  the  domicile  of 
ttrigin,  into  whatever  country  he  removes:  Barrera  v.  Alpuente,  17  Id.  179. 
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The  domioile  of  a  xuardian  is  not  neoesaarily  that  of  the  ward:  School  Di* 
rectors  v.  James,  37  Id.  525. 

Infant  can  not  Creatb  an  Attornxt:  Fonda  r.  Van  Jlome^  30  Am. 
Dec.  77;  ThriLeblood  v.  TnMood,  8  Ind.  197,  citing  the  principal  case. 

Guardian's  Settlement  with  Ward,  when  not  Binding:  See  Stay  ▼• 
Barnes,  8  Am.  Dec.  679,  and  note;  Fridge  v.  State,  20  Id.  463;  WaUer  t. 
Armistead,  21  Id.  594;  Johnson  v.  Johnson,  29  Id.  72,  and  note. 

The  principal  case  is  cited  to  the  effect  that  the  domicile  of  the  parents 
Ib  that  of  the  minor  children,  in  Warren  v.  Hofer,  13  Ind.  169;  that  the  lex 
lod  governs  as  to  rights  in  real  estate,  in  BUlan  y.  Herchlebraih,  23  Id.  72. 


State  Bamk  v.  Tweedy. 

[8  BiaCKFOBD,  447.] 

pRomssoRT  Notes,  Secured  by  One  Mortgage,  after  assignment  to  diffSer- 
ent  assignees,  are  payable  out  of  the  proceeds  of  foreclosure,  in  the  order 
of  their  maturity. 

Foreclosure.    The  opinion  states  the  facts. 

J.  L.  Jemegan,  for  the  appellants. 

J.  Morrison  and  S.  Major,  for  the  appellees. 

By  Court,  Perkins,  J.  The  plaintiffs  below.  Tweedy,  Mosder, 
and  Tweedy,  filed  in  the  Elkhart  circuit  court  their  bill  in 
chancery  against  the  State  Bank  of  Indiana  and  Horace  Cook 
and  wife,  for  the  foreclosure  of  a  mortgage.  Answers  and  cross- 
bills followed,  upon  which,  with  the  original  bill  and  the  exhib- 
its filed,  the  cause  was  submitted  to  the  court  and  a. decree  ren- 
dered in  accordance  with  the  prayer  of  the  plaintiffs. 

There  is  but  one  question  in  the  case,  and  that  arises  upon 
the  following  facta:  On  the  eighteenth  of  March,  1839,  Horace 
Cook  and  wife  executed  to  Alexis  Coquillard  a  deed  of  mort- 
gage, covering  three  thousand  acres  of  land,  conditioned  for 
the  payment  of  five  thousand  dollars,  in  five  annual  installments 
of  one  thousand  dollars  each,  for  which  installments  promissory 
notes  were  also  given  severally,  payable  according  to  the  coming 
due  of  the  installments.  At  some  unstated  time  after  the  recep- 
tion of  the  notes  and  mortgage,  Coquillard  assigned  the  last 
three  of  the  notes,  unaccompanied  b}'^  the  mortgage,  to  the  State 
Bank  of  Indiana.  At  an  unstated  time  subsequent  to  this 
assignment  to  the  bank,  Coquillard  assigned  the  remaining  two 
notes,  being  those  first  fallinpf  due,  with  the  mortgage,  to 
Tweedy  and  others,  the  plaintiffs  in  this  suit,  they  having  no 
notice  of  the  previous  assignment  to  the  bank.     At  the  October 
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term,  1842,  of  the  Elkhart  circuit  court,  and  on  the  same  day 
of  the  term,  the  plaintiffs  in  this  suit  and  the  bank  obtained 
judgments  at  law,  on  their  respective  notes,  against  Cook,  the 
maker  of  them.  No  property  other  than  that  embraced  in  the 
mortgage  (and  that  was  not  taken)  could  be  found  to  satisfy 
executions  on  these  judgments,  and  both  Cook  and  Coquillard 
were  wholly  insolvent.  In  the  spring  of  1844,  no  part  of  said 
mortgage  debt  being  as  yet  paid  to  any  person,  the  present 
plaintiffs  filed  their  bill  against  Cook  and  wife  for  the  foreclos- 
ure of  the  mortgage,  making  the  bank  also  a  party.  The  mutual 
allegations  of  the  parties  disclosed  the  foregoing  facts,  upon 
which  the  circuit  court  decreed  that  the  mortgaged  premises 
should  be  sold,  and  the  proceeds  applied,  first,  to  the  payment 
of  the  plaintiffs'  claim,  they  holding  the  two  notes  that  first  be- 
came due,  and,  secondly,  to  the  payment  of  the  claim  of  the 
bank. 

The  bank  complains  of  this  decree,  and  insists  that  she,  being 
the  first  assignee  of  a  part  of  the  mortgage  debt,  should  be  first 
paid  in  full,  or,  at  any  rate,  should  come  in  for  a  pro  rata  distri- 
bution -with  the  plaintiffs.  The  plaintiffs,  on  the  other  hand, 
insist  that  the  decree  is  right — that  as  they  hold  the  two  notes, 
secured  by  the  mortgage,  Uiat  first  fell  due,  no  matter  when  as- 
signed, they  are  entitled  to  priority  of  payment  out  of  the  mort- 
gaged property,  and  that  the  rule  of  law  in  such  cases  is,  that 
the  notes  secured  must  be  paid  out  of  that  property  in  the  order 
in  which  they  become  due,  whenever  it  becomes  necessary  to  re- 
sort to  the  mortgage  fund.  The  question  in  controversy  can  not 
be  decided  upon  the  authorities,  for  they  support  and  oppose  all 
the  above  modes  of  determining  it.  In  Donley  et  al.  v.  Hays,  17 
Serg.  &  B.  400,  the  supreme  court  of  Pennsylvania  decided,  in 
a  case  much  like  the  present,  that  the  proceeds  of  the  mortgaged 
property  should  be  divided,  pro  rata,  among  all  the  notes  alleged 
to  be  secured  by  the  mortgage,  without  regard  to  their  times  of 
falling  due,  or  the  dates  of  their  assignment.  Chief  Justice 
Gibson,  however,  dissented,  and  held  that  the  note  first  assigned 
should  be  first  paid  in  full,  and  Smith,  J.,  gave  no. opinion.  In 
CuUum  et  al,  v.  Ervnn,  4  Ala.  452,  the  supreme  court  of  that 
state  followed  the  dissenting  opinion  of  Chief  Justife  Gibson, 
and  held  that  the  assignment  of  any  one  of  the  notes  mentioned 
in  the  mortgage  carried  with  it,  pro  tanto,  the  mortgage,  and 
should  first  be  satisfied  out  of  the  mortgaged  property.  In 
Bank  of  the  United  States  v.  Covert  et  al,,  13  Ohio,  240,  the  rule 
is  declared  to  be,  that ''  different  debts,  secured  by  the  same 
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mortgage,  are  to  be  paid  from  the  mortgage  fund  in  the  order  in 
which  they  fall  due;"  and  in  New  Hampshire,  after  foreclosure, 
the  property  is  treated  as  payment  pro  tanto,  aud  if  more  notes 
than  one  are  secured,  and  only  one  is  due  at  the  time  of  entry, 
the  payment  is  applied  to  that  one:  Hunt  v.  Stiles,  ION.  H.  466; 
1  Hilliard,  469,  note. 

This  state  of  the  authorities  leaves  the  question.  How  is  the 
mortgage  fund  to  be  applied  in  payment  of  notes  secured,  fall- 
ing due  at  different  times?  an  entirely  open  one  for  our  consider- 
ation, and  for  decision  upon  general  principles.  That  applica- 
tion, it  seems  to  us,  shotdd  depend  upon  the  nature  of  the 
mortgage  contract.  What,  then,  is  the  proper  meaning  or  con- 
struction to  be  given  to  a  mortgage  in  the  common  form,  exe- 
cuted to  secure  a  debt  evidenced  by  several  promissory  notes 
payable  at  different  times  ?  That  meaning  or  construction  most 
depend  much  upon  the  law  of  the  remedy  or  remedies  upon 
■uch  notes  and  mortgage,  for  these  contracts,  as  well  as  others, 
are  made  under,  and  with  an  eye  to,  the  laws  governing  their 
enforcement.  In  this  state,  if  no  statute  interpose,  a  mortgage 
securing  a  debt  payable  by  installments,  may  be  foreclosed  on 
default  of  payment  of  the  first  installment,  and  the  mortgaged 
property  sold  for  the  payment  of  that  installment:  Andrews  v. 
Jones,  3  Blackf.  440.  By  our  revised  statutes  of  1843,  p.  461, 
such  is,  from  that  time,  made  the  law  by  express  enactment. 
From  1831  to  1843,  embracing  the  period  in  which  the  mort* 
gage  in  this  case  was  executed,  we  had  a  statute  prohibiting  the 
foreclosure  of  mortgages  till  the  last  installments  of  the  debts 
specified  in  them  became  due;  but  it  was  decided  in  Yause  v. 
McCrearyy  2  Id.  243,  that,  during  the  same  period,  if  the  mort- 
gagee held  notes  for  the  payment  of  the  money  secured  by  the 
mortgage,  he  might  proceed  at  law  upon  them  as  they  became 
due,  and  sell  the  mortgaged  premises  on  execution;  and  thai 
the  purchaser  at  such  sale  would  take  a  title  free  from  the  in- 
cumbrance of  the  mortgage.  The  law,  then,  may  be  stated  in 
general  terms  to  be,  in  this  state,  that  the  holder  of  the  first  of 
several  notes  secured  by  a  mortgage  may,  if  he  choose,  when 
that  note  becomes  due,  enforce  the  full  payment  of  it  out  of  the 
mortgages  premises,  they  being  sufficient  for  that  purpose,  and 
that  the  holder  of  the  second  note  may,  in  like  manner,  obtain 
priority  over  the  third,  and  so  on. 

Such  being  the  law,  the  legal  effect  of  a  mortgage  contract, 
such  as  is  now  under  consideration,  where  several  notes  accom- 
pany the  mortgage  and  it  is  controlled  by  no  express  stipulation 
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of  the  parties,  mnst  correspond  to  the  law;  and  this,  whether 
the  notes  are  in  the  hands  of  the  payee  or  an  assignee,  and 
whether  they  are  all  or  but  a  part  of  them  due  at  the  time  of 
suit  upon  any  one  of  them;  for  suppose  the  second  note  first 
assigned,  that  does  not  render  it  first  collectible,  and  can  not 
prevent  a  subsequent  assignee  of  the  first  note,  on  its  coming 
due,  proceeding  to  collect  it  out  of  the  mortgage  fund.  It  can 
not  be  stated  then,  as  a  general  proposition,  that  in  this  state, 
the  assignment  of  any  one  of  the  notes  secured  by  a  mortgage, 
carries  with  it,  either  pro  rata  or  pro  tanto,  a  corresponding  por- 
tion of  the  mortgage  security;  but,  as  api)ears  from  what  has 
been  said,  the  effect  of  such  assignment  is  to  carry  a  pro  tarUo 
interest  in  that  security  subject  to  the  paramount  claim  of  notes 
previously  due.  The  different  installments  in  a  mortgage,  when 
secured  by  corresponding  notes,  may  be  regarded  as  so  many 
successive  mortgages,  each  having  priority  according  to  its  time 
of  becoming  payable. 

The  rule  thus  settled  as  a  general  one  will  also,  as  we  think, 
be  likely  to  lead  less  often  to  injustice  as  between  the  several 
holders  of  notes  secured  by  the  same  mortgage,  than  any  other 
we  could  establish.  Such  being  in  our  view  the  nature  of  the 
contract  and  the  law  of  the  case,  it  follows  that  the  decree  of 
the  circuit  court  was  right,  and  must  be  in  all  things  affirmed. 

The  decree  is  afi&rmed  with  costs. 


PfiocEBDS  OF  Sale  uivder  Mobtoaoe  to  Sscubx  Several  Notes,  aftor 
lignmeDt,  how  applied:  See  Parker  v.  Mercer ^  38  Am.  Dea  438,  and  notei 
Oage  t.  Iler,  43  Id.  521;  3  Pom.  Eq.,  sees.  1201-1203.  The  doctrine  is  well 
settled  in  Indiana,  in  conformity  with  the  principal  caae,  that  where  several 
notes  secured  by  one  mortgage  are  assigned  at  different  times,  they  are  to  be 
paid  oat  of  the  proceeds  of  foreclosure,  in  the  order  of  their  maturity:  Stafdejf 
V.  BeaUy^  4  Ind.  135;  Hough  v.  Oaharwi,  7  Id.  142;  Murdoch  v.  Ibrd,  17  Id. 
W;  J>an$  v.  LanffadaiCy  41  Id.  402;  Zook  v.  CUmmer,  44  Id.  21. 
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[8  Bi^oxroBD,  608.] 
OoFT  ov  A  Unitsd  States  Land  Patent,  Pbopeblt  Cebtxtied,  is 

siUe  in  evidence,  upon  proof  of  the  loss  of  the  original. 
Children  ot  a  Testator  will  be  Presumed  to  Take  his  Land  as  heirs, 

until  it  is  shown  that  his  will  was  executed  so  as  to  pass  real  estate,  and 

that  its  contents  were  inconsistent  with  his  children's  claim  to  the  land 

as  heirs. 
Bbmbiff  ot  One  County  has  no  Authority  to  levy  on  and  sell  land  ntii' 

ated  in  another  county. 
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Procbxdinos  IK  A  SoiT  Of  FoBEiON  Attachmbmt,  commenced  under  the  act 
of  1807,  are  terminated  by  the  act  of  1818,  providing  "  that  all  laws  and 
parts  of  laws  heretofore  in  force  relative  to  foreign  attachments  are  hereby 
repealed." 

Advsrsk  Possession  of  a  Quarter  Section  of  Land  is  not  shown  by  proof 
that  the  grantor  of  the  claimant  walked  over  the  land  and  set  up  some 
of  the  comers,  and  several  years  after  built  a  cabin  on  and  inclosed  three 
or  four  acres  of  adjoining  land. 

Pabtt  has  a  Right  to  the  Decision  of  the  Court  as  to  the  meaning  of  a 
statute  applicable  to  his  case,  independently  of  a  declaratory  act,  passed 
while  his  suit  was  pending. 

Words  ** Beyond  the  Seas,"  as  Used  in  the  Statute  of  Limitations  of 
1831,  will  be  construed  to  mean  beyond  the  jurisdiction  of  the  state,  not- 
withstanding a  statute  passed  while  the  suit  was  pending,  defines  saoh 
words  OS  beyond  the  jurisdiction  of  the  courts  of  the  United  States. 

EjEOTiiENT.     The  opinion  states  the  facts. 

A.  Kinney,  S,  D.  Goohins,  and  R,  W,  Thompson,  for  the  plaintiff. 

J.  P,  Usher  and  W,  D,  Oriawold,  for  the  defendant. 

By  Court,  Blagsfobd,  J.  This  was  an  action  of  ejectment  for 
a  tract  of  land  in  Yigo  county,  described  as  the  west  half  of  the 
north-east  quarter  of  section  thirteen,  township  thirteen  north, 
range  nine  west.  This  suit  was  brought  on  the  several  demises 
of  Stephen  Pelton  and  others,  and  on  the  joint  demise  of  Bay 
G.  Wait  and  Phebe,  his  wife,  Ann  Bemer,  Lawrence  T.  Bemer, 
Mar}'  Bemer,  Jane  Bemer,  William  T.  Bemer,  and  Sarah  Bemer. 
The  declaration  was  filed  on  the  twenty-third  of  February,  1842^ 
and  was  served  on  the  defendant,  Stephenson,  on  the  fifteenth 
of  March,  1842.  The  defendant  pleaded  not  guilty.  Verdict 
for  the  plaintiff  on  the  second  count  (on  the  joint  demise). 
Motion  for  a  new  trial  overruled,  and  judgment  on  the  verdict. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  copy  of  the 
record  of  a  patent;  the  copy  being  certified  by  the  commissioner 
of  the  general  land-office  under  tlie  seal  of  his  office.  The 
patent  was  from  the  United  States  to  Stephen  Pelton,  dated  the 
twenty-sixth  of  October,  181G,  for  two  tracts  of  land,  viz.,  the 
north-east  quarter  of  section  thirteen,  township  thirteen  north, 
range  nine  west,  and  the  north-east  quarter  of  section  seven, 
township  thirteen  north,  range  eight  west,  in  the  district  of 
Vincennes.  The  copy  was  objected  to  as  evidence  on  the  ground 
that  the  absence  of  the  original  was  not  accounted  for;  but  the 
objection  was  overruled.  The  plaintiff  gave  in  evidence  a  con- 
veyance from  Pelton,  the  patentee,  and  his  wife,  to  John  Teeple 
and  Aaron  Bemer,  dated  the  fourth  of  December,  1816,  for  the 
tracts  of  land  described  in  the  imtent.     He  also  gave  in  evidence 
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a  conveTance  from  John  Teeple  to  Aaron  Bemer,  dated  the 
eig^hteenth  of  July,  1821,  for  the  same  tracts  of  land.  He  proved 
that  his  joint  lessors  (except  E.  G.  Wait)  were  the  children  of 
Aaxon  Eemer  and  his  wife,  and  that  said  Aaron  Eemer  died  in 
January,  1841.  The  witness  stated  that  he  was  one  of  the  ex- 
ecutors of  the  will  of  Aaron  Eemer,  deceased,  and  that  imme- 
diately after  said  Eemer's  death,  he,  the  witness,  came  into  the 
possession  of  the  papers  of  the  deceased,  and  had  had  posses- 
sion of  them  ever  since;  that  there  had  not  been  fonnd  among 
said  papeHs  a  patent  from  the  United  States  to  Stephen  Pelton 
for  land  in  Indiana.  The  witness  farther  stated  that,  at  the  in- 
stance of  the  lessors  of  the  plaintiff,  he  had  made  diligent 
search  among  the  papers  of  said  deceased  for  said  patent,  but 
that  he  had  not  been  able  to  find  it,  or  to  discover  any  evidence 
that  the  same  had  ever  been  in  the  possession  of  the  deceased. 
The  plaintiff  also  proved  that  said  John  Teeple  and  Aaron 
Bemer  and  his  heirs  were  residents  of  the  state  of  New  York, 
and  had  continued  to  reside  in  that  state  ever  since  previously 
to  the  year  1816.  He  also  proved  that  the  laws  of  Indiana,  of 
1818,  were  published  in  July  of  that  year.  The  plaintiff  here 
rested  his  cause. 

The  defendant  offered  in  evidence  a  transcript  of  the  record  of 
a  suit  in  foreign  attachment  of  the  Sullivan  circuit  court;  in 
which  suit  Eliakim  Crosby  was  plaintiff,  and  Stephen  Pelton, 
the  said  patentee,  was  defendant.  This  transcript  showed  that 
to  the  wiit  of  attachment,  which  issued  in  May,  1817,  the  sher- 
iff returned  that  he  had  attached  the  north-east  quarter  of  sec- 
tion thirteen,  township  thirteen  north,  range  nine  west,  and 
the  north-east  quarter  of  section  seven,  township  thirteen 
north,  range  eight  west,  situate  in  Sullivan  county.  The 
transcript  also  showed  that  the  judgment  in  said  attachment 
suit  was  rendered  at  the  October  term,  1818,  which  judg- 
ment is  as  follows:  "It  is  considered  by  the  court  that  the 
plaintiff  recover  of  the  defendant  the  sum  of  nine  hundred  and 
sixty  dollars  damages,  together  with  his  costs  and  charges  in 
and  about  his  suit  in  this  behalf  expended,  and  the  defendant 
in  mercy,"  etc.  The  transcript  further  showed,  that  on  the 
twenty-sixth  of  October,  1818,  ajieri/acias  issued  on  this  judg- 
ment to  the  sheriff  of  Sullivan  county,  commanding  him  that  of 
the  goods  and  lands  in  his  bailiwick  of  said  Pelton,  to  make  the 
amount  of  the  judgment;  and  that  to  this  execution  the  sheriff 
returned,  that  he  had  levied  it  on  the  lands  described  in  said 
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patent,  and  had  sold  the  same  to  Daniel  W.  Douglass  for  three 
hundred  dollars.  The  plaintiff  objected  to  this  transcript  as 
evidence,  and  the  objection  was  sustained. 

The  defendant  then  undertook  to  defeat  the  suit,  bj  establish- 
ing an  adverse  possession  of  twenty  years.  The  facts  on  that 
Bubject,  as  proved  by  the  defendant,  are  as  follows:  On  the 
twelfth  of  December,  1818,  the  said  Douglass  executed  a  con- 
veyance for  the  aforesaid  lands  to  one  Jonathan  Lindley.  This 
deed  recites  that  the  lands  had  been  conveyed  to  Douglass  by 
the  sheriff  of  Sullivan  county  on  the  fourteenth  of  November, 
1818,  by  virtue  of  two  executions'  in  favor  of  Eliakim  Crosby 
against  Stephen  Pelton  and  Ephraim  H.  Squires,  dated  the 
tweuty-third  of  October,  1818.  In  the  spring  of  1819,  said 
Lindley,  who  lived  in  a  distant  county,  visited  the  lands  and 
walked  over  them,  setting  up  some  of  the  comers.  He  then  re- 
turned home.  Three  or  four  years  afterwards,  he  was  seen  walk- 
ing across  the  end  of  one  of  the  tracts.  In  the  fall  of  1821,  said 
Lindley  executed  a  lease  for  the  lands  to  one  Bray,  who,  on  the 
fifteenth  of  February  following,  began  to  clear  a  place  for  a 
cabin  on  one  of  the  quarter  sections,  viz. ,  the  one  in  section  seven, 
and  to  procure  logs  to  build  the  cabin.  About  the  last  of  the 
ensuing  March,  the  cabin  was  finished,  and  Bray  and  his  family 
moved  into  it.  He  inclosed  three  or  four  acres  of  the  land  ad- 
joining the  cabin,  and  lived  there  about  a  year.  During  that  time, 
neither  he  nor  any  one  else  made  any  improvement  on  the  other 
quarter  section,  which  was  in  section  thirteen;  but  that  quarter 
section,  when  Bray  moved  away,  remained,  in  the  language  of 
one  of  the  witnesses,  *  *  entirely  open  and  wild,  as  it  was  when 
he  first  came  to  the  county."  The  quarter  section  on  which  the 
cabin  and  improvement  were  situate,  was  called  the  Timber 
tract;  the  other,  on  which  there  was  no  improvement,  was  called 
the  Prairie  tract.  They  were  not  adjoining,  but  were  a  half  a 
mile  from  each  other.  About  a  year  after  Bray  had  built  his 
cabin,  he  sold  his  lease  to  one  Wright,  who  went  to  live  in  the 
same  cabin.  In  1829,  Jonathan  Lindley  being  dead,  William 
Lindley,  who  was  reputed  to  be  his  son,  conveyed  said  two 
tracts  of  land  to  said  Wright,  who  held  possession  of  them  until 
1833,  when  he  sold  the  same  to  the  defendant,  who  has  occupied 
them  ever  since.  There  was  no  improvement  made  on  the 
Prairie  tract  until  1824  or  1825;  and  it  is  for  a  part  of  that  tract 
that  the  present  ejectment  is  brought.  We  have  now  stated 
substantially  all  the  evidence  given  in  the  cause  by  both  par« 
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ties.  There  were  some  instructions  given  to  the  jury,  to  which 
exceptions  were  taken  by  the  defendant,  but  we  have  not  found 
it  necessary  to  examine  them. 

The  first  question  in  this  cause  is,  whether  the  copy  of  the 
record  of  the  patent  to  Stephen  Pelton  was  admissible  evi- 
dence ?  The  patent  was  recorded  in  the  general  land-office,  un- 
der an  act  of  congress,  and  the  copy  was  evidence,  provided  the 
absence  of  the  original  was  sufficiently  accounted  for.  The 
plaintiff  might,  perhaps,  rest  this  point  on  the  fact,  that  as  his 
lessors  were  not  the  patentees,  they  can  not  be  presumed  to 
have  the  custody  or  control  of  the  patent;  but  they  need  not  rely 
solely  on  that  ground.  There  was  proof  that  diligent  search  for 
the  original  patent  had  been  made  without  effect  among  the 
papers  of  Aaron  Bemer,  deceased,  under  whom  the  joint  lessors 
claim;  and  that  the  search  was  made  by  the  person  into  whose 
hands  those  papers  came  at  Bemer's  death.  It  is  true,  that  this 
evidence  does  not  appear  to  have  been  given  until  after  the  copy 
of  the  patent  had  been  read;  but  that  circumstance  is  not  mate- 
rial. The  plaintiff,  we  think,  might  show,  at  any  time  during 
the  trial,  that  the  evidence  previously  given  was  admissible. 

The  next  question  is,  was  there  evidence  to  authorize  the  jury 
to  say  that  the  land  in  dispute,  supposing  it  to  have  been  Aaron 
Bemer's,  descended  to  the  lessors  (except  B.  G.  Wait)  as  said 
Bemer's  heirs  ?  And  we  think  there  was  such  evidence.  Those 
lessors  were  proved  to  be  the  legitimate  children  of  said  Bemer; 
and  though  the  deceased  made  a  will,  nothing  was  proved  as  to 
its  contents,  or  as  to  the  manner  of  its  execution.  The  pre- 
sumption is,  that  the  children  of  the  deceased  took  his  land 
here  as  his  heirs,  until  it  is  shown  that  his  will  was  so  executed 
that  conformably  to  our  laws  it  would  pass  real  estate;  and  that 
its  contents  were  inconsistent  with  his  children's  claim  to  the 
land  as  his  heirs. 

The  next  question  is,  was  the  record  of  the  attachment  suit 
admissible  in  evidence  ?  In  January,  1818,  a  statute  was  passed 
forming  the  county  of  Yigo  out  of  the  county  of  Sullivan.  That 
act  took  effect  from  and  after  its  publication;  and  it  was  pub- 
lished in  July,  1818.  It  was,  from  the  nature  of  it,  a  public  act: 
Commonu>eaUh  v.  Springfield,  7  Mass.  9.  The  judgment,  the 
record  of  which  was  offered  in  evidence,  was  rendered  by  the 
Sullivan  circuit  court  several  months  after  the  said  statute  took 
effect;  and  though  it  was  a  judgment  rendered  in  the  suit  com- 
menced by  attachment,  it  was  not  for  the  sale  of  the  lands 
attached;  but  it  vras  merely  that  the  plaintiff  recover  of  the  de< 
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fendant  a  certain  Bum  of  money.  The  execution,  wliich  after- 
wards issued  on  that  judgment,  was  no  authority  for  the  sheriff 
of  Sullivan  county,  to  whom  it  was  directed,  to  levy  on  the  land 
now  in  dispute,  which  was  situated  in  Yigo  county.  His  levy 
on  that  land,  and  his  sale  of  it,  were  void;  and  the  record  of 
the  proceedings  was  no  evidence  to  show  a  title  in  the  purchaser 
of  said  land  at  that  sale. 

There  is  another  objection  to  said  record  as  evidence.  The 
attachment  was  issued  under  the  act  of  1807,  and  the  proceed- 
ings in  the  suit  were  pending  when  the  act  of  1818  relative  to 
foreign  attachments  took  efiEect.  The  fifth  section  of  the  act  of 
1818  enacts,  ''That  all  laws  and  parts  of  laws  heretofore  in 
force  relative  to  foreign  attachments  are  hereby  repealed:"  Acts 
of  1818,  p.  97.  There  being  no  clause  in  the  repealing  act  pro- 
viding for  pending  suits,  the  said  attachment  suit  was  at  an  end 
upon  the  taking  effect  of  that  act.  The  proceedings  in  the  suit, 
which  were  subsequent  to  the  absolute  repeal  of  the  law  to 
which  they  owed  their  existence,  were  coram  -non  judice  and 
void.  This  point  was  expressly  decided  by  this  court  in  Hunt  el 
Ux,  V.  Jennings,  5  Blackf.  195  [33  Am.  Dec.  465].  Since  that 
case,  the  subject  has  been  very  fully  examined  by  the  supreme 
court  of  New  York,  and  the  doctrine  above  stated  clearly  estab- 
lished: Butler  V.  Palmer,  1  Hill,  324. 

The  next  question  is,  was  there  an  adverse  possession  of  the 
land  in  dispute  which  would  bar  the  action  ?  There  is  no  evi- 
dence that,  twenty  years  (the  time  limited  by  the  statute)  before 
this  suit  was  brought,  there  was  an  adverse  possession  taken  by 
any  person  of  the  quarter  section  of  which  the  land  sued  for  is 
a  part.  Such  possession  was  not  shown  by  the  proof  that 
Jonathan  Lindley,  in  1819,  walked  over  the  land  once  and  set 
up  some  of  the  comers;  and  that  three  or  four  years  afterwards 
he  walked  across  the  end  of  one  of  the  tracts.  The  only  evi- 
dence of  adverse  possession  for  twenty  years  before  the  com- 
mencement of  the  suit,  is  the  building  a^d  occupation  of  a 
cabin,  and  the  inclosing  of  three  or  four  acres  of  land  adjoin- 
ing it,  on  the  quarter  section  called  the  Timber  tract,  which  is  a 
different  quarter  section  from  the  one  containing  the  land  now 
sued  for.  The  quarter  section  on  which  said  improvement  was 
made  was  not  adjoining  the  other,  but  was  distant  from  it  a  half 
a  mile.  That  the  conveyance  to  said  Lindley,  and  his  lease  to 
Bray  who  built  the  cabin,  were  for  both  quarter  sections,  is  not 
material.  The  small  improvement  made  upon  one  of  the  tracts^ 
whatever  effect  it  might  have  as  to  that  tract,  could  be  no  an- 
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thority  for  setting  up  an  adverse  possession  of  the  other  tract: 
Carson  v.  Burnett,  1  Dev.  k  Bat.  L.  546  [30  Am.  Dec.  143); 
Farrar  v.  Eastman^  1  Fairf.  191. 

The  last  question  raised  is,  whether,  if  there  had  been  an  ad- 
verse possession  of  the  premises  in  question  for  twenty  years, 
the  action  would  have  been  barred?  The  lessors,  and  those 
under  whom  they  claim,  had  none  of  them  resided  in  this  state 
within  twenty  years  before  the  suit  was  commenced,  they  being 
f  Jl  resident  in  the  state  of  New  York.  The  statute  of  limita- 
tions of  1831,  which  was  in  force  when  the  suit  was  com- 
menced, excepted  from  its  operation  persons  beyond  the  seas. 
In  1843,  pending  this  suit,  the  legislature  passed  an  act  declar- 
ing that  the  words,  "or  any  person  beyond  the  seas,"  in  the 
proviso  to  the  act  of  1831,  etc.,  should,  by  all  courts  in  this 
stete,  be  construed  to  mean  beyond  the  jurisdiction  of  the 
courts  of  the  United  States:  Acts  of  1843,  p.  24.  Previously 
to  this  act  of  1843,  the  words  ''any  person  beyond  seas"  had 
been  frequently  decided  to  mean  beyond  the  jurisdiction  of  the 
state.  That  is  the  decision  of  the  supreme  court  of  the  United 
States,  in  Murray  y.  Baker,  3  Wheat.  541;  Shelby  v.  Quy,  11  Id. 
361;  Bank  of  Alexandria  '^,  Dyer,  14  Pet.  141.  The  same  de- 
cision has  been  made  in  several  of  the  state  courts:  Forbes  v. 
Foot,  2  McCord,  331  [13  Am.  Dec.  732];  Pancoast  v.  Addison, 
1  Har.  &  J.  350  [2  Am.  Dec.  251];  Bicliardson  v.  Bvchardson,  6 
Ohio,  125  [25  Am.  Dec.  745];  West  v.  Pickesimer,  7  Id.  589. 

In  the  present  case,  the  circuit  court  determined  that  the 
words  "beyond  the  seas"  in  the  statute  of  1831,  then  in  force, 
meant  beyond  the  limits  of  the  state;  and  we  think  the  decision 
is  correct.  There  could  not  be  the  slightest  doubt  on  the  sub- 
ject, were  it  not  for  the  act.  of  1843;  and  we  are  satisfied,  after 
much  reflection,  that  that  act  can  make  no  difference.  The 
plaintiff  had  a  right  to  the  decision  of  the  court  as  to  the  mean- 
ing of  the  statute  applicable  to  his  case,  independently  of  the 
declaratory  act,  which  was  passed  whilst  the  suit  was  pending. 
This  point  is  settled  by  the  supreme  court  of  the  United  States, 
where  the  question  was,  whether  an  action  was  barred  by  a 
statute  of  limitations  of  North  Carolina,  passed  in  1715? 
Doubts  having  been  entertained  whether  that  act  had  been  re- 
pealed or  not  by  an  act  of  1789,  the  legislature,  to  remove  those 
doubts,  passed  a  declaratory  act  in  1799.  The  last  named  act 
declared,  that  the  act  of  1789  should  not  be  considered  a  re- 
peal of  the  statute  of  limitations  of  1715.  The  suit  in  which 
the  question  arose,  as  to  whether  the  said  statute  of  limitationfl 
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was  repealed,  was  commenced  in  1798,  and  was  pending  when 
the  declaratory  act  of  1799  was  enacted.  The  court  decided,  in 
direct  opposition  to  the  declaratory  act,  that  the  said  statute  of 
limitations  was  repealed  by  the  act  of  1789,  and  that  the  suit 
was  not  barred:  Ogden  y.  Blacldedge,  2  Cranch,  272.  If  that 
case  is  law,  and  we  think  it  is,  the  present  suit  can  not  be 
affected  by  the  act  of  1843;  and  without  that  aot»  the  lessors' 
claim  could  not  be  barred  by  an  adverse  possession. 
The  judgment  is  afSrmed,  with  costs. 


Copt  op  United  States  Patent,  when  Admsssibli  or  Bvxdbhcb:  Bctm- 
Im  ▼.  Wright^  26  Am.  Beo.  344;  Clarhe  ▼.  Diggt,  44  Id.  78. 

Sheriff  of  One  Ck>UNT7  can  not  Sell  qb  Levt  ob  land  in  anotticr 
ooonty:  Byhee  v.  AMjf,  43  Am.  Dea  47. 

Adverse  Possession,  What  Amoitntb  to:  See  the  prior  oMee  in  thli 
ieriee  oollected  in  the  notes  to  Union  Canal  Co.  ▼.  Young,  30  Am.  Dea  2l2; 
Rung  y.  Shaneberger,  26  Id.  95;  OverUm'$  Heir$  v.  DoeiMon,  42  Id.  644. 

"Betond  the  Seas,"  Mkanino  of:  See  ForbeB  y.  Foot,  13  Am.  Deo.  73S^ 
and  note;  Pancoeut  y.  Addiaon,  2  Id.  620;  Michardson  v.  Itichardaon,  26  Id. 
746;  Whitneg  y.  Ocddard,  32  Id.  216,  and  note;  Field  v.  Dielinwn,  36  Id.  468. 

The  fbinoipal  case  in  cited  to  the  effect  that  the  repeal  of  a  statate 
oairies  with  it  all  actiona  brought  thereunder,  nnleea  aayed  by  the  repealing 
act^  in  StaU  v.  ToumoM,  6  Ind.  282;  Oaspar  y.  State,  11  Id.  649;  Housh  y. 
Morrison,  47  Id.  417;  that  it  is  the  duty  of  the  oonrt  to  admit  any  legitimate 
eyidenoe,  wheneyer  offered,  tending  to  eataUiah  a  fact  in  iHne,  in  ButkoSU 
ote,  R.  R.  y.  McMwimb,  4  Id.  279. 


GASES 

or  THB 

SUPREME  COURT 

IOWA. 


Paine  v.  Gouoh  bt  al. 

£1  O.  GBmn,  64.] 

Von  Patabu  in  Spsgifio  Pbopebtt  is  Adiobsiblb  dt  Bviuuui 
the  money  oonntB. 

Ebbob  to  the  Washington  district  court     AuumfmiL    Tbm 
opinion  states  the  case. 

HdU  and  Ih>ers(m,  for  the  plaintiff  in  enor. 

O.  Boies,  for  the  defendants  in  error. 


By  Court,  Wilson,  J.    This  was  an  action  of 
brought  upon  the  following  instrument: 

"  $100. 

**  Twelve  months  from  date,  we  promise  to  paj  J.  G.  Smith, 
or  bearer,  one  hundred  dollars,  to  be  paid  in  horsea  or  other 
good  property,  at  cash  prices,  for  value  received. 
**Tdt  Pleasant,  Feb.  10.  1841. 

(Signed)      D.  A.  Oougb. 

O.  O.  EawMAM.*' 

On  the  note  is  the  following  indorsement,  viz. :  "  I  assign  th# 
within  note  to  Jesse  D.  Payne.    J.  G.  Smith." 

The  declaration  contains  a  special  count  setting  out  the  note; 
eounts  for  money  paid;  laid  out  and  expended;  had  and  re- 
oeived;  and  the  account  stated.  To  this  declaration  a  special 
demurrer  was  filed  for  the  following  causes:  1.  The  breach  in 
■aid  declaration  does  not  state  that  said  horses,  or  properlj. 
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were  not  paid  to  the  plaintifif's  indorser.  2.  The  breach  iu  said 
declaration  assigned,  is  not  co-extensive  with  the  plaintiff's  un- 
dertaking. 3.  The  breach  does  not  show  but  that  said  note 
was  paid  before  the  commencement  of  this  cause.  4.  It  is 
stated  in  said  declaration,  that  J.  G.  Smith  to  whom,  or  to 
whose  order  the  payment  was  to  be  made,  indorsed  said  note, 
when  it  is  stated  to  have  been  made  to  bearer.  This  demurrer 
was  sustained,  and  judgment  rendered  by  the  court  below  in 
favor  of  the  defendant  in  error  for  costs,  and  the  sustaining  of 
tiiis  demurrer,  is  the  error  relied  upon. 

It  is  contended  by  counsel  for  the  plaintiff,  that  the  note  was 
admissible  under  the  common  counts  in  the  declaration.  If  so, 
then  the  defendant's  objections  to  the  declaration  are  answered. 
The  case  of  Crandal  v.  Bradley,  7  Wend.  311,  is  directly  in 
point.  In  that  case,  suit  was  brought  on  a  note,  whereby  the 
defendant,  for  value  received,  promised  to  pay  the  plaintiff  or 
bearer,  eight  dollars  and  sixty-five  cents,  by  the  first  day  of 
April  next,  after  the  date  of  the  note,  in  common  stuff  pine 
boards,  delivered  at  Frog-street  point,  with  interest.  The  court 
held,  that  ''  on  the  authority  of  the  cases  of  Smith  v.  Smithy  2 
Johns.  235  [3  Am.  Dec.  410],  and  Fierce  v.  Crafts,  12  Id.  90, 
that  a  note  payable  in  specific  articles  is  admissible  in  evidence 
under  the  money  counts."  We  do  not  wish  to  go  further  than 
other  courts  of  high  authority,  in  sustaining  technical  objec- 
tions, particularly  in  suits  upon  promissory  notes,  in  which  case 
the  statute  requires  the  plaintiff  to  file  with  his  declarations  a 
copy  of  the  note  sued  upon;  and  where  there  is  no  reason  to 
apprehend  that  the  defendant  will  suffer  injury  from  ignorance 
of  the  plaintiff's  cause  of  action.  The  judgment  of  the  court 
below  is  reversed,  and  the  cause  is  remanded,  with  diieotions  to 
proceed  under  the  declaration. 

Judgment  reversed. 

CiTKD  in  Stewart  y.  Craig,  3  G.  Greene,  506,  to  the  point  that  a  note  pay^ 
able  in  specific  property  ia  admiaaible  in  evidence  under  the  common  or  money 
ooante. 

NoTBS  Payable  ix  SPBcmo  Abtiolkb:  See  BoberU  v.  BeaUg,  22  Am.  Deeu 
410,  note  422,  where  tlue  eubject  ia  diacnaaed  at  some  length. 
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[1  O.  Oamn.  78.] 

Act  or  OoNouEsa  Frxscribino  Manner  or  Authentioatdto  Judiciax. 
Pbockbdikgs  in  the  different  states  does  not  provide  a  mode  for  certify- 
ing the  judgments  of  justices  of  the  peace,  and,  therefore,  the  method  of 
authenticating  the  correctness  of  the  transcripts  of  such  judgments  must 
conform  to  the  requirements  of  the  statutes  of  the  state  in  which  they 
are  to  he  adduced  in  evidence. 

Authxntigation  or  Judgment  or  Jusnos  or  Peace  must,  under  the  Iowa 
statute,  be  certified  and  sealed  by  the  clerk  of  the  county  in  which  the 
justice  resides,  and  must  state  that  he  whose  signature  appears  on  th* 
exemplification  was,  at  the  time  the  judgment  was  rendered,  a  justice  of 
the  peace  and  qualified  to  act  as  such,  and  a  certificate  by  the  clerk  of 
the  common  pleas  of  that  county  will  not  be  sufficient  unless  it  is  shown 
by  the  laws  of  the  state  from  which  the  transcript  is  brought  that  he  was 
the  proper  officer  to  make  such  certificate. 

Ahmtbbton  or  Defendant,  after  Examining  Transcript  or  Judgment 
of  a  justice  of  the  peace,  that  the  judgment  was  rendered  against  him  by 
that  justice,  may  be  proved  by  parol  testimony,  and  such  admission  con- 
cedes the  official  character  of  the  justice  and  the  nature  and  amount  of 
the  judgment,  and  renders  such  transcript  admissible  in  evidence. 

Upon  Plea  or  Nul  Tiel  Record,  in  Action  on  Judgment,  the  justness 
of  the  judgment  can  not  be  inquired  into. 

Iv  AonoN  ON  Foreign  Judgment  Rendered  in  Court  or  Limited  Ju- 
risdiction, the  jurisdiction  must  be  affirmatively  shown.  Bat  where 
the  judgment  of  such  court  and  its  jurisdiction  are  duly  proved,  the  same 
faith  and  credit  are  given  to  them  as  are  given  to  the  judgments  of  a 
court  of  general  jurisdiction. 

Ebbob  to  Des  Moines  district  court.  Debt.  The  opinion 
states  the  case. 

David  Borer,  for  the  plaintiff  in  error. 

Orimes  and  Starr ,  for  the  defendant  in  error. 

By  Court,  Wilson,  J.  This  was  an  action  of  debt,  brought 
by  Lloyd  for  the  use  of  Prise  against  Gay,  before  a  justice  of 
the  peace,  in  Des  Moines  county,  on  the  transcript  of  a  judg- 
ment from  the  docket  of  Isaac  G.  Coplen,  a  justice  of  the  i)eaoe 
of  Hamilton  county,  Ohio,  wherein  Lloyd  was  plaintiff,  and 
Ghty  defendant.  Judgment  was  rendered  against  Gay  by  the 
justice  of  the  peace  in  Des  Moines  county,  and  the  case  was  ap- 
pealed to  the  district  court,  where  judgment  was  also  rendered 
against  Gay.  The  case  is  brought  into  this  court  by  writ  of 
error.  The  transcript  from  Coplen's  docket  was  certified  by  him 
to  be  correct;  there  are  also  two  other  certificates  appended  to 
the  transcript,  one  purporting  to  be  from  the  clerk  of  the  oonrt 
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of  common  pleas,  of  Hamilton  county,  Ohio,  certifying  to  the 
official  character  of  Coplen,  and  sealed  ^nth  the  seal  of  that 
court;  and  lastly,  the  certificate  of  the  presiding  judge  of  the 
court  last  mentioned,  as  to  the  official  character  of  the  clerk  of 
the  court.  The  case  was  tried  before  the  justice  of  the  peace, 
in  Des  Moines  coimty,  and  also  in  the  district  court  on  issue 
joined,  on  the  plea  of  nul  tiel  record.  On  the  trial  in  the  dis- 
trict court  exceptions  were  taken  by  Gay,  which  are  set  forth  in 
the  biU  as  follows,  to  wit: 

'*  Be  it  remembered,  that  on  the  trial  of  this  cause  in  the  dis- 
trict court,  the  plaintiff  offered  in  evidence  to  the  jury,  an  al- 
leged transcript  of  a  record,  and  the  certificates  thereto  annexed, 
and  then  proved  by  parol  evidence  that  said  transcript  had  been 
presented  to  the  defendant  and  examined  by  him,  and  that  he 
then  admitted  that  the  judgment  had  been  rendered  against  him 
by  the  justice  before  whom  it  purports  to  have  been  rendered; 
but  the  witness  could  not  say  that  the  defendant  admitted  the 
transcript  to  be  a  true  copy  of  the  original  record  of  said  jus- 
tice; but  the  defendant,  at  the  same  time,  said  that  the  judg- 
ment so  admitted  to  have  been  rendered  against  him  was  unjust, 
and  that  he  had  never  paid  it.  And  thereupon,  vnthout  any 
other  evidence,  the  transcript  was  offered  and  read  to  the  jury, 
to  which  the  defendant  objected:  1.  For  want  of  proper  and 
legal  authentication  under  tiie  act  of  congress,  of  May  26, 1790, 
or  under  any  other  act  of  congress;  2.  The  transcript  is  not 
sufficiently  certified  under  the  statute  of  Iowa,  or  otherwise 
sufficiently  and  legally  proven;  3.  Section  19,  E.  S.  329,  is  un- 
constitutional and  inoperative.  These  objections  were  severally 
overruled  by  the  court,  and  the  transcript  and  certificate  were 
allowed  to  go  in  evidence  to  the  jury,  without  any  other  authen- 
tication.    To  all  which  the  defendant  excepted. 

''  Be  it  further  remembered,  that  on  the  same  ixial,  after  the 
argument  of  counsel,  the  court  charged  the  jury  that  said  tran- 
script was  entitled  to  full  faith  and  credit  here,  no  matter  how 
proven,  whether  under  the  statute  of  Iowa,  or  by  parol  evidence, 
to  be  an  exemplified  copy,  the  same  as  if  certified  in  strict  con- 
formity with  the  act  of  congress,  in  relation  to  the  manner  of 
proving  the  judicial  proceedings  and  records  of  the  courts  of 
the  several  states,  in  each  state  and  territory  respectively,  passed 
May  26,  1790;  and  that  the  justice  of  said  judgment  could  not 
be  inquired  into  in  this  action.  And  under  the  proof  aforesaid, 
after  the  court  had  charged  the  jury  as  aforesaid,  the  defendant 
moved  the  court  to  charge  the  jury,  that  the  justness  of  said 
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supposed  judgment  is  open  to  inquiry  in  this  trial.  That  de- 
fendant's admissions  must  all  be  taken  together,  if  proven  by 
plaintijOT,  and  that  if  the  jury  find  the  proof  to  be,  that  said  judg- 
ment was  unjust,  then  they  must  find  for  the  defendant;  which 
charge  the  court  refused  to  give  to  the  jury.  To  which  refusal 
the  plaintiff  excepts,"  etc. 

The  following  errors  are  assigned:  1.  In  admitting  to  the 
jury,  as  evidence,  the  supposed  transcript  of  the  judgment;  2. 
In  admitting  parol  proof  of  the  correctness  thereof;  8.  In  in- 
structing the  jury  that  the  justness  of  the  judgment  could  not 
be  brought  in  question;  4.  In  refusing  the  instructions  asked 
for  by  defendant  in  the  court  below;  5.  In  giving  those  asked 
for  by  the  plaintiff  in  the  court  below.  We  will  consider 
these  objections  in  the  order  in  which  they  are  presented  in  the 
bill  of  exceptions;  and, 

1.  Was  the  transcript  properly  admitted  as  evidence  to  the 
jury?  The  act  of  congress  of  May  26, 1790,  entitled  an  ''act 
to  prescribe  the  mode  in  which  the  public  acts,  records,  and 
judicial  proceedings,  in  each  state,  shall  be  authenticated,  so  as 
take  effect  in  every  other  state,"  and  the  act  supplementary 
thereto,  approved  March  27,  1804,  do  not  provide  a  mode  for 
certifying  the  judgments  of  justices  of  the  peace.  Such  is  the 
decision  of  the  courts  of  New  Hampshire,  Massachusetts,  Ver- 
mont, OhiO|  and  most  of  the  federal  courts,  upon  these  statutes; 
These  courts  place  their  decision  on  the  ground,  that  the  con- 
stitution, and  act  of  congress  above  mentioned,  refer  to  the  ju- 
dicial proceedings  of  courts  of  general  jurisdiction,  and  not  to 
inferior  tribunals  created  by  municipal  law;  for  the  act  of  con- 
gress requires  the  record  to  be  certified  by  the  clerk,  with  the 
seal  of  the  court  annexed,  together  with  a  certificate  from  the 
judge,  chief  justice,  or  magistrate  of  the  court,  as  to  the  due 
form  of  the  attestation.  Justices  of  the  peace,  having  no  clerk, 
no  official  seal,  and  not  being  able  to  authenticate  records  in 
the  manner  required  by  the  act  of  congress,  their  proceedings 
were  not  considered  as  coming  within  the  purview  of  that  act, 
but  the  admission  of  the  copies  of  their  proceedings  as  evidence 
was  left  to  be  regulated  by  the  law  of  the  state  where  they  were 
proposed  to  be  offered  in  evidence:  See  3  Cowen  &  Hill's  notes 
to  Phillips  on  Evidence,  898,  and  the  authorities  there  cited. 
The  introduction  of  the  transcript  of  the  proceedings  of  the  jus- 
tice of  the  peace  in  Hamilton  county,  as  evidence,  not  being 
authorized  by  the  acts  of  congress  above  referred  to,  and  that 
matter  being  left  to  the  law  of  our  state,  it  will  be  necessaxy  to 
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examine  the  statute  upon  this  subject  enacted  bj  the  le^lature. 
This  statute  is  as  follows:  "  The  ojfficial  certificate  of  any  justice 
of  the  peace,  liying  in  any  state  of  the  United  States,  certifying 
any  judgment  by  such  justice  rendered,  with  a  certificate  thereon 
sealed  by  the  clerk  of  the  county  with  the  county  seal,  where 
such  justice  shall  reside,  certifying  that  he  whose  signature  ap- 
pears on  such  exemplifications  was,  at  the  date  of  such  judg- 
ment, a  justice  of  the  peace,  and  qualified  to  act  as  such,  shall 
be  good  and  legal  evidence  in  any  court  in  this  territory,  to 
prove  the  facts  contained  in  such  exemplifications,  and  nothing 
more." 

Were  the  transcript  and  certificated  admissible  in  evidence  un- 
der this  statute  ?  We  think  not.  The  statute  requires  that  the 
certificate  of  the  justice  should  be  followed  by  the  certificate  of 
the  clerk  of  the  county,  sealed  by  him  with  the  county  seal.  The 
certificate  of  the  justice  in  this  case  is  followed  by  the  certificate 
of  the  clerk  of  the  court  of  common  pleas  of  Hamilton  couniy. 
We  can  not  judicially  know  that  the  clerk  of  the  court  of  com- 
mon pleas  is  the  clerk  of  the  county;  unless  we  take  judicial 
cognizance  of  the  laws  of  the  state  of  Ohio,  and  say  that  the 
court  of  common  pleas  of  Hamilton  county  is  the  county  court,  we 
must  decide  that  the  justice's  transcript  was  inadmissible  under 
the  statute.  There  might  be,  for  aught  we  in  this  case  judicially 
know,  a  county  court  of  Hamilton  county,  as  well  as  a  court  of 
common  pleas;  the  latter  court  could  not  be  presumed  to  be 
the  former,  with  any  more  propriety  than  the  circuit  court  of 
one  of  the  counties  of  Illinois  could  be  presumed  to  be  the 
county  court.  As  individuals,  we  may  know  that  in  that  state 
there  is  in  every  organized  county  a  circuit  court,  as  well  as  a 
coimty  commissioners'  court,  and  the  clerk  of  the  last  mentioned 
court  is,  by  the  laws  of  that  state,  the  only  person  authorized  to 
certify  as  to  the  ojfficial  character  of  justices  of  the  peace.  Were 
we  to  receive  the  certificate  of  the  clerks  of  one  of  the  circuit 
courts  of  Illinois,  as  evidence  that  any  particular  person  was  a 
justice,  it  might  be  very  unsafe;  for  this  clerk  might  have  no 
further  means  of  knowing  who  are  the  justices  of  the  peace,  than 
those  possessed  by  any  other  individual,  and  his  certificate  would 
be  entitled  to  no  further  credit.  It  is  the  officer  who  has  pecul- 
iar means  of  knowledge  as  to  who  are  the  justices  of  the  peace, 
alone,  who  can  certify  to  their  official  existence;  the  officer  with 
whom  their  bonds  and  oaths  of  office  are  filed,  and  to  whom  their 
resignations  must  be  made.  And  here  we  answer  an  objection 
that  may  be  urged,  to  wit:  That  some  states  have  no  county 


July,  1847.]  Gay  v.  Lloyd.  503 

courts  eo  nominCy  and  that,  to  cany  out  the  foregoing  views,  we 
must  also  decide,  that  judgments  of  justices  in  those  states  which 
have  no  county  courts  can  not  be  enforced  in  this  state,  because 
the  transcripts  of  them  can  not  be  certified  to,  according  to  the 
requisitions  of  the  statute.  Such  is  by  no  means  a  necessary 
consequence.  To  say  that  no  certificate  could  be  received  as  to 
the  official  character  of  a  justice  of  the  peace,  except  the  certifi- 
cate of  the  clerk  of  the  couniy,  would  be  to  put  upon  our  stat- 
ute a  construction  more  literal  than  just  or  reasonable.  We 
only  decide  that  where  such  certificate  is  made  by  the  clerk 
of  any  court  other  than  the  clerk  of  the  county,  the  law  of  the 
state  from  which  the  transcript  is  brought  should  be  produced, 
to  show  that  he  was  the  proper  person  to  certify  the  same:  See 
upon  this  subject,  Mahwrin  v.  Bickford,  6  N.  H.  567-570.  We 
think,  therefore,  that  the  certificates  appended  to  the  transcript 
did  not  authorize  its  admission  as  evidence. 

Did  the  parol  testimony  render  it  admissible  ?  It  was  proved, 
by  parol  testimony,  that  said  transcript  had  been  presented  to 
witness,  and  examined  by  him,  and  that  he  then  admitted  that 
the  judgment  had  been  rendered  against  him  by  said  justice,  be- 
fore whom  the  alleged  judgment  purports  to  have  been  rendered; 
but  witness  could  not  say  that  the  defendant  admitted  the 
transcript  to  be  a  true  copy  of  the  original  record  of  said  justice. 
Witness  also  stated,  that  at  the  time  of  said  admissions,  defend- 
ant, as  part  of  the  same  conversation,  said  that  said  judgment  so 
admitted  to  have  been  rendered  against  him  was  unjust,  and  that 
he  had  never  paid  it.  The  issue  presented  to  the  court  was  upon 
the  plea  of  nul  tiel  record.  This  plea  avers,  in  substance,  that 
there  is  no  record  of  such  a  judgment  as  that  mentioned  in  the 
transcript.  The  admission  of  Gay,  after  examining  the  tran- 
script, is,  that  that  judgment  was  rendered  against  him  by  that 
justice.  Making  this  admission  upon  an  examination  of  the 
transcript,  the  testimony,  if  credited,  would  warrant  the  conclu- 
sion, that  such  a  judgment  did  exist  on  the  record  of  Coplen, 
the  justice.  It  is  but  a  fair  construction  of  the  admission, 
to  say  that  it  concedes  the  official  character  of  the  justice, 
the  amount  and  character  of  the  judgment,  and  that  it  was 
unsatisfied.  Did  the  statement  in  the  admission  that  the  judg- 
ment of  the  justice  was  unjust,  so  vitiate  the  whole  admis- 
sion, as  that  the  judgment  of  the  court  in  the  premises  could  not 
be  based  upon  it?  The  issue  was  as  to  the  existence  of  the 
judgment,  and  not  whether  it  was  just  or  not.  The  defendant 
in  the  court  below  admitted  the  existence  of  the  judgment,  and 
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Bet  up  a  defense  which  could  not  avail  him  under  the  iasne;  if 
indeed  he  could  set  up  such  a  defense  in  a  court  of  law.  We 
see  no  error  in  the  charge  of  the  court  to  the  jury,  in  reference 
to  the  faith  and  credit  to  be  given  to  them.  We  have  also  settled 
the  last  question  presented  by  the  bill  of  exceptions,  that  the 
justness  of  the  judgment  could  not  be  inquired  into  in  this  ac- 
tion. Not  only  would  the  issue  in  this  case  prevent  such  inquiry, 
but  the  weight  of  the  authorities  shows  that  no  such  inquiry  can 
be  made  at  law,  under  any  plea. 

The  last  question  arising  in  the  case  is,  did  the  plaintiff  in 
the  court  below  make  out  his  case  sufficiently,  putting  the  most 
&vorable  construction  on  his  testimony,  to  wairant  a  verdict  in 
his  favor?  The  bill  of  exceptions  shows  that  the  testimony 
stated  in  it,  and  above  recited,  was  all  that  was  offered  by  either 
parly.  Was  it  necessary  for  the  plaintiff  below  to  introduce  the 
statute  of  Ohio,  and  show,  afiSrmatively,  that  justices  of  the 
peace  in  that  state  have  jurisdiction  and  authority  to  render  such 
judgments  as  that  set  forth  in  the  transcript?  The  true  doc- 
trine, and  the  one  established  by  the  great  weight  of  authorities, 
is  this,  that  where  the  court  of  another  state,  whose  judgment  is 
sought  to  be  enforced  here,  is  a  court  of  general  jurisdiction,  the 
presumption  is  in  favor  of  its  jurisdiction,  and  the  onus  of  im- 
peaching it  rests  with  the  defendant;  where  the  court  has  but  a 
limited  and  special  jurisdiction,  as  that  of  justices  of  the  peace, 
the  statute  of  the  state  must  be  introduced  to  show,  affirmatively, 
that  the  justice  had  jurisdiction,  for  the  courts  of  one  state  will 
not  take  judicial  notice  of  the  statutes  of  another:  See  3  Cowen 
and  Hill's  Notes,  652,  referring  to  Milla  v.  Martin^  19  Johns.  33; 
Holmes  v.  Broughion,  10  Wend.  76  [26  Am.  Dec.  536];  Waldode 
V.  Coopet,  2  Wils.  16;  Peacock  v.  Bell,  1  Saund.  73,  74;  Kemp  v. 
Kennedy,  5  Cranch,  173;  S.  C,  1  Pet.  C.  C.  30;  Wheeler  v.  Bay 
mond,  8  Cow.  311. 

Where  the  judgment  of  the  justice  of  the  peace,  and  his  juxia- 
diction,  are  duly  shown,  the  same  faith  and  credit  are  given 
to  them,  as  is  given  to  the  judgments  of  a  court  of  general  juris- 
diction, authenticated  under  the  act  of  congress,  and  is  not 
subject  to  re-examination.  The  jurisdiction  of  the  justice  not 
having  been  proven,  the  court  erred  in  permitting  the  transcript 
to  be  offered  in  evidence  to  the  jury.  The  judgment  of  the 
court  below  is  therefore  reversed,  and  the  cause  is  remanded  to 
the  court  below  for  further  proceedings  not  inconsistent  with 
this  decision. 

Judgment  reversed. 
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JuDoxxNTS  or  SniBB  Statbs,  EvnoT  or:  See  note  to  Wtleh  ▼.  8yie$t 
44  Am.  Deo.  693,  where  other  cases  are  collected. 

AuTHXNTioATioN  or  Tbavscript  or  JuDOMKNT  or  Akothxb  State:  See 
note  to  McRae  v.  Stohei,  37  Am.  Dec.  701,  where  other  cases  are  collected. 

Thk  principal  cask  is  gitsd  in  BroghiU  y.  Lash,  3  6.  Greene,  361,  to 
the  point  that  the  court  will  not  go  behind  a  judgment  of  a  court  of  genenl 
Jnriadiction;  and  in  Boap  v,  Clark,  4  Id.  295,  to  the  point  that  the  attesta- 
tion of  a  record  may  be  according  to  the  form  used  in  the  state  irom  which 
the  record  came. 
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Commonwealth  fob  Riohabdson  v.  Cglk  et  al. 

[7  B.  MoMios,  360.] 

DicLABATioN  IH  SuiT  ON  CoNSTABLx's  BoND  IS  iKBUwiomrT,  if  it  monlj 
Alleges  that  the  constable,  by  color  of  his  office,  collected  money  from 
the  relator,  without  averring  how  he  was  compelled  to  pay,  and  without 
stating  facts  sufficient  to  enable  the  court  to  detemnine  whether  the  col- 
lection was  made  by  color  of  office  or  not. 

Dbolabation  in  Action  against  Ck>NSTABLB  and  ms  SuBsms  for  collect- 
ing money  under  pretense  of  having  ezecutionB  in  his  hands,  and  failing 
to  pay  the  same  or  to  return  the  executions,  must  aver  that  he  had  exe- 
cutions in  force  at  the  time  of  the  receipt  of  the  money,  and  the  men 
averment  that  he  represented  that  he  had  them  is  not  sufficient. 

Act  or  Constable  to  Rbndkr  Him  and  his  SuBKms  Liablb  on  his 
bond,  must  be  done  by  him  as  constable,  under  daim  of  »  right  to  do  it 
by  virtue  of  his  office. 

Ebbob  to  the  Estill  circuit.    The  opinion  states  tiie  case. 

lumeTf  for  the  plaintijQT.  * 

B.  Y.  Owsley,  for  the  defendants. 

By  Court,  Mabshall,  0.  J.  This  is  an  action  against  a  con- 
stable and  his  securities  to  recover  for  alleged  breaches  of  the 
ojfficial  bond  of  the  constable.  Two  breaches  are  alleged,  and 
each  having  been  adjudged  insufficient  upon  demurrer,  and  a 
judgment  having  been  rendered  for  the  defendant,  the  sole  ques- 
tion in  this  court,  is  upon  the  sufficiency  of  the  declaration.  The 
first  breach  is,  that ' '  the  relator  was  compelled  to  pay  to  said  Cole 
the  sum  of  ninety-five  dollars,  which  Cole,  by  color  of  his  office 
as  aforesaid,  wrongfully  collected  from  the  said  Richardson  and 
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refused  to  account  tor"  etc.  There  being  no  allegation  of  fact 
to  aid  the  general  phrases  used  in  this  statement,  we  are  clearly 
of  opinion  that  it  is  too  vague  and  indefinite  to  answer  the  pur- 
pose of  a  declaration.  It  does  not  appear  how  the  relator  was 
compelled  to  pay,  nor  what  was  the  particular  act  complained 
of,  and  the  statement  furnishes  to  tlie  court  no  means  of  deter- 
mining whether  the  collection  was  by  color  of  office  or  not.  Nor 
does  it  furnish  to  the  defendants  the  requisite  information  of 
the  charge  or  complaint  relied  on.  It  is  a  mere  statement  of 
legal  conclusions  or  inferences,  without  the  facts  on  which  they 
are  founded,  and  was  properly  adjudged  insufficient. 

The  second  breach  is,  that  the  defendant  Cole,  while  he  con- 
tinued to  act  as  a  constable,  **  represented  to  the  relator  that  he 
had  various  executions  in  his  hands  against  him  for  collection, 
from  the  office  of  A.  McMonigal,  a  justice,  etc.  (which  are  spec- 
ified), and  the  relator  well  knowing  that  judgments  had  been 
rendered  against  him  by  said  McMonigal,  on  which  such  ex- 
ecutions might  issue,  paid  said  Cole,  at  different  times,  the 
whole  amount  of  said  executions.  But  to  return  said  executions 
satisfied  as  said  Cole  was  bound  by  law,  he  did  not.  In  conse- 
quence of  which  misconduct,  and  breach  of  duty  in  office,  the 
relator  afterwards,  to  wit,  on,  etc.,  was  compelled  to  pay  the 
judgments  aforesaid;  but  that  neither  Cole  nor  any  of  the  de- 
fendants have  paid  back  or  accounted  for  the  amount  of  said 
judgments,"  etc.  Here  is  no  averment  that  Cole  had  in  fact 
any  of  these  executions  in  his  hands,  either  at  the  time  of  his 
representations,  or  at  the  time  of  payment  to  him,  but  only  that 
he  represented  that  he  had  them.  There  is  therefore  no  breach 
of  that  part  of  the  bond,  which  provides  for  the  due  execution 
and  return  of  process,  and  for  payment  of  money  collected  on 
process.  And  the  only  question  is,  whether  the  declaration 
shows  a  breach  of  that  part  of  the  condition  of  the  bond,  which 
provides  that  the  constable  *'  in  all  other  things  shall  faithfully 
execute  and  perform  the  said  office  of  constable  according  to 
law." 

Conceding,  as  we  arejdisposed  to  do,  that  this  clause  of  the 
condition  should  receive  a  most  liberal  construction,  for  the  pro- 
tection of  the  community  against  fraud,  extortion,  and  every 
form  of  oppression  incident  to  an  abuse  of  the  official  character 
and  powers  of  a  constable,  still  there  must  be  some  reasonable 
limits  to  its  operation.  It  can  not  cover  all  acts  which  the  in- 
dividual may  do  while  he  holds  the  office  of  constable,  nor  even 
all  acts  which  in  their  nature  pertain  to  the  office,  and  might 
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under  proper  circumstanoes,  be  rightfully  done  by  a  constable. 
The  act  must  not  only  be  of  this  nature,  but  it  must  at  least  be 
done  by  him  as  constable,  under  claim  of  a  right  to  do  the  act 
by  virtue  of  his  office.  And  so  far  as  it  implies  acquiescence  or 
co-operation  in  the  party  injured,  this  acquiescence  or  co-opera- 
tion should  be  induced  by' a  confidence  in  the  official  character 
and  right  as  asserted.  It  is  to  be  recollected,  that  the  ques- 
tion is  not  how  far  the  constable  may  be  individually  responsi* 
ble  for  his  own  acts,  but  how  far  his  securities  may  be  responsi- 
ble for  them.  As  by  executing  the  official  bond  with  him,  they 
have  not  only  evinced  their  confidence  in  his  capacity  and  other 
qualifications  for  the  office,  but  have  enabled  him  to  assume  the 
character  and  rights  belonging  to  it,  they  may  perhaps  be  justly 
held  responsible  for  such  acts  within  the  general  range  of  his 
powers,  as  (though  without  legal  authority  in  the  particular  in- 
stance) he  does  in  the  name  and  by  color  of  the  office,  and  of  the 
rights  incident  to  it;  but  for  acts  which  in  their  nature  are 
wholly  beyond  the  office,  or  for  acts  which,  though  within  the 
general  powers  of  the  office,  are  neither  actually  authorized  in 
the  particular  case,  nor  pretended  to  be  done  in  virtue  of  official 
aithority:  that  is,  for  acts  done  as  a  private  individual,  they  can 
not  be  made  responsible  on  the  bond. 

The  case  stated  in  the  declaration  is,  that  while  Cole  was  act- 
ing as  constable,  he  represented  that  he  had  in  his  hands  for  col- 
lection, certain  executions  against  the  relator,  which  he  might 
well  have  had  in  that  character,  and  that  the  relator  at  different 
times  afterwards  paid  to  him  the  whole  amount  of  said  execu- 
tions, etc.  It  is  not  expressly  averred  that  Cole  was  constable 
at  the  time  of  making  this  representation.  And  conceding  this 
to  be  necessarily  implied,  or  sufficiently  expressed,  and  also  that 
it  is  sufficiently  expressed  that  he  represented  the  executions  to 
be  in  force  at  the  time  when  the  representations  were  made,  it  is 
not  stated,  and  does  not  appear,  even  by  implication,  that  any 
payment  was  made  at  the  time  of  such  representation,  or  under 
a  claim  at  the  time,  of  any  right  to  coerce  or  receive  payment 
(as  constable)  by  virtue  of  executions,  in  hand;  or  that  it  was 
made  under  a  belief  that  there  was  such  right.  It  is  not  averred 
either,  that  the  executions  mentioned  were,  or  that  they  were 
not  actually  in  the  hands  of  Cole  when  he  made  the  representa- 
tions. For  all  that  appears,  his  representation  may  have  been 
true.  He  may  have  had  the  executions  in  his  hands  in  full  force 
when  he  said  he  had.  He  may  have  made  true  and  timely  re- 
turns of  them  or  not,  and  he  may  have  received  the  money  either 
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after  the  actual  return,  or  after  the  executions  had  expired,  and 
when  he  neither  had  nor  pretended  to  have  the  right  of  coercive 
oollection.  This  may  be  true,  and  jet  all  the  facts  stated  in  the 
declaration  may  be  true.  Moreover,  it  is  not  stated  that  the 
payments  were  made  to  Cole  as  constable.  They  may  have 
been  made,  knowing  that  he  had  no  right  to  collect  as  a  con- 
stable, and  upon  his  promise  to  make  proper  disposition  of  the 
moneyiu  discharge  of  the  judgments. 

We  think,  therefore,  the  declaration  does  not  show  an  exac- 
tion in  the  official  character,  or  by  color  of  the  office  of  con- 
stable, nor  any  breach  of  duty  secured  by  the  bond.  Certainly 
it  does  not  show  a  false  return  or  a  failure  to  return  process  in 
his  hands,  or  to  pay  money  collected  on  process.  And  we  are 
of  opinion  that  it  does  not  sufficiently  show  a  i¥rongful  collec- 
tion under  color  of  his  office,  or  under  pretense  of  official  right, 
either  asserted  or  confided  in.  For  the  non-payment  of  money, 
unless  received  either  rightfully  or  wrongfully,  tmder  color  of 
official  right,  there  can  be  no  responsibility  on  the  bond.  The 
declaration  is,  consequently,  insufficient  in  the  statement  of  the 
second  as  well  as  of  the  first  breach. 

Wherefore  the  judgment  is  affirmed. 


Official  Bonds  of  Sheriffs  and  Conbtablbs,  What  Constitutb 
BaxACHBS  OF. — ^The  official  bond  of  a  sheriff  or  constable,  like  otber  official 
bonds,  is  strictly  and  solely  an  undertaking  to  answer  for  the  official  defaults 
or  nusconduct  of  the  principal.  It  is  not  an  engagement  for  general  good  be- 
havior on  his  part.  As  is  said  by  Haines,  J.,  in  StcUe  v.  Conover,  28  N.  J. 
L.  (4  Dutch. )  230:  "  The  sureties  do  not  bind  themselves  to  protect  the  public 
against  every  act  of  their  principal,  nor  do  they  become  his  sureties  to  keep 
the  peace."  The  sureties  on  such  a  bond,  therefore,  are  liable  for  all  the 
official  delinquencies  of  their  principal  during  his  term  of  office,  but  they  are 
liable  for  no  default  or  misconduct  of  his  beyond  that:  Oovemor  v.  Hancock^ 
2  Ala.  728;  Govemar  v.  Perrine,  23  Id.  807;  Oovemor  v.  Pearce,  31  Id.  465; 
HUl  V.  KfmbU,  9  CaL  71;  Collier  v.  Stoddard,  19  Ga.  274;  St.  Louis  v.  Sickles, 
52  Mo.  122;  Varm  v.  Pipkin,  77  N.  C.  408;  Crocker  on  Sheriffs,  sec.  884; 
Brandt  on  Suretyship,  sec.  483.  To  render  the  sureties  liable  there  must  be 
a  breach  of  some  duty  enjoined  by  law  upon  the  officer  as  such:  Oovemor  v. 
Hancock,  2  Ala.  728;  Cottier  v.  Stoddard,  19  Ga.  274.  It  is  said  in  Eatwn  v. 
Kelly,  72  N.  C.  110,  that  the  sureties  are  liable  only  where  the  act  or  default 
complained  of  is  a  breach  of  some  duty  specifically  described  in  the  bond. 
At  flJl  events  the  liabilities  of  the  sureties  can  not  be  extended  by  construc- 
tion or  doubtful  interpretation:  Taylor  v.  Parker,  43  Wis.  78.  But  while 
the  law  is  thus  careful  to  protect  sureties  from  the  imposition  of  responsibil- 
ities beyond  their  undertaking,  it  is  apparent,  upon  an  examination  of  the 
adjudications  upon  the  subject,  that  the  courts  of  most  of  the  states  are  not 
disposed  to  indulge  in  too  great  nicety  of  construction  on  this  point.  Cer- 
tainly  the  frequency  of  official  delinquencies,  together  with  the  almost  equal 
frequency  of  personal  irresponsibility  on  the  part  of  the  delinquents,  admon- 
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iahes'  ns  that  the  people  are  qnite  as  much  in  need  of  protection  as  the  sure- 
ties who  volnntarily  become  sponsors  for  officers  of  that  character,  and  thai 
techDical  refinement  in  construing  such  obligationB  is  not  to  be  favored. 

Li  determining  whether  an  alleged  delinquency  is  a  breach  of  official  duty, 
regard  must  be  had  to  the  law  at  the  time  the  act  is  performed,  and  uot  to 
the  law  as  it  was  when  the  bond  was  executed.  It  is  an  implied  term  in 
the  contract  that  the  law-making  power  may  from  time  to  time  change,  en- 
large, or  restrict  the  duties  of  the  officer,  provided  always  that  any  new  duty 
imposed  upon  him  is  within  the  legitimate  scope  of  his  office.  Hence,  if  a 
new  duty,  properly  pertaining  to  such  an  office,  is  required  of  sherifiEs  or  oon< 
stables,  the  sureties  of  an  officer  on  a  bond  previously  executed  are  responsi- 
ble for  any  subsequent  breach  of  the  additional  duty  during  his  term:  Brandt 
on  Suretyship;  Martiey  v.  StatCt  13  Mo.  7. 

Whetheb  Iaablr  fob  Acts  Donb  Colorb  Officii. — ^There  is  no  donbt^ 
as  appears  from  what  has  already  been  said,  that  the  sureties  on  the  official 
bond  of  a  sheriff  or  constable  for  his  defaults,  with  respect  to  acts  done  or  to 
be  done  virtvte  officii.  There  is,  however,  some  conflict  on  the  point  as  to 
whether  or  not  they  are  liable  for  his  acts  done  ct^ore  officii:  Brandt  on  Sure- 
tyship, sec.  484. 

The  distinction  between  the  two  classes  of  acts  is  thus  stated  by  Pratt,  J., 
in  People  v.  Schuyler ,  4  N.  Y.  187:  "Acts  done  virttUe  officU,  are  where  they 
are  within  the  authority  of  the  officer,  but  in  doing  them  he  exercises  that 
authority  improperly  or  abuses  the  confideuce  which  the  law  reposes  in  him; 
whilst  acts  done  colore  officii,  are  where  they  are  of  such  a  nature  that  his 
office  gives  him  no  authority  to  do  them.**  Many  coses  hold  that  sureties  are 
liable  for  defaults  with  respect  to  acts  of  the  first  class  only:  Governor  v. 
Hancock,  2  Ala.  728;  Oovemor  v.  Perrine,  23  Id.  807;  Hviffnian  v.  Koppd- 
kom,  8  Neb.  344;  Otrber  v.  Ackky,  37  Wis.  43;  S.  C,  19  Am.  Rep.  751;  Staie 
v.  ConoveY,  28  N.  J.  L.  (4  Dutch.)  224.  Under  this  view,  of  course  the  fact 
that  the  officer  represents  himself  to  be  acting  officially,  or  that  he  assumes 
to  act  virtuU  officii,  does  not  estop  his  sureties  from  showing  the  contrary: 
Oovemor  v.  Pearce,  31  Ala.  465;  EcUon  v.  Kelly,  72  N.  C.  110;  Oerber  v.  Ach- 
ley,  twpra.  But  in  a  number  of  cases  it  is  expressly  laid  down  that  the  sure* 
ties  on  the  bond  of  such  an  officer  are  liable,  not  only  for  his  defaults  in  aots 
done  virtute  offidi,  but  also  for  his  acts  done  colore  officii:  Jewell  v.  Miles,  8 
Bush,  62;  Lotoell  v.  Parker,  10  Mete.  309;  StaU  v.  Druly,  3  Ind.  431;  Bol- 
lins  V.  State,  13  Mo.  437.  In  some  of  the  states  the  matter  has  been  made 
the  subject  of  express  statutory  regulation.  Thus,  in  Alabama  it  was  en- 
acted, in  consequence  of  the  decision  in  Governor  v.  Hancock,  supra,  that  the 
sureties  of  such  officers  should  be  liable  for  acts  done  under  color  or  pre- 
tended authority  of  their  offices:  McElhaney  t.  GiUeland,  30  Ala*  183.  In 
many  cases,  we  apprehend,  the  controversy  on  this  point  may  be  resolved 
into  a  mere  dispute  about  words,  and  that  where  sureties  have  been  held  lia- 
ble for  acts  said  to  have  been  done  colore  officii,  it  might  just  as  well  haw 
been  held  that  they  were  liable  because  the  officer  was  in  default  with  respect 
to  acts  done  or  to  be  done  virtiUe  officii.  Probably  the  more  practical  way  to 
examine  the  subject  will  be  to  consider  the  various  classes  of  cases  in  which 
sureties  have  been  held  liable  or  not  liable  for  the  misconduct  of  their  prin- 
cipals. 

Nbolbct  ob  Refusal  to  Levy,  Sell,  ob  Pat  Oveb  Pbocsbds  of  Exs- 
cnJTiON. — ^Neglect  or  failure  to  execute  regular  legal  process  according  to  its 
exigency,  is  unquestionably  an  official  default  for  which  the  sureties  of  • 
sheriff  or  constable  are  liable.    They  are  liable,  therefore,  for  the  ofiScer's 
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failure  or  refusal  to  levy  an  execution  when  he  had  opportunity  to  do  so,  or 
to  levy  upon  property  pointed  out  by  the  plaintiff:  Shannon  ▼.  GomtnonweaUhf 
8  Sei^.  ft  R.  444;  O^Bannon  v.  Saunders,  24  Ga.  138.  So  they  are  liable  for 
his  failure  to  sell  the  properly  levied  on:  BtUier  v.  WUliam$t  14  Smed.  ft  M. 
54.  But  where  the  law  reqoires  an  execution  sale  of  hud  and  other  property 
to  be  made  on  the  first  day  of  a  term  of  court,  and  no  term  intervenes  before 
the  return  day,  the  failure  to  sell  is  no  breach  of  the  bond:  State  v.  HammeU^ 
7  Ark.  492.  And  in  any  case,  a  mere  allegation  of  failure  to  sell  the  prop- 
erly levied  on,  without  more,  is  not  a  good  assignment  of  breach,  but  the 
dedaration  must  aver  that  the  officer  did  not  have  the  money  at  the  return 
day  of  the  writ:  State  v.  Englee,  5  Ark.  26.  So  the  sureties  are  liable  for 
the  officer's  failure  to  pay  over  money  collected  on  the  execution:  Borden  t. 
Statej  9  Ark.  252.  So,  though  the  money  was  collected  on  an  execution  which 
was  delivered  to  the  officer  before  his  bond  was  executed:  People  v.  Bingy  16 
Wend.  923;  Faulkner  v.  State,  9  Ark.  14. 

Failusx  to  Pat  ovek  Monbt  Bktainxd  bt  Consent  of  the  plaintiff  in 
execution,  with  the  understanding  that  the  officer  may  use  it  and  pay  inter- 
est^  does  not  render  the  sureties  liable,  for  by  such  an  arrangement  the  plaint- 
iff constitutes  the  officer  his  debtor  or  bailee  for  the  money,  and  he  ceases  to 
be  liable  for  it  in  his  official  capacity:  UiU  v.  KembU,  9  GaL  71.  But  on  tlia 
other  hand  it  has  been  determined  that  where  a  plaintiff  in  execution  con- 
sented to  delay  by  the  officer  in  paying  over  the  money  collected  thereon,  the 
sureties  would  still  be  liable  for  his  ultimate  default  in  not  paying  the  money: 
Boioe  V.  Main^  4  Denio,  55.  So,  where  the  officer,  having  tendered  the  money 
to  the  plaintiff,  who  refused  to  receive  it,  afterwards  absconded  with  it,  his 
sureties  were  held  liable:  State  v.  Alden,  12  Ohio,  59.  In  that  case  the  court 
said  that  the  fact  of  tender  and  refusal  did  not  convert  the  official  trust  into 
a  mere  private  liability,  that  the  principars  obligation  to  pay  over  the  money 
continued  until  performed  by  payment,  and  that  the  sureties  could  not  beex- 
eused  because  the  plaintiff  had  not  been  cautious  to  guard  against  misconduct. 
This  case  seems  to  us  to  lay  down  very  questionable  doctrine.  It  is  certainly 
contrary  to  the  ordinary  rule  in  cases  of  principal  and  surety,  that  where  the 
money  is  tendered  by  the  principal,  and  the  creditor  refuses  to  receive  it,  the 
surety  is  discharged:  Brandt  on  Suretyship,  sec.  295,  and  cases  dted.  It  is 
to  be  observed,  however,  that  neither  of  the  two  cases  last  cited  (admitting 
them  to  be  sound)  conflicts  with  the  case  previously  referred  to:  HiU  v.  JSTem- 
Ue,  9  Gal.  71.  For  in  that  case  there  was,  as  heretofore  stated,  not  mere 
consent  to  delay,  but  an  agreement  for  the  retention  of  the  money  by  the 
officer. 

If  thb  Otnoza  Aobbis  to  Pat  thb  ExxounoN  in  consideration  of  a 
debt  which  he  owes  to  the  execution  debtor,  and  at  the  time  of  the  agree- 
ment the  execution  had  been  suspended  by  an  order  of  oourt,  and  all  the 
debtor's  property  subject  to  execution  had  been  seized  and  sold  on  prior  writs, 
the  sureties  on  the  officer's  bond  are  not  liable  for  the  amount,  because  the 
execution  would  have  been  fruitless  if  undertaken  to  be  executed:  Juniaia 
Bank  v.  Beaie^  1  Watts  ft  S.  227.  The  agreement  in  such  a  case,  if  binding 
•t  aU,  is  a  mere  personal  liability  of  the  sheriff 

GXNXRAIXT,  IF  THX  FaILUSX  TO  MaXS  THE  MONKT  IS  I>irB  TO  PLAINTOV 

or  his  attorney,  the  sureties  are  not  liable;  as  where  the  attorney  notifies 
the  sheriff  that  a  third  person  has  been  given  control  of  the  execution,  and 
instracts  him  to  take  the  letters,  note,  etc.,  for  this  amounts  to  a  direetioii 
to  desist  from  the  execution:  Collier  v.  Stoddard,  19  Ga.  274. 

Expiration  of  Officer's  Term  after  Bxxcdtion  Commenced. — ^In  ao> 
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coTdance  with  the  rule,  that  the  offioer  who  begins  execation  of  a  writ  mnat 
complete  it,  if  the  term  of  office  of  a  sheriff  or  constable  expires  after  he  haa 
reoeiyed  and  levied  an  execution,  he  is  nevertheless  bou&d  to  proceed  with 
it,  and  his  sureties  are  liable  for  his  neglect  to  do  so,  sod  for  his  refusal  or 
failure  to  pay  over  the  money:  State  v.  Roberta^  12  N.  J.  L.  114;  S.  C,  21 
Am.  Deo.  02;  Lew  v.  Co&6,  2  Sneed,  18.  And  where  he  is  his  own  saoces- 
sor,  the  failure  to  pay  over  in  snch  a  case  is  deemed  a  default  of  his  first  term, 
and  his  sureties  for  that  term  are  liable:  Low  v.  (7o66,  « ipra^  So  where  a 
sheriff's  first  term  expired  after  a  sale  on  execation,  and  he  received  the 
money  and  refused  to  pay  it  over  during  his  second  term,  the  soreties  for  the 
first  term  were  held  liable:  Mamey  v.  StaU,  13  Mo.  7.  Bat  in  Stale  v.  Mc- 
Oormaek,  50  Id.  608,  the  sureties  for  the  second  term  were  held  liable  for 
such  a  default.  Where  redemption  money  was  paid  to  a  sheriff  after  the 
expiration  of  his  term  upon  a  sale  made  previously,  his  sureties  were  ad- 
Judged  liable  for  his  failnre  to  pay  it  over:  Elhin  v.  People,  3  Scam.  207. 
But  where  money  was  ooUected  on  process  by  an  officer  after  his  resignation, 
his  bondsmen  were  held  not  liable  therefor:  AtHne  v.  BaHey^  0  Yerg.  111. 

NoN-RETUSN  OR  Falrb  Rbtubn  OF  ExxouTiOK.— A  failure  to  make  re- 
turn of  an  execution  as  required  by  law  is  undoubtedly  a  breach  of  a  sheriff^ 
bond:  Governor  v.  PleaaaitUs,  4  Ark.  193;  Dunphy  v.  Whipple,  25  Mich,  la 
So  for  a  false  return  the  sureties  on  such  bond  are  liable  to  the  plaintiffs: 
Morrow  v.  QovemoTy  Eburd.  489.  And  where  a  less  sum  than  was  really  re- 
ceived on  the  execution  is  returned  and  received,  whereby  other  executions 
are  caused  to  be  issued  and  levied,  the  sureties  are  liable  to  the  defendant  in 
the  writ:  CommonweaUh  v.  Williams,  4  Litt.  335.  The  sureties  on  a  sheriff's 
bonds,  though  liable  for  the  non-return  of  an  execution,  are  not  liable  for 
penalties  affixed  by  statute  to  such  non-return,  because  the  payment  of  such 
penalties  is  not  to  be  regarded  as  an  official  duty  of  the  sheriff,  but  a  pun- 
ishment for  the  noD -performance  of  duty:  McDowell  v.  BwrweU,  4  Band.  317; 
Treasurers  v.  HUliard,  8  Rich.  412.  But  this  rule  was  changed  in  South 
Osiolina,  in  1840.  But  where  a  percentage  is  added  by  the  court  pursuant  to 
law,  upon  money  collected  on  execution,  upon  a  rule  absolute  for  not  paying 
it  over,  this  is  regarded  as  a  judgment,  and  not  a  penalty,  and  the  sureties 
are  liable  for  it:  Wyche  v.  Myrick,  14  Ga.  584. 

Failukb  to  Rkpat  Defendant  Subplus  Monbts,  to  Restobs  Attached 
Pbofebtt,  etc. — A  surplus  of  money  remaining  in  an  officer's  hands  after 
satisfying  an  execution,  it  is  his  official  duty  to  repay  to  the  defendant,  and 
his  sureties  are  liable  therefor:  State  v.  Clymer,  3  Houst.  20.  So  the  sureties 
are  liable  for  his  failure  to  restore  attached  property  to  the  defendant  on  the 
termination  of  the  action,  or  in  accordance  with  the  plaintiff's  direction:  i>tn- 
nie  v.  Smith,  129  Mass.  143;  Levy  v.  McDoioeU,  45  Tex.  220.  Where  money 
was  paid  on  an  execution  by  the  defendant,  but  was  never  paid  over,  and  the 
writ  not  returned,  and  the  sheriff  died,  and  a  second  execution  issued,  upon 
which  the  defendant  again  made  payment,  it  was  determined  that  he  could 
not  recover  the  amount  previously  paid  in  an  action  on  the  sheriff's  bond,  be* 
cause  the  money  was  rightly  paid,  and  that  the  defendant  should  have  moved 
to  set  aside  the  second  execution,  or  bring  oMumpsit  for  money  had  and  re- 
ceived against  the  representatives  of  the  deceased  sheriff,  after  a  demand: 
Brooks  v.  Oibbs,  2  Jones,  326.  So  where  a  defendant  in  execution  paid  to 
the  sheriff  the  amount  of  the  execution  in  depreciated  currency,  with  a  suffi- 
cient amount  in  excess  to  make  up  the  value,  but  the  plaintiff  refused  to  re- 
ceive it,  and  the  defendant  was  compelled  to  pay  again,  it  was  held  that  he 
could  not  recover  on  the  sheriff's  bond  the  amount  of  the  previous  paymentt 
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as  in  making  it  he  took  the  risk  of  the  plaintiff's  accepting  or  rejecting  it, 
and  made  the  sheriff',  as  it  were,  his  agent  to  make  the  tender:  Brown  ▼. 
Moady,  1 1  Smed.  &  M.  354.  So  where,  after  collection  of  the  amonnt  of  a 
judgment,  and  after  the  sheriff's  death  the  judgment  was  reversed,  an  action 
on  the  sheriff's  bond  for  the  amonnt  was  not  maintainable,  but  the  remedy 
must  be  against  the  sheriff's  representatives,  the  sheriff  having  made  no  de- 
fault: State  v.  McOillycuddy,  7  Blackf.  214.  Money  overpaid  on  an  execu- 
tion by  mutual  mistake  is  regarded  as  not  recoverable  on  the  sheriff's  bond, 
being  a  mere  private  matter  between  the  sheriff  and  the  defendant:  Stale  v. 
Ireland^  68  N.  C.  300.  Otherwise  where  the  overpayment  is  exacted  by  a 
threat  to  levy  the  execntion,  for  money  so  obtained  is  obtained  virttae  officii^ 
and  the  sheriff's  sureties  are  liable:  Treasurer  a  v.  Buekner,  2  McMulL  327; 
SneU  V.  State,  43  Ind.  359. 

OMiasioN  TO  Taxs  Bail  in  ezeonting  a  capUu  does  not  render  an  officer 
liable  on  his  bond,  but  he  most  be  proceeded  against  as  bail  by  scL  /a.:  Chv- 
tmor  V.  Jones,  2  Hawks,  359.  His  duty  in  the  premises  is  merely  to  secure 
the  appearance  of  the  defendant.  And  if  he  releases  the  defendant  upon  in- 
sufficient bail,  on  his  promise  to  put  in  sufficient  bail,  or  to  deposit  the 
amonnt  of  the  writ,  and  the  deposit  is  noade  accordingly,  the  plaintiff  can 
not  recover  it  in  an  action  on  the  bond,  because  the  sheriff  does  not  act  offi- 
cially in  taking  it:  State  v.  Long,  8  Ired.  415;  JEUia  v.  Z^ong,  Id.  513.  Where 
a  sheriff  fails  to  respond  as  bail,  under  the  New  York  code,  for  a  person  ar- 
rested, who  fails  to  give  or  justify  bail,  his  sureties  are  liable:  People  v. 
ZHkeman,  3  Abb.  App.  Dec.  520:  S.  C,  4  Keyes,  93.  So  the  sureties  are 
liable  for  the  non-payment  of  an  amonnt  for  which  the  sheriff  is  fixed  as  spe- 
cial bail  for  not  returning  a  bail-bond:  Oovemor  v.  Barker,  4  Dev.  412. 

Neglect  to  Commit  a  Pkbson  Convicted  of  fornication  and  bastardy  ren- 
ders the  sheriff  liable  on  his  bond  for  the  amonnt  which  such  person  was 
sentenced  to  pay  as  maintenance  to  the  mother  of  the  bastard:  Snyder  v. 
Commonwealth,  1  Penn.  94. 

Misconduct  in  the  Execution  of  Pbogbss. — Having  thus  far  discussed 
the  cases  respecting  the  liability  of  the  sureties  on  the  official  bonds  of  sher- 
iffs and  constables  for  neglect  to  execute  or  return  process,  we  come  now  to 
the  consideration  of  their  liability  for  his  misconduct  in  the  execution  of  such 
process. 

1.  Liability  to  the  Plaintiffi — If  the  officer,  being  insolvent,  becomes  surety 
for  the  stay  of  execution,  his  sureties  are  liable,  for  this  is  a  breach  of  his 
duty  to  take  responsible  sureties:  Oovemor  v.  Davidson,  3  Dev.  361.  So,  for 
turning  over  attached  property  to  a  third  person,  upon  notice  of  a  claim  to  it 
without  proof,  the  officer  and  his  sureties  are  liable  to  the  plaintiff:  State  y. 
Langdon,  57  Mo.  350.  So,  for  permitting  the  debtor  to  remove  and  dispose 
of  his  property  after  levy,  whereby  the  debt  is  lost,  the  sureties  and  principal 
are  liable,  though  no  levy  is  indorsed  on  the  writ:  Commonwealth  v.  Hart,  4 
Bush,  64.  But,  for  fraudulent  and  false  representations  that  attached  prop- 
erty had  been  removed  from  the  state,  so  that  the  attachment  could  not  be 
levied,  thereby  inducing  the  plaintiff  to  sell  his  claim  to  the  officer  for  a  small 
fraction  of  its  value,  no  action  will  lie  on  the  bond,  for  this  is  merely  personal 
and  not  official  misconduct:  Oovemor  v.  Hancock,  2  Ala.  728. 

2.  To  the  D^endant, — It  is  clear,  that  an  officer  executing  process  does  not 
render  his  sureties  liable  on  his  bond  by  acts  of  violence  which  are  mere  per- 
sonal wrongs:  Jewell  v.  MiUa,  3  Bush,  62;  Clinton  v.  Nelson,  2  Utah,  284. 
Thus,  where  the  charge  was,  that,  in  executing  a  distress  warrant,  the  officer 
broke  open  a  window  and  entered  the  house  of  the  appellant  and  cursed  and 
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AbQied  the  family,  aasanlting  the  appeDant's  mother  and  threateniBg  to  shoot 
her  if  she  did  not  give  up  a  certain  watch,  these  acts  of  misoondact  were 
held  no  breach  of  the  bond:  Jeweii  ▼.  Mills,  3  Bosh,  62.  In  that  case,  Peters, 
C.  J.,  who  delivered  the  opinion,  said:  '*  For  non-feasance  and  unintentional 
misfeasance  in  office  the  constable  and  his  sureties  would  unquestionably  be 
responsible  to  the  party  injured,  because  such  would  be  an  official  wrong; 
but  for  acts  of  violence,  such  as  are  alleged  In  the  petition  against  Mills,  and 
which  are,  according  to  the  allegations,  personal  wrongs,  we  apprehend  the 
surety  is  not  responsible,  and  this  conclusion  is  fully  sustained  by  the  au- 
thorities referred  to  by  appellant's  counsel,  of  MurreU  v.  Smitfi,  3  Dana,  463» 
and  CcUvert  v.  Stone,  10  R  Mon.  152,  and  other  authorities  cited.**  No 
action  lies  on  the  officer's  bond  for  a  statutory  penalty  for  selling  the  defend- 
ant's property  without  notice,  if  the  purchase  money  has  not  been  paid  and 
the  defendant  is  not  deprived  of  his  property:  Aabew  v.  Ebberta,  22  OaL  283. 
For  seizing  and  selling  exempt  property,  if  the  proper  steps  have  been  taken 
to  prevent  such  seizure  and  sale,  there  ia  no  doubt  that  the  defendant  may 
sue  on  the  sheriff's  bond:  Strunk  v.  Ochiltree,- II  Iowa,  158;  State  v.  Moortf 
19  Mo.  369;  State  v.  Farmer,  21  Id.  160.  So  in  Alabama,  after  the  statute 
heretofore  mentioned:  McElhaney  v.  QtUeUmd,  30  AU.  183. 

3.  To  Strangers  to  Vie  Writ. — In  a  few  cases,  some  of  them  very  recent,  and 
all  of  them  ably  reasoned,  it  has  been  determined,  that  where  a  sheriff  or 
constable  seizes  and  sells  the  property  of  one  man  upon  an  execution  against 
another,  no  action  can  be  maintained  on  the  officer's  bond  by  the  party  in- 
jured, for  the  reason  that  the  act  is  not  official,  but  is  a  mere  personal  tres- 
pass, the  writ  furnishing  no  authority  whatever  for  it:  Ex  parte  Reed,  4  Hill, 
672;  Staie  v.  Conover,  28  N.  J.  L.  224;  Taylor  v.  Parker,  43  Wis.  73.  In  S^aU 
^'  Conover,  supra,  Mr.  Chief  Justice  Green  says:  *'  By  the  terms  of  the  stat- 
ute, '  the  neglect,  default,  malpractice,  or  misconduct  of  the  sheriff  in  his 
office,'  constitutes  a  breach  of  the  bond.  If  the  sheriff,  under  an  execution 
against  A.,  levy  upon  the  goods  of  B.,  the  act  is  not  done  by  virtue  of  hit 
office.  He  derived  no  authority  whatever  from  his  office  or  from  the  execu- 
tion in  his  hands,  to  seize  the  goods  of  a  third  party.  He  had  precisely  the 
same  right  as  a  private  individual  to  seize  the  goods,  as  he  had  when  invested 
with  office  and  armed  with  legal  process.  The  act  was  done  outside  of  hii 
office.  He  acted,  it  is  true,  colore  officii,  but  not  virtute  officii,*^  It  seems  that 
iu  that  case  there  was  a  claim  of  property,  but  the  sheriff  convened  no  jury 
to  try  the  right.  The  chief  justice  argued,  however,  that  it  was  not  his  duty 
to  do  so;  that  he  might  accept  indemnity  and  sell  without  trial,  and  that,  for 
all  that  appeared,  he  had  been  indemnified.  In  case  he  had  been  indemni- 
fied, his  lienor  further  said  that  the  law  made  it  his  imperative  duty  to  sell, 
and  that  his  doing  what  the  law  required,  could  not  be  official  misconduct. 

But  does  not  this  reasoning  defeat]  itself?  Certainly  it  can  not  be  claimed 
that  in  selling  a  stranger's  property,  *'  he  derived  no  authority  whatever  from 
his  office,  and,  at  the  same  time,  that  he  was  doing  what  the  law  imperatively 
required  of  him."  It  seems  to  us,  that  the  fact  that  the  statute  authoiizea 
and  requires  the  sheriff  to  sell  property  claimed  by  a  third  party  (perhaps 
truthfully),  in  case  he  is  indemnified,  shows  that  in  the  act  of  selling  he  ia 
proceeding  by  virtue  of  his  office,  while  the  fact  that  indemnity  is  required, 
shows  that  the  law  concedes  that  the  act  may  not  be  valid.  But  there  is  no 
need  of  argument  on  this  point,  beyond  the  fact  that  public  policy  impera^ 
tively  requires  that  the  obligation  of  a  shuriffs  bond  should  be  held  to  include 
misconduct  o(  this  kind.  It  matters  not  whether  the  sheriff  acts  virtute  offieU 
or  colore  ojjlcii  in  such  cases.    It  would  be  intolerable  to  hold  that  a  sheriff  may 
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•ell  the  property  of  Btrangers  under  writs  in  hiB  bands,  withont  incoxTing  anj 
more  than  an  individual  responsibility,  wbiob,  ss  was  the  case  in  8taU  v.  Con- 
over,  BUprOf  may  torn  ont  to  be  worthless. 

It  may  now  be  regarded  as  settled  by  an  overwhelming  weight  of  authority, 
that  a  stranger  whose  property  is  so  seized  and  sold,  may  maintain  his  action 
on  the  officer's  bond:  Wnited  States  y.  Hine,  3  McArthnr,  27;  Van  PeU  ▼. 
Littler,  14  GaL  194;  Walsh  v.  People,  6  Brad.  (111.)  204;  CommonweaUh  y. 
titaekUm,  5  T.  6.  Mon.  193;  Archer  v.  Noble,  3  Greene,  418;  Harris  y.  Haoh 
son,  11  Me.  241;  Cfreen/ield  y.  WUs(m,  13  Gray,  384;  Tracy  v.  Ooodtom,  5 
AUen,  409;   People  v.  Schuyler,  4  N.  Y.  173;  Rogers  v.  Weir,  34  Id.  465; 
Mayor  v.  Ryan,  7  Daly,  436;  Ohio  v.  Jenmngn,  4  Ohio  St.  418;  Carmack  y. 
Commonwealth,  5  Binn.  184;  ffolUmari^,  Carroll,  27  Tex.  23.    In  dlBoussing 
this  question,  with  respect  to  an  attachment  and  detention  of  certain  goods 
olaimed  by  a  stranger  to  the  writ,  Gardiner,  J.,  in  People  y.  Schuyler,  4  N.  T. 
173,  said:  "As  a  public  officer,  the  attachment  in  question  was  necessarily 
and  lawfully  delivered  to  and  received  by  him.    He  assumes  to  levy  and  draw 
up  his  inventory  as  sheriff;  as  sheriff  he  rightfully  summoned  a  jury,  to  de- 
termine the  title  to  the  property  seiaed,  and  subsequently  in  his  offic^  char- 
aoter  received  an  indemnity,  and  detained  the  goods  in  opposition  to  the 
verdict.     He  received  the  attachment,  therefore,  not  colore  officii,  but  in 
virtue  of  his  office.     His  sureties  undertook  'that  he  should  faithfully  exe- 
cute' the  process.    If  he  had  'in  all  things'  performed  his  duty,  he  would 
have  seized  the  goods  of  Fay,  or  returned  the  writ,  instead  of  which  he  levied 
upon  the  goods  of  3atcheIlor  as  the  property  of  the  defendant  in  the  attach- 
ment.    Upon  principle  and  upon  grounds  of  public  policy,  it  seems  to  me, 
that  the  responsibility  of  his  sureties  should  be  different  from  those  the> 
would  incur  if  the  sheriff  had  entered  upon  the  premises  of  the  relator  and 
removed  his  goods  without  any  process  whatever.    In  the  last  case  supposed, 
the  sheriff  would  act  in  his  own  right,  and  might  be  resisted  as  any  other 
wrong-doer.    In  the  one  before  us,  he  was  put  in  motion  by.legal  authority 
invoked  in  behalf  of  others,  and  could  command  the  power  of  the  county  to 
aid  him  in  its  execution.    Respect  for  the  process  of  our  courts,  and  for  the 
official  character  of  the  sheriff,  if  it  did  not  forbid  forcible  opposition,  which 
must  have  been  unavailing,  is  incompatible  with  the  notion  of  making  resirt- 
anoe  indispensable  as  a  means  of  protection." 

Acts  ob  Devaults  ukdbr  Void,  Isbeoulab,  or  Dkfunot  Pbocess,  ob 
WITHOUT  PBOCEsa. — In  order  to  render  the  sureties  of  a  constable  or  sheriff 
liable  for  his  act  or  default,  there  must  be  an  apparently  regular  process 
or  authority  under  which  he  is  assuming  to  act:  Oovemor  v.  Perrine,  23- 
Ala.  807.  And  the  process  must  have  been  delivered  to  him  in  an  official 
capacity:  Snapp  v.  Commonwealth,  2  Pa.  St.  49;  Cfr^ffith  v.  Commonwealth,  10 
Bush,  281.  Seizing  property  without  color  of  process  does  not  render  the 
sureties  of  an  officer  liable,  but  is  a  naked  trespass:  State  v.  Mann,  21  Wis. 
684.  For  money  collected  without  execution,  or  an  execution  which  is 
functus  qffido,  the  sureties  of  an  officer  are  not  liable,  the  collection  not  being 
an  official  act:  Turner  v.  Collier,  4  Heisk.  89.  Neglect  to  execute  a  void 
process,  or  one  which  the  court  had  no  authority  to  issue,  is  not  a  breach  of 
an  officer's  official  bond:  ffougland  v.  State,  43  Ind.  537;  Cfovemor  v.  Har- 
rison, 4  Dev.  &  B.  461.  Nor  is  negligent  treatment  of  a  runaway  slave  com- 
mitted under  void  process,  ground  of  action  on  a  bond:  Oovemor  v.  Pearce, 
31  Ark.  466. 

Nor  are  the  sureties  liable  for  a  failure  to  serve  a  precept  which  the  officer 
had  no  authority  to  serve,  although  the  officer  received  it  for  servioe  as  in 
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of  a  sheriff  receiying  a  precept  for  ser^oe  on  his  deputy:  Dane  v.  (Til- 
morff  51  Me.  544.  So,  where  an  officer  seized  goods  for  non-payment  of 
license  as  having  been  manufactured  without  the  state  which  he  knew  was 
made  in  the  state:  State  v.  Broum,  11  Ired.  141.  But  where  a  constable 
seized  goods  on  a  writ  which  he  had  no  authority  to  execute,  as  where  the 
damages  were  too  great,  it  was  held  a  seizure  under  color  of  office  for  which 
the  sureties  were  liable:  Lowell  v.  Parher^  10  Mete.  309.  And  where  an  offi- 
cer levied  on  the  goods  of  a  principal  debtor  and  wasted  them,  and  then 
levied  on  the  goods  of  a  surety,  the  first  levy  was  held  to  satisfy  the  writ  so 
that  the  second  was  unauthorized,  but  as  it  was  said  to  be  made  under  color 
of  office,  it  was  decided  that  the  surety  could  not  maintain  an  action  on  the 
officer's  bond:  SUUe  v.  Druly,  3  Ind.  tSl;  Brandt  on  Suretyship,  sec.  484. 

The  fact  that  an  officer  falsely  represents  that  he  is  acting  under  process  in 
making  a  sale  will  not  enable  a  purchaser  at  the  sale  to  maintain  an  action  on 
his  bond:  Eaton  v.  KeHy,  72  N.  C.  110;  and  in  an  action  against  an  officer  on 
his  bond  for  a  wrongful  seizure  it  is  not  enough  to  allege  that  he  claimed  to 
aet  under  process:  Oerher  v.  Achley,  37  Wis.  43;  S.  C,  19  Am.  Bep.  751. 
Expired  process  is  no  process,  and  therefore  it  is  held  that  where  a  sheriff  re- 
ceives money  on  an  execution  after  the  return-day,  the  execution  being  deemed 
functus  officio,  the  sureties  on  his  bond  are  not  liable  for  the  payment  of  the 
money:  Fitzpairichv,  Branch  Bank,  14  Ala.  533;  Deanv,  Oovemor,  13  Id.  526; 
Forward  v.  Marsh,  18  Id.  645;  Thomas  v.  Browder,  33  Tex.  783.  But  where 
an  execution  was  levied  on  personalty  while  in  force,  and  the  sale  was  made 
after  the  return-day,  the  sureties  were  held  liable  to  pay  over  the  proceeds: 
Dennis  v.  Chapman,  19  Ala.  29. 

Where  attached  property  is  sold  pursuant  to  an  agreement  between  the 
plaintiff  and  defendant,  or  between  the  plaintiff  and  the  officer,  the  sureties 
are  not  liable  for  the  goods  or  proceeds,  because  the  officer  is  then  a  mere 
agent  of  the  parties:  Oovemor  v.  Perrine,  23  Ala.  807;  Schloss  v.  White,  16 
CaL  65.  So,  where  money  is  paid  to  the  officer  by  a  judgment  debtor  withcAit 
process,  or  after  completing  execution  of  process,  the  sureties  of  the  officer 
are  held  not  to  be  liable  for  its  non-payment  or  misapplication:  Boston  y. 
Moore,  3  Allen,  126;  MiUs  v.  AUen,  7  Jones,  564.  So,  where  money  is  in- 
trusted to  a  sheriff  which  the  law  requires  to  be  paid  to  the  clerk,  the  sher- 
iff's sureties  are  not  liable  for  it,  as  in  case  of  redemption  money  required  to 
be  paid  to  the  clerk:  Sample  v.  Davis,  4  G.  Greene,  1 17.  Bonds  and  notes,  or 
other  securities  intrusted  to  a  constable  for  collection  without  judgment  or 
process,  are  not  in  his  official  custody,  and  he  is  not  liable  on  his  bond  for 
ihem  or  for  the  money  made  from  them  unless  made  so  by  statute,  and  then 
only  to  the  extent  that  the  statute  prescribes:  Jones  v.  Commonwealth,  2  Idtt. 
357;  Bernard  v.  Johnston,  3  Bibb,  432:  Commonwealth  v.  Sommers,  3  Bush, 
555;  Bogart  v.  Qreen,  8  Mo.  115;  Stale  v.  Holcombe,  2  Ired.  211;  Treasurers 
V.  Temples,  2  Speers,  48;  Haynes  v.  Bridge,  1  Coldw.  32;  Bostey  v.  Smith,  3 
Humph.  406;  Crittenden  y.  TerrO,  2  Head,  588;  State  v.  McCallum,  58  Tenn. 
(2  Bax.)  101.  For  a  failure  to  collect  and  pay  printers'  fees  for  advertising 
•ales,  etc.,  it  is  held  in  South  Carolina  that  the  sheriff's  sureties  are  not  liable, 
because  the  sheriff  is  responsible  for  the  fees  whether  he  collects  them  or  not: 
AUen  V.  Barney,  4  Strob.  30.  And  where  money  is  collected  by  a  sheriff  on 
fee-bills  in  Kentucky  his  sureties  are  not  responsible  for  it,  unless  the  fee- 
bills  were  delivered  at  a  time  when  he  would  be  authorized  to  execute  them: 
Griffith  V.  CommonioeaUh,  10  Bush,  281. 

For  the  execution  of  process,  which  is  merely  irregular  or  voidable  but  not 
Invalid  on  the  face  of  it,  the  sureties  of  an  officer  are  responsible  as  weD  as 
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for  failure  to  pay  over  the  money:  ComtnonweaUh  v.  0*CuU,  23  Am.  Dec.  393; 
BoUiiu  V.  State,  13  Mo.  437;  Alexander  v.  EberkanU,  34  Id.  475.  And  where 
process  is  apparently  regular,  the  sureties  can  not  show  in  defense  that  there 
was  no  judgment:  StcUe  ▼.  Hicks,  2  Blackf.  336;  Lawton  v.  Erwiriy  9  Wend. 
233.  Where  a  constable  has  power  to  execute  process  anywhere  in  the  county, 
but  is  forbidden  under  penalty  to  execute  such  process  outside  his  precinct, 
his  sureties  are  neTertheless  liable  for  his  acts  outside  his  precinct:  McNeale 
▼.  Oonemor,  3  Gratt.  299. 

LiABiLiriES  WITH  Respect  TO  INCIDENTAL  FUNCTIONS. — Sheriffs  appointed 
as  trustees  in  deeds  of  trust  in  Missouri  are  deemed  to  act  officially  so  as  to 
make  their  sureties  liable,  although  the  court  may  appoint  some  one  else 
trustee:  Tatfam  v.  Holliday,  59  Mo.  422;  StaU  v.  Oriffith,  63  Id.  549;  Stale 
r,  TayloTf  6  Mo.  App.  277.  So,  in  Louisiana,  a  sheriff  acting  as  syndic  of  an 
insolvent  estate:  Succession  of  David,  14  La.  Ann.  730.  A  sheriff  directed  to 
loan  mouey  received  from  sale  of  attached  property  sold  under  an  order  of  the 
court  and  to  report  to  the  court  does  not  act  officially,  and  his  sureties  are  not 
liable:  Sanders  v.  Parrott,  1  Duv.  292.  The  functions  of  tax-collector  being 
entirely  distinct  from  those  of  sheriff,  though  the  offices  may  be  united,  it  is 
not  proposed  to  discuss  their  liabilities  in  that  regard. 

Liabilities  roB  Deputies. — It  is  scarcely  necessary  to  say,  that  a  sheriff 
or  constable  is  liable  on  his  bond  for  the  official  delinquencies  of  his  deputies 
■s  well  as  for  his  own:  Brayton  v.  Town^  12  Iowa,  346;  Stevens  v.  Stevens,  4 
T.  B.  Mon.  524.  So  for  the  acts  of  a  deputy  de  facto:  Stale  v.  Muir,  20  Mo. 
303;  or  a  special  deputy:  Todd  v.  Jackson,  3  Humph.  398,  unless  appointed 
at  the  instance  of  the  party  aggrieved:  Crocker  on  Sheriffs,  sec.  883.  But  he 
is  not  liable  for  unofficial  acts  of  the  deputy:  Smith  v.  Berry,  37  Me.  298;  or 
for  acts  respecting  void  process:  Hawkins  v.  Commonwealth^  1  T.  B.  Mon.  144. 


Burnett  v.  Meadows'  Adm'r. 

[7  B.  MoNBOB,  377.] 

Whirs  CmzsK  of  Another  State,  having  Pbopebty  with  Him,  diet 
while  in  transitu  to  this  state,  where  he  intended  to  take  up  his  domicile, 
and  the  property  afterwards  reaches  its  destination,  it  will  be  treated  as 
constructively  in  the  county  of  its  destination,  solely  for  the  purpose  of 
giving  to  the  court  of  that  county  jurisdiction  to  grant  administration 
thereon. 

ABMnnSTRATION  DE  BONIS   NON    MUST  BE   GRANTED   BY  CoURT  OF  COUNTT 

in  which  administration  was  lirst  granted,  although  part  of  the  property 
of  the  intestate  may  have  been  removed  to  another  county. 

Ebrob  to  the  Washington  circuit.  Detinue.  The  opinioa 
states  the  case. 

Thurman,  for  the  plaintiff. 

Booker,  for  the  defendant. 

By  Court,  Simpson,  J.  This  Is  an  action  of  detinue  for  a 
fllaye,  brought  by  the  defendant  in  error,  as  administrator  de 
bonis  non,  of  Bichard  Meadows,  deceased.     Meadows,  being  a 
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resident  of  Essex  county,  Virginia,  contemplating  a  remoYal  to 
the  county  of  Nelson,  in  this  state,  died  on  the  route,  before  he 
had  got  out  of  the  county  of  Essex,  after  he  had,  his  family  and 
property  being  along  with  him,  commenced  his  intended  re- 
moval. After  his  death,  his  family  continued  their  journey, 
bringing  with  them  the  property,  and  settled  and  resided  for 
some  years  in  Nelson  county.  No  part  of  his  property  was 
actually  in  this  state  at  the  period  of  his  death.  Has  a  county 
court  in  this  state,  any  power  under  the  circumstances,  to  grant 
an  administration  on  this  estate? 

The  succession  to  his  slaves  and  x>ersonal  estate  should  no 
doubt  be  regulated  by  the  laws  of  the  country  where  he  resided 
when  he  died.  And  had  he  been  domiciled  in  the  state  of  Vir- 
ginia at  the  time  of  his  death,  and  his  property  afterwards  been 
brought  into  this  state,  no  administration  on  it  could  have  been 
granted  here,  as  was  decided  by  this  court  in  the  case  of  Emhry 
V.  Millar,  1  A.  K.  Marsh.  300  [10  Am.  Dec.  732].  Inasmuch, 
however,  as  this  property  was  in  transitu  when  he  died,  and 
afterwards  reached  its  destination,  and  as  many  inconveniences 
would  necessarily  result  from  the  absence  of  power  in  our 
county  courts  to  regulate  its  administration,  it  should  be  re- 
garded as  being  at  the  time  of  his  death,  constructively  in  this 
state,  under  the  circumstances  here  presented,  solely  how- 
ever, for  the  purpose  of  enabling  a  county  court  in  this  state  to 
grant  an  administration  thereon.  Under  our  statutes,  the  juris- 
diction of  the  county  court  in  granting  administration,  is  deter- 
mined by  the  residence  of  the  intestate,  if  he  have  one;  if  he 
have  none,  then  by  the  place  of  his  death,  or  the  county 
wherein  his  estate  or  the  greatest  part  thereof  may  be.  In  this 
case,  the  question  occurs  as  to  the  county  where  this  jurisdic- 
tion attaches.  As  the  property  was  taken,  according  to  its  con- 
templated destination,  to  the  county  of  Nelson,  and  kept  there 
for  some  years,  that  county  is  obviously  the  place  where  the 
property  should  be  regarded  as  having  been  at  the  death  of  the 
intestate,  and  the  county  court  of  that  county  must  be  consid- 
ered as  having  jurisdiction  over  the  subject,  in  cpnformity  with 
the  adjudged  construction  of  our  statute  in  the  foregoing  case 
of  Emhry  v.  MUlar,  making  the  language  relate  to  the  county 
where  the  estate  may  be  at  the  death  of  the  intestate,  and  not 
at  the  time  of  the  grant  of  the  administration. 

The  county  court  of  Nelson  did,  in  the  first  place,  grant  ad- 
ministration on  this  estate.  That  administrator  having  removed 
to  the  state  of  Missouri,  the  defendant  in  error  was  appointed 
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administrator  de  bonis  non,  by  the  county  court  of  Washington. 
This  appointment  is  attempted  to  be  sustained  on  the  ground,  that 
the  slare,  which  is  the  subject  of  controyersy,  was  in  the  county 
of  Washington  when  the  appointment  was  made.  This  juris- 
diction of  the  county  court  is  local.  It  confines  itself  to  the 
county  where  the  property  is  at  the  death  of  the  intestate.  It 
can  not  be  transferred  to  another  county,  by  the  removal  of  the 
prox>erty.  Such  a  doctrine  would  lead  to  the  worst  results.  It 
might  impart  jurisdiction  to  seyeral  county  courts,  and  give  rise 
to  the  strange  anomaly  of  two  or  more  lawful  administrators  of 
the  same  estate  existing  at  the  same  time. 

It  results,  therefore,  that  the  county  court  of  Washington 
had  no  power  to  make  the  appointment,  and  consequently  that 
the  person  so  appointed  had  no  right  to  demand  or  sue  for  the 
property,  as  was  decided  by  this  court  in  the  case  of  Drakes 
Administrator  v.  Vaughan,  6  J.  J.  Marsh.  143.  An  instruction  to 
this  effect  was  moved  for  on  the  part  of  the  defendant,  in  the 
circuit  court,  and  was  overruled.     In  this  the  court  erred. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded 
for  further  proceedings,  consistent  with  this  opinion. 


Litters  of  Administration  can  bb  Granted  Only  in  Ck>UNTT  whan 
the  deceaaed  resided:  See  Johnson  v.  Corpemng,  44  Am.  Dea  106;  or  ia 
which  he  left  aasets:  FleUher  v.  Sanden,  32  Id.  96. 

Administrators  db  Bonis  non,  Powers  and  Dutibs  of:  See  note  to 
Pottf  ▼.  Smith,  24  Am.  Dec.  379. 


BbOWN   V.   FOBEE. 

[7  B.  MOVBOB,  867.] 

Fj0>  that  Vbndbb  Knew  that  Vendor  Intended  to  Hindbb,  deUy^ 
and  defraud  his  creditors,  is  not  conclusive  evidence  of  the  former's  in- 
tent to  aid  the  latter  in  an  attempt  to  defraud  creditors,  so  as  to  render 
the  sale  void.  The  actual  intent  of  the  vendee  and  the  true  character  of 
the  transaction  are  questions  of  fact  to  he  left  to  the  jury  with  other 
lacts,  and  to  be  determined  by  them  upon  a  consideration  of  all  the  cir- 
camstances. 

Whbrb  Vendee  Pats  Full  and  Fair  Price,  a  considerable  portion  of 
which  is  actually  applied  to  the  payment  of  debts  of  the  vendor,  for 
which  the  vendee  was  surety,  this  fact  furnishes  a  strong  presumption 
of  the  good  faith  of  the  vendee  in  the  purchase,  and  ought  to  be  left  to 
the  jury. 

Wbbbb  Purchaser  of  the  Whole  of  his  Son-in-law's  Propertt  per- 
mits a  small  part  of  it  to  remain  in  the  vendor's  house  for  the  use  of  th« 
latter's  wife,  this  circumstance  is  not  of  itself  conolnslve  evidenoe  tha* 
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the  whole  sale  was  fraadolent  and  void  as  to  the  creditors  of  the  vendor, 
although  it  may  iu  law  be  oonclnsive  as  to  the  voidness  of  the  sale  of  the 
part  so  retained  in  the  possession  of  the  vendor's  family. 

Appeal  from  the    Shelby  cirouit.     Trespass.     The  opinion 
states  the  case. 

Wilson,   for  the  appellant. 

McHenry,  and  Harlan  d  Craddock,  for  the  appellees. 

By  Court,  Marshall,  C.  J.  This  action  of  trespass  was  brought 
by  Brown  to  recover  damages,  for  taking  under  several  attach- 
ments against  D.  B.  Johnston,  divers  articles  of  personal  prop- 
erty which  Johnston  had  sold  and  conveyed  to  him,  together 
with  his  farm,  crop,  stock,  etc.  The  first  and  third  instructions 
assert,  in  effect,  that  if  a  purchaser  of  property  from  an  in- 
debted vendor,  knows  at  the  time  of  his  purchase,  that  the 
vendor  makes  the  sale  with  the  intent  of  thereby  hindering  or 
delaying  any  of  his  creditors  from  making  their  debts  by  execu- 
tion, or  of  delaying  them  in  the  regular  course  of  collecting 
their  debts  by  law,  such  knowledge  furnishes  conclusive  evi- 
dence of  fraud  in  the  vendee,  and  makes  his  purchase  void,  al- 
though he  may  actually  pay  a  full  consideration  for  the  prop- 
erty. But  the  debtor  himself,  though  he  resorts  to  a  sale  foi 
the  purpose  of  hindering  and  delaying  some  of  his  creditors, 
may  intend  it  as  a  means  of  paying  others;  and  if  this  be  so,  oi 
if  the  vendee  has  reasonable  grounds  for  supposing  it  to  be  so, 
the  mere  knowledge  that  the  vendor  intends  to  hinder  and  de- 
lay some  of  his  creditors,  can  not  establish,  or  at  least  can  not 
conclusively  prove  as  against  him  any  fraudulent  intent.  If  a 
sale  is  made  with  the  fraudulent  intent  on  the  part  of  the  debtor 
of  thereby  placing  both  his  property  and  its  price  out  of  the 
reach  of  his  creditors,  and  of  thus  defeating  them  in  the  collec- 
tion of  their  debts,  it  would  be  difficult  to  avoid  the  conclusion, 
that  if  the  purchaser,  being  under  no  necessity  to  purchase, 
knew  of  this  fraudulent  intent,  and  made  the  purchase  without 
taking  any  means  to  prevent  its  effectuation,  he  must  be  re- 
garded as  having  participated  in  it. 

But  on  the  other  hand,  the  fact,  if  absolutely  certain,  that  the 
purchaser  actually  pays  out  of  his  own  means,  and  irrevocably, 
a  full  consideration  for  the  property,  and  especially  when  he 
secures  a  considerable  portion  of  it  to  the  payment  of  the  vend- 
or's debts,  in  some  of  which  he  is  himself  bound  as  surety,  fur- 
nishes also  a  strong  ground  for  viewing  in  a  favorable  light  his 
participation  in  the  transaction;  and  though  it  may  not  of  itself 
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absolatelj  repel  the  inference  of  fraud,  arising  from  his  knowl« 
edge  of  the  vendor^s  intent,  it  has  a  tendency  to  repel  it,  and 
should,  with  other  circumstances,  be  left  to  the  jury  which  is  to 
determine  the  question  of  fraud.  At  any  rate,  the  certainty  of 
a  fact  which  so  strongly  indicates  good  faith  on  the  part  of  the 
purchaser,  should  require  satisfactory  proof  of  the  opposing 
fact  of  knowledge  of  the  fraud,  before  this  last  fact  should  be 
taken  to  establish  his  concurrence  in  the  fraudulent  intent. 
And  if  it  can  be  fairly  assumed,  upon  all  the  circumstances, 
that  instead  of  ezx>ecting  and  intending  that  the  price  paid  by 
him  will  be  withheld  from  creditors,  he  expected  it  to  be  paid 
to  them,  and  did  not  make  the  purchase  in  order  to  defeat  them, 
he  should  not  be  implicated  in  the  fraud  on  the  ground  that  he 
may  perhaps  have  known  of  the  vendor^s  intent,  and  made  the 
purchase  without  sufficiently  guarding  against  it.  Men  too 
often  neglect  the  precautions  necessary  for  the  protection  of  their 
own  immediate  interests,  to  allow  of  the  establishment  of  a  prin- 
ciple which,  in  so  common  a  transaction  as  that  of  a  sale  of  prop- 
erty, would  make  the  failure  of  the  purchaser  to  impose  positiye 
and  e£Eectual  guards  against  the  possible  or  even  probable  mis- 
a^tplication  of  the  price  which  he  is  paying,  conclusive  evidence 
of  his  concurrence  in  the  apprehended  injury  to  third  persons. 
It  would  be  too  great  a  restriction  upon  the  common  business 
and  traffic  of  men,  if  every  or  any  purchase  from  a  debtor  is  to 
be  conclusively  invalidated  whenever,  and  because  a  jury  may 
afterwards,  upon  such  view  of  the  subject  as  may  be  presented 
to  them,  and  upon  comparison  of  probabilities,  be  authorized  to 
infer  that  the  purchaser  probably  knew  or  ought  to  have  known 
{hat  the  vendor  intended  to  defraud  his  creditors.  These  ob- 
servations apply  with  increased  force,  when  there  is  a  doubt  also 
as  to  the  fraudulent  intent  of  the  vendor  himself. 

The  true  question  in  such  cases  is,  with  what  motive  and  for 
what  purpose  did  the  parties  make  the  transaction  ?  Did  the 
vendor  make  the  sale  with  intent  to  defraud  his  creditors  and  as 
a  means  of  doing  so  ?  Did  the  vendee  make  the  purchase  with 
intent  to  defraud  the  creditors  of  the  vendor,  and  as  a  means  of 
aiding  in  the  accomplishment  of  his  purpose  ?  We  do  not  deny, 
but  admit,  that  when  the  fraudulent  intent  of  the  vendor  and 
the  vendee's  knowledge  of  that  intent  are  established,  these  facts, 
if  unopposed,  will  authorize  the  conclusion  that  in  making  the 
purchase  without  protecting  the  interests  of  the  creditors,  the 
vendee  gives  such  evidence  of  his  concurrence  in  the  fraudulent 
intent  and  injurious  effect  of  the  sale,  as  is  sufficient  to  establish 
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the  fraud  even  as  against  him.  But  the  question  is  as  to  his 
own  actual  intent.  It  is  a  question  of  fact,  and  is  the  main  fact 
in  the  issue.  And  although  it  may  be  inferred  from  the  other 
facts  just  stated,  yet  as  there  may  be,  and  indeed  always  are 
other,  and  in  different  cases  varying  facts  bearing  upon  the  ques- 
tion of  intent,  it  is  inconsistent  with  the  principles  which  should 
regulate  the  investigation  of  mere  facts  and  the  free  inquiry  after 
truth,  to  make  one  single  fact,  viz.,  the  vendee's  knowledge  of 
the  vendor's  fraudulent  intent,  conclusive  evidence  of  a  similar 
intent  on  his  part.  This  would  be  to  change  the  issue,  to  stop 
in  the  inquiry  before  its  real  end  is  attained — to  make  a  probable 
conclusion  as  to  a  preliminary  fact  absolutely  decisive  of  the 
main  fact  in  question.  We  think  the  two  instructions  were  erro- 
neous in  requiring  the  jury  to  base  a  verdict  against  the  validity 
of  the  sale,  upon  their  belief  of  the  single  fact  of  the  vendee's 
knowledge  that  the  vendor  made  the  sale  with  the  intent  to  hin- 
der, delay,  or  defraud  any  of  his  creditors,  or  all  of  them,  if  the 
instructions  refer  to  all.  The  policy  of  the  law  has  made  one 
fact,  viz.,  the  vendor's  continuance  in  possession  in  opposition 
to  the  terms  and  nature  of  an  absolute  sale,  conclusive  evidence 
of  fraud  in  both  parties.  But  the  fact  of  the  vendee's  knowl- 
edge of  the  vendor's  fraudulent  intent,  does  not  come  within 
the  same  principle  or  policy.  And  regarding  it  only  as  a  fact 
tending  more  or  less  strongly  to  prove  a  fraudulent  intent  in 
the  vendee,  it  should  be  left  to  the  jury  with  other  facts,  and 
with  the  liberty  of  determining,  from  all  the  circumstances,  the 
actual  intent  of  the  vendee  and  the  true  character  of  the  trans- 
action. 

The  fourth  instruction  is,  in  our  opinion,  misleading  and  erro- 
neous. The  actual  payment  of  the  full  value  of  the  property 
being  proven,  and  there  being  no  evidence  in  this  record  from 
which  it  can  be  inferred,  either  that  the  vendor  was  to  hold  the 
price  for  the  use  of  the  vendee,  or  that  the  vendee  was  to  hold 
the  property  for  the  use  of  the  vendor,  except  so  far  as  a  small 
portfon  of  the  personal  property  as  referred  I  in  the  second  in- 
struction  may  have  remained  in  possession  of  the  vendor's  wife, 
the  daughter  of  the  vendee,  the  jury  were  not  authorized  to  find 
on  this  fact  alone,  any  reservation  of  general  use  to  the  vendor, 
as  affecting  the  fairness  and  sufficiency  of  the  consideration. 
The  fact  that  a  father  purchasing  all  the  property  of  his  son-in- 
law,  permits  a  small  portion  of  it  to  remain  in  the  house  and 
for  the  use  of  his  daughter,  though  it  may  be,  in  point  of  law, 
conclusive  of  the  voidness  of  the  sale,  to  the  extent  of  the  prop- 
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erty  thus  remaining  in  possession  of  the  vendor  and  his  family, 
can  not  determine  condusiyely  and  as  to  other  property,  the 
question  of  fact  whether  the  yendee  in  making  the  purchase,  in- 
tended to  defraud  the  creditors  of  the  vendor  or  to  aid  him  in 
the  accomplishment  of  that  object.  Such  a  fact  with  regard  to 
the  possession,  was  not  of  itself,  and  without  regard  to  the  other 
facts  of  the  case,  sufficient  to  require  the  conclusion  that  the 
whole  sale  was  fraudulent  and  void. 

If  the  second  instruction  was  intended  to  authorize  the  jury 
to  find  the  sale  fraudulent,  per  se,  and  therefore  void  as  to  any 
.of  the  personal  property  but  that  which  remained  in  the  use  of 
the  vendor  and  his  family  after  the  sale,  the  remarks  just  made 
upon  the  fourth  instruction  are  applicable  to  the  second,  and 
ehow  that,  in  our  opinion,  it  was  misleading  and  erroneous.  It 
is  a  harsh  rule  of  law  which  declares  a  sale  absolutely  fraudulent 
and  void  merely  on  the  ground  that  the  vendee,  with  whatever 
motive,  leaves  iJie  possession  with  the  vendor,  and  it  should  not 
be  extended  beyond  the  property  actually  so  left.  Beyond  this 
the  fact  should  be  regarded  as  evidence  only,  and  to  have  such 
weight  as  the  jury,  under  all  the  circumstances,  may  think  it 
entitled  to. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  in  conformity  with  this  opinion. 

Cbeditob  hat  Pubchasb  Bona  Fidb  07  his  Dkbtob,  thongh  he  know  the 
object  of  the  latter  in  making  the  sale  is  to  defeat  other  creditorB:  Woriamd 
V.  Kimberlm,  44  Am.  Dec  785,  note  788. 

BSTXNTION  or  POSBISSION  BT  yE2a>0R,  WhXN  FbAUDUUENT  AS  TO  CBKDtT- 

OB8:  See  note  to  dark  v.  FSrench,  39  Am.  Deo.  623,  where  other  eues  are 
raCirred  to. 


BiLIilNa  V.  PiLOHEB  ET  AL. 

[7  B.  Hontos.  458.] 

Wm  Wbohgtully  TuRmsD  our  of  Doobs  bt  hxb  HT78BAin>  has  implied 
anthority  to  charge  him  for  neoessaries.  Bat  the  husband  will  not  be 
liable  unless  the  wife's  separation  was  jastifiable. 

Ebbob  to  the  Jefferson  oirouit.     AssumpeU,     The  opinion 
states  the  case. 

Cfreene,  for  the  plaintiff. 

Fry  and  Page,  for  defendants. 

By  Court,  Mabshaix,  0.  J.    Pilcher  &  Hauser  having  recoT- 
«red  a  judgment  against  Billing  for  twenty-fiye  dollars,  their  fee 
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for  services  rendered  to  his  wife  in  filing  a  bill  against  >iiTn  for 
alimony  and  divorce,  he  prosecutes  this  writ  of  error  for  the  re- 
versal of  the  judgment.  It  appears  that  on  the  sixteenth  of 
September,  1845,  the  bill  was  sworn  to  by  Mrs.  Billing,  and  filed 
by  Pilcher  &  Hauser,  making  general  charges  of  crael,  inhuman, 
and  barbarous  treatment  against  her  husband;  that  he  had  re- 
peatedly  laid  violent  hands  upon  her,  and  threatened  to  do  so 
again;  that  he  threatened  to  leave  her  and  go  to  Europe,  etc., 
together  with  other  less  serious  charges.  On  the  twenty-third 
of  September,  Billing  answered  the  bill,  denying  every  material 
allegation,  and  inviting  his  wife  to  return  and  live  with  him. 
And  on  the  fourth  of  October  she  directed  the  dismissal  of  the 
suit  and  returned  to  her  husband.  Besides  reading  the  bill  and 
answer  to  the  jury,  the  plaintiffs  proved  that  twenty-five  dollars 
was  the  usual  fee  in  such  a  case.  The  defendant  then  proved 
,  by  a  witness  who  had  resided  in  the  same  house,  that  he  had 
treated  his  wife  well,  etc. ,  and  that  she  had  no  cause  for  leaving 
him  and  bringing  the  suit,  and  had  returned  as  soon  as  she  dis- 
missed the  suit.  Upon  this  evidence  the  court  instructed  the 
jury  in  effect,  that  if  the  plaintiffs  had  filed  the  bill  in  good  faith, 
upon  the  representations  of  Mrs.  Billing,  her  husband  was  lia- 
ble for  the  reasonable  value  of  their  services,  and  that  her  swear- 
ing to  the  bill  was  evidence  of  her  representations  to  the  plaint> 
iffs.  The  propriety  of  this  instruction  is  the  only  question 
which  need  be  considered. 

It  is  well  settled  that  a  wife  who  is  wrongfully  turned  out  of 
doors  by  her  husband,  or  from  ill-treatment  is  obliged,  by  a  re- 
gard to  her  own  safety,  to  leave  his  house,  carries  with  her  an 
implied  credit,  or  an  implied  authority  to  charge  him  for  neces- 
saries, which  as  a  wrong-doer,  he  shall  not  be  permitted  to  re- 
pel. The  principle  is,  that  being  bound  to  support  and  protect 
his  wife,  he  can  not  relieve  himself  from  this  obligation  by  hia 
own  wrongful  act,  but  that  if  by  his  own  improper  conduct  to- 
wards her,  he  drives  her  to  seek  support  and  protection  from 
others,  or  justifies  her  in  so  doing,  the  law  still  holding  him  to 
his  duly  under  the  new  circumstances  which  he  has  brought 
about,  implies  an  authority  from  him  to  any  one  who  may  fur- 
nish at  his  charge,  the  necessary  supplies  or  assistance,  or  an 
authority  from  him  to  his  wife  to  procure  them  upon  his  credit. 
But  the  essential  basis  of  this  implication  is,  that  the  husband 
shall  have  wrongfully  produced,  or  shall  at  least  have  assented 
to  the  separation  which  has  rendered  it  necessary  that  the  vrife 
should  receive  from  others  the  supplies  or  assistance  which  are 
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essential  to  her  support  or  protection.  Hence  it  is  laid  down 
that  if  a  tradesman  deal  with  a  wife  separated  from  her  hus- 
band, it  is  incumbent  on  him  to  make  inquiry;  that  he  trusts 
her  at  his  peril,  and  that  if  he  would  make  the  husband  respon- 
sible for  the  articles  furnished,  he  must  prove  that  the  separa- 
tion occurred  under  such  circumstances,  as  will  render  the  hus- 
band prima  facie  liable. 

The  same  principles  apply  to  the  case  of  legal  assistance  fur- 
nished to  the  wife.  If  the  conduct  of  the  husband  towards  her, 
makes  it  necessary  that  she  should  apply  to  the  law  for  securing 
either  protection  or  support,  or  if  it  be  such  as  justifies  her  in 
so  doing,  the  husband  will  be  chargeable  for  the  expenses  thus 
rendered  necessary  by  his  own  improper  conduct.  In  the  case 
of  Shepherd  t.  McKonl,  3  Camp.  326,  Lord  Ellenborough  said: 
**  If  that  proceeding  (the  exhibition  of  articles  of  the  peace)  was 
uncalled  for,  his  wife  could  not  make  him  liable  for  the  expenses 
thereby  incurred.  But  if  she  was  turned  out  of  doors  in  the 
manner  stated,  she  carried  along  with  her  a  credit  for  whatever 
her  preservation  and  safety  required.  She  had  a  right  to  appeal 
to  the  law  for  protection,  and  she  must  have  the  means  of  ap- 
pealing effectually.  She  might,  therefore,  charge  her  husband 
for  the  necessary  expense  of  this  proceeding,  as  much  as  for 
necessaiy  food  and  raiment."  We  have  seen  no  case  and  per- 
ceive no  sound  principle  which  sanctions  the  doctrine  that  the 
authority  of  the  wife  to  bind  her  husband,  or  the  right  of  others 
who  deal  with  her  or  render  her  assistance,  to  charge  her  hus- 
band, may  be  established  either  by  the  mere  representations 
of  the  wife,  or  by  the  credit  which  those  representations  may 
gain  with  the  persons  to  whom  she  appeals.  The  authority  rests 
not  upon  the  representations  of  the  wife,  nor  upon  the  credit 
given  to  them,  but  upon  the  evidence  of  the  facts  upon  which 
the  law  gives  the  authority.  In  case  of  separation,  good  faith 
requires  that  those  who  deal  with  the  wife,  intending  to  charge 
the  husband,  should  inquire  from  other  sources,  whether  the 
circumstances  will  authorize  them  to  charge  him.  And  if  they 
trust  to  the  mere  representations  of  the  wife,  they  do  it  at  their 
peril.  Whether  the  evidence  in  this  case  would  have  authorized 
the  jury  to  find  for  the  plaintiffs  on  the  ground  that  their  legal 
services  rendered  to  Mrs.  Billing,  were  made  necessaiy  by  the 
conduct  of  her  husband,  we  need  not  decide.  The  view  which 
we  have  taken  of  the  law,  satisfies  us  that  the  instruction  given 
to  the  jury  placed  the  question  of  the  defendant's  liability  on  a 
wrong  basis,  and  withdrew  from  the  jury  the  real  fact  which 
their  verdict  should  have  decided. 
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Wherefore,  without  noticixig  other  queetioiiB  which  will  prob- 
ably not  again  occur,  the  judgment  is  reyersed  for  the  error  in 
the  instruction  given,  and  the  cause  is  remanded  for  a  new  trial 
in  conformity  with  this  opinion. 

Wttb's  Implisd  Authobitt  to  Butd  Husbakd  Who  Abakdoms  Hkr:  See 
Vcuteel  V.  CtuUd,  44  Am.  Dec.  763,  note  760,  where  other  oases  are  ooUectecL 

Thb  panrciPAL  oasb  is  gitid  in  HarUmann  ▼.  Tegart,  12  Kan.  182,  to  the 
point  that  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  wife  had 
Jnst  canse  to  al>andon  her  hnsband.  And  in  Shroek  v.  Shroekt  4  Bosh,  684» 
to  the  point  that  if  a  husband,  by  his  improper  oondnot,  forces  his  wife  to 
leave  him,  he  is  still  liable  for  her  support. 


bnCAN  ET  AL.   V.   FuNS. 

[7  B.  MOHBOB,  098.] 

W&1XNI88  or  Boat  Injttbxd  bt  Ooluhion  on  Nayioablb  Stbbam  does  aoi 
reUoTe  the  defendant  from  the  duty  of  exercising  all  reasonable  care  and 
effort  to  prevent  the  collision. 

Ebbob  to  the  Jefferson  circuit.  Oase.  The  opuiion  states  the 
&ct8. 

PirUe  and  Speed,  for  the  plaintLBEs. 

Boone,  for  the  defendant. 

By  Court,  Mabshall,  C.  J.  This  action  on  the  case  by  Inman, 
G-alt,  etc.,  against  Funk,  is  founded  on  the  allegation  that  the 
plaiatiffs,  being  possessed  of  a  flatboat  loaded  with  coke,  tied 
to  the  wharf  at  Louisville,  and  the  defendant  being  possessed 
of  another  flatboat,  etc. ,  the  defendant  did,  by  himself  and  serr- 
ants,  manage  and  control  his  boat  so  carelessly  that  it  ran 
against  the  plaintiffs'  boat,  whereby  she  was  sunk  and  the  coke 
lost,  etc.  The  collision  occurred  in  removing  the  defendant's 
boat  from  a  position  above  to  one  below  that  of  the  plaintifb* 
boat,  in  doing  which  the  defendant's  boat  necessarily  passed 
outside  of  the  plaintiffs'.  Whether  the  collision  was  violent  or 
not,  and  whether  it  occasioned  the  sinking  of  the  plaintiffs'  boat, 
are  matters  as  to  which  there  is  some  discrepancy  in  the  evi- 
dence, upon  which  it  was  the  province  of  the  jury  to  decide. 
But  there  was  evidence  conducing  to  prove  that  the  plaintifly 
boat  was  not  so  strong  as  boats  ordinarily  are  in  which  coke  or 
coal  is  transported  on  the  Ohio  river,  and  the  principal  question 
in  the  case  is  as  to  the  effect  to  which  this  fact  should  be  entitled 
in  determining  the  liability  of  the  defendant  or  the  degree  of 
diligence  to  which  he  was  bound  in  removing  his  boat. 
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As  the  plamtififs'  boat  was  lying  fastened  to  the  wharf,  and 
the  defendant,  in  removing  his  boat  from  above,  was  placing 
her  in  a  situation  which  required  care  and  effort  to  keep  her 
from  striking  the  boat  of  the  plaintiffs,  from  the  mere  force  of 
the  current,  the  duty  of  using  this  care  and  effort  devolyed  upon 
the  defendant,  and  the  plaintiffs  were  only  bound,  in  case  the 
danger  of  collision  became  apparent,  to  use  such  reasonable 
means  as  might  then  have  been  in  their  power  to  avoid  it  or  to 
mitigate  its  consequence.  But  it  was  the  duty  of  the  defendant 
to  use  all  reasonable  care  and  effort,  not  merely  to  prevent  dam- 
age, but  to  prevent  collision.  He  had  no  right  to  run  against 
the  plaintiffs'  boat,  whether  it  was  strong  or  weak,  and  he  is 
liable  in  either  case  for  the  consequences  of  a  collision,  which 
he  might  and  ought  to  have  avoided.  Though  it  may  be  true 
that  if  the  plaintiffs'  boat  had  been  the  strongest  of  the  two,  it 
might  not  have  been  seriously  injured  by  the  collision,  it  is  en- 
tirely certain  that  if  there  had  been  no  collision  there  would 
have  been  no  injury  from  that  cause,  however  weak  the  boat 
might  have  been.  The  weakness  of  the  plaintiffs'  boat,  as  it 
rendered  it  the  more  liable  to  injury  from  collision,  called  for 
greater  precaution  on  the  part  of  those  who  knew  the  fact.  If 
the  defendant  did  not  know  it,  he  was  still  bound  to  use  the 
means  proper  to  prevent  collision,  and  if  it  occurred  vTithout 
the  use  of  such  means  on  his  part  and  without  fault  on  the  part 
of  the  plaintiffs,  the  greater  damage  consequent  upon  the  weak- 
ness of  the  boat  must  fall  upon  the  defendant.  A  boat  which  is 
strong  enough  to  freight  a  full  cargo  of  coke  from  Pittsburg 
to  Louisville,  must  be  strong  enough  to  be  entiUed  to  the 
protection  of  the  law  while  lying  quietiy  at  the  wharf  at  the 
latter  place.  That  protection  consists  in  the  requirements  that 
other  boats  shall  not  run  upon  it,  and  that  those  who  volun- 
tarily place  other  boats  in  a  condition  to  be  driven  against  it  by 
the  current  shall  use  the  proper  means  and  efforts  to  prevent  a 
collision. 

The  question  is  not  whether  as  many  men  were  employed  in 
removing  the  defendant's  boat  as  are  usually  employed  for  such 
a  purpose,  nor  whether  they  removed  it  in  the  ordinary  way,  but 
whether,  considering  the  state  of  the  river  and  the  situation  of 
the  two  boats,  proper  means  were  used  by  the  defendant  and 
his  agents  to  avoid  or  prevent  a  collision.  And  by  proper  means, 
we  intend,  such  precautions  and  exertions  directed  to  the  pre- 
vention of  collision  as  under  the  circumstances,  would  have 
been  deemed  sufficient  by  men  of  ordinary  vigilance  and  pru- 
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dence,  and  such  as  would,  in  all  reasonable  probability,  have 
succeeded,  but  for  some  unforeseen  ciroumstance  or  accident, 
which  men  of  ordinary  prudence  and  care  could  not  have  been 
expected  to  guard  against.  If  the  defendant  knew  of  the  weak- 
ness of  the  plaintiffs'  boati^  he  was  bound  to  use  extraordinaiy 
vigilance  and  care  to  avoid  collision. 

The  instructions  given  by  the  court,  and  especially  under  the 
qualification  that  the  insufficiency  of  the  plaintiffs'  boat  to  stand 
the  necessary  and  ordinary  collisions,  might  relieve  the  defend- 
ant from  responsibility  to  some  extent,  do  not,  according  to  the 
foregoing  view,  contain  a  fair  exposition  of  the  law,  and  were 
calculated  to  mislead  the  jury  as  to  the  duty  and  liability  of  the 
defendant. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


CrrxD  in  Amoeheag  itfg,  Co.  ▼.  Steamboai  John  Adamt^  1  Glifll  419,  to 
th«  point  that  the  weakness  of  the  pUuntiffii'  boat  In  the  esse  of  a  oollision, 
is  no  defense  to  the  defendant,  if  the  oollision  happens  through  hia  oareless- 
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[7  B.  HOXBOS,  668.] 
DiRECTOBS  OF  COBPORATIOK  ABB  NOT    PeBSONALLT    LiABLB   TO   CBXDITOBS 

OF  TUX  Company  for  the  amount  of  a  dividend  declared  by  them  at  a 
time  when  there  were  no  profits  to  be  divided,  if  they  acted  in  good 
faith  in  a  mistaken  belief  that  snch  a  fund  existed. 

BvATUTX  OF  Limitations  is  Applixd  bt  Coubt  of  Equttt  in  Cask  of 
Trust,  which  is  limited  in  its  duration,  or  in  a  csae  where  the  party 
seeking  redress  has  a  legal  remedy,  and  a  court  of  law  has  oononrrsnt 
Jurisdiction  with  a  court  of  equity.  And  in  suoh  cases  the  statute  is 
pennitted  to  have  its  operation,  whether  the  suit  is  brought  at  law  or  in 
chancery. 

Whxtheb  Crxditob  of  Corpobation  mat  Maintain  Action  at  Law 
against  directors  of  the  company  for  declaring  a  dividend  when  then 
was  no  fund  to  be  divided:  Query, 

Tbust  Imposed  on  Dirkgtobs  of  Gobfobation  Blbotkd  fob  Limitbii 
Timb  is  not  such  a  continuing  trust  as  withdraws  it  from  the  opention 
of  the  statute  of  limitations. 

Whbbx  Statutx  Inoorporatino  Company  Imposes  No  Pxbsonal  Liabil- 
ITY  upon  its  directors  for  the  payment  of  its  debts,  the  only  action  at 
law  that  can  be  maintained  against  them  is  an  action  on  the  case  for 
their  own  wrongful  acts,  and  to  this  action  the  statute  of  limitatioiis 
may  be  pleaded. 

Where  Failure  to  Discover  Mistake  is  Relied  on  to  shelter  a  party  from 
the  operation  of  the  statute  of  limitatioDs,  he  must  show  that  he  could  no4 
by  the  exeroise  of  proper  vigilance  have  made  an  earlier  disooTery. 
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Directors  of  Corporation  hat  Rely  on  Sf  atutb  of  Limitations  in  a  Buit 
in  chancery  brought  against  them  by  a  judgment  creditor  of  the  company 
to  render  them  personally  liable  for  the  amonnt  of  a  dividend  which  they 
had  improperly  distributed  to  the  stockholders  at  a  time  when  there  were 
in  fact  no  profits  to  be  divided  amongst  them. 

Wbxrb  Stockholder  of  Corpopation  has  Forfeited  his  Stock  no  de- 
cree can  be  rendered  against  him  for  any  liability  on  account  thereof. 

Ebbob  ix>  the  LooisTille  chancery  court.  Bill  in  chancexy. 
The  opinion  states  the  case. 

Bobinson,  Johnson,  Bobertson,  and  WooUey,  for  the  plainti£Bi. 

Outhrie  and  Ballard,  for  the  defendant. 

By  Court,  Simpson,  J.  Bridges,  having  an  unsatisfied  judg- 
ment against  the  railroad  company,  upon  which  an  execution 
had  been  returned  no  property,  brought  this  suit  into  chancery, 
to  obtain  satisfaction  of  his  judgment,  making  various  indi- 
viduals defendants,  alleging  that  some  of  them  were  indebted  to 
the  company  on  account  of  the  reception  of  illegal  dividends, 
others  on  account  of  stock  subscribed,  and  that  others  had 
acted  as  directors  and  managers  of  the  affairs  of  the  company, 
and  by  declaring  a  distribution  of  the  profits,  when  no  profits 
existed,  had  by  their  illegal  management  of  a  fund  set  apart  by 
the  charter  for  the  payment  of  the  debts,  of  which  they  had  the 
control,  rendered  themselves  individually  liable  to  the  creditors 
of  the  company. 

The  individuals  who  acted  as  directors  at  the  time  the  divi- 
dends were  made,  rely  in  their  defense  on  the  following  grounds: 
First,  that  there  were  net  profits  to  divide,  and  consequently  the 
declaration  of  the  dividends  was  legal,  and  authorized  by  the 
charter.  Secondly,  if  there  were  no  profits  to  divide  among  the 
stockholders,  that  in  declaring  the  dividends  they  acted  in  good 
faith,  under  a  mistaken  conception  it  may  be  of  what  constituted 
profits,  and  without  a  full  knowledge  of  the  actual  state  of  the 
ailairs  of  the  company,  having  been  misled  by  an  incorrect  ex- 
position of  its  condition  presented  by  the  officer  regularly 
appointed  and  authorized  under  the  charter  to  keep  its  accounts, 
but  without  any  wrongful  intention  on  their  part,  and  that 
therefore  they  are  not  individually  responsible.  In  the  third 
place,  they  plead  and  rely  upon  the  statute  of  limitations. 
Lastly,  they  aver  that  other  suits  had  been  brought  by  the  com- 
pany's creditors,  previous  to  the  institution  of  this  one,  for  the 
recovery  of  various  demands  exceeding  the  whole  amount  of  the 
dividends  in  controversy,  and  that  the  suits  so  brought  will  ex« 
baust  the  whole  fund,  and  leave  nothing  for  the  complainant 
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This  case  presents  sabstantially  the  same  facts  tnat  were  con- 
tained in  the  case  of  Graiz  v.  Reddy  4  B.  Mon.  178.  The  court 
in  that  case  decided  that  there  were  no  net  profits  at  the  time 
the  dividends  were  made.  For  the  reasons  there  assigned,  which 
it  is  now  unnecessary  to  recapitulate,  we  entertain  the  same 
opinion.  This  point  in  the  defense  must  therefore  be  regarded 
as  untenable,  and  not  open  for  further  debate  or  discussion. 

The  liability  of  the  directors  to  the  creditors  of  the  company, 
on  account  of  having  misapplied  this  fund,  if  not  expressly  ad- 
judged, was  intimated  in  that  opinion.  The  order  directing  the 
payment  of  these  dividends  out  of  the  trust  fund,  was  deemed 
illegal  on  the  part  of  the  directors  who  concurred  in  the  act, 
and  Gratz,  one  of  the  directory  who  concurred,  being  also  a 
stockholder,  and  having  received  the  money,  was  held  account- 
able for  the  dividends  in  his  hands  so  illegally  paid  over.  We 
are  not  of  opinion  that  in  directing  the  payment  of  these  divi- 
dends, there  was  anything  fraudulent  on  the  part  of  the  direc- 
tory. They  no  doubt  believed  that  they  were  acting  legally  and 
properly.  They  supposed  that  profits  existed,  when  in  reality 
there  were  none.  If  they  ai*e  to  be  held  individually  liable  on 
account  of  this  mistake,  it  must  be  on  the  ground  that  if  it  were 
an  error  of  judgment,  by  accepting  the  office,  they  professed  to  be 
in  the  possession  of  the  skill  and  qualifications  necessaiy  for  a 
faithful  discharge  of  all  its  duties,  and  are  therefore  not  exon- 
erated when  the  injurious  act  results  from  the  absence  of  such 
qualifications,  or  if  it  were  a  mistake  of  fact,  that  in  accepting 
the  position  they  occupied,  they  assumed  the  discharge  of  certain 
duties  to  the  company  and  to  those  persons  dealing  with  it,  the 
faithful  performance  of  which  required  the  exercise  on  their 
part  of  unremitting  vigilance  in  relation  to  the  condition  of  the 
matters  intrusted  to  their  control,  as  well  as  a  reasonable  and 
prudent  discretion  as  to  the  manner  in  which  they  were  man- 
aged, and  that  they  failed  to  use  as  much  vigilance  on  the  occa- 
sion as  the  responsibility  of  their  position  imposed  on  them.  We 
are  satisfied,  however,  that  if  they  were  guilty  of  negligence  to 
any  extent,  it  is  not  of  that  gross  and  palpable  character  that 
would  render  their  conduct  so  reprehensible  as  to  subject  them 
to  the  imputation  of  a  personal  or  even  a  legal  fraud. 

Assuming,  for  the  present,  without,  however,  deciding  the 
point,  that  they  might,  by  the  exercise  of  a  proper  vigilance, 
have  ascertained  the  fact  to  be  as  it  actually  existed,  that  there 
was  nothing  properly  subject  to  division,  and  that  their  failure 
in  this  respect  imposes  on  them  a  personal  liability  for  the  fund 
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so  illegally  disposed  of,  we  are  next  to  inquire  whether  the  stat- 
ute of  limitations  has  any  application  in  a  case  of  this  kind,  so 
as  to  discharge  them  from  this  liability. 

It  is  contended  that  the  statute  can  have  no  operation  in  this 
case,  for  yarious  reasons.  In  the  first  place,  it  is  argued  that 
the  directory  were  trustees,  holding  and  managing  the  fund 
misapplied  for  the  benefit  of  the  creditors,  and  that  in  cases  of 
trust,  the  statute  can  not  be  relied  upon.  It  is  true,  that  in 
cases  of  direct,  express,  and  continuing  trusts  of  a  purely  equi- 
table nature,  the  statute  of  limitations  is  not  applied  by  the 
chancellor.  But  where  the  trust  is  not  strictly  of  this  character, 
where  it  is  limited  in  its  duration,  or  where  the  party  seeking 
redress  has  a  legal  remedy,  and  a  court  of  law  has  concurrent 
jurisdiction  with  a  court  of  equity,  the  rule  does  not  apply;  but 
the  statute  is  permitted  to  have  its  operation  whether  the  suit  is 
brought  at  law  or  in  chancery.  It  may  be  that  for  the  injury 
here  complained  of,  if  the  directors  were  personally  liable,  a 
creditor  could  have  maintained  his  action  at  law  against  them. 
He  could  bring  his  action  at  law  against  the  company  for  his 
debt — it  was  a  legal  demand.  If  the  persons  intrusted  with  the 
funds  of  the  company  for  the  payment  of  debts  misappropriated 
those  funds,  and  he  was  injured  by  the  act,  why  should  he  not 
have  a  right  to  an  action  on  the  case  against  them  for  the  injury 
sustained  by  their  illegal  conduct?  In  the  case  of  Bowe  y.  Will- 
tarns,  decided  at  the  fall  term  of  184G,  7  B.  Mon.  202,  it  was 
held  by  this  court  that  the  sheriff  was  liable  in  an  action  on  the 
case,  to  the  security  in  an  injunction  bond,  for  the  injury  he 
had  sustained  by  being  rendered  liable  for  the  debt,  by  the  mis- 
conduct of  the  sheriff,  in  the  management  of  the  execution 
against  the  principal  debtor.  That  case  was  decided  upon  the 
principle  that  the  plaintiff  had  a  direct  interest  in  the  manage- 
ment of  the  execution.  That  the  breach  of  duly  on  the  part  of 
the  sheriff,  whereby  this  interest  was  injuriously  affected,  was 
an  injury  to  a  legal  right,  by  the  violation  of  a  legal  duty.  The 
same  reason  would  seem  to  apply  in  this  case.  The  creditors 
had  a  direct  interest  in  the  management  of  this  fomd.  Its 
proper  management  was  a  legal  duty.  The  complainant  had  a 
legal  right  to  the  demand  sued  for,  and  any  injury  which  he 
sustained  by  a  breach  of  duty  on  the  part  of  the  directors,  was 
actually  an  injury  to  a  legal  right  by  the  violation  of  a  legal  duty. 

But  whether  a  creditor  could  or  not  maintain  an  action  on 
the  case  against  the  directors,  for  a  breach  of  duty  operating  to 
his  prejudice,  it  is  entirely  certain  that  the  trust  imposed  on 
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ihem  by  their  office,  was  not  a  contmuing  and  subsisting  one; 
but  one  that  terminated  with  the  expiration  of  the  period  for 
which  the  J  were  chosen,  and  that  the  tenure  of  their  office  being 
limited,  so  wan  the  trust  that  it  devolved  upon  them.  By  the 
provisions  of  the  charter,  the  directors  are  to  be  elected  annually. 
The  duration  of  the  trust  that  they  iindertake  is  limited  in  its 
nature.  They  remain  in  office  but  a  single  year.  After  they  go 
out  of  office  they  cease  to  be  trustees.  Being  no  longer  trustees, 
there  is  no  continuing  trust,  either  as  it  respects  creditors  or 
stockholders.  Should  they  be  re-elected  and  remain  in  office^ 
it  will  be  the  commencement  of  a  new  trust,  and  not  a  contin- 
uation of  the  old  one.  They  will  hold  the  office  alone  by  their 
new  appointment,  which  both  vests  the  power  and  creates  the 
trust.  It  is,  therefore,  perfectly  apparent  that  this  trust  is  a 
limited  and  not  a  continuing  trust,  and  therefore,  not  such  a 
trust  as  is  withdrawn  from  the  operation  of  the  statute  of  lim- 
itations. 

In  the  case  of  TJw  Bank  of  the  United  States  v.  Dallam  et  al.^ 
A  Dana,  574,  it  was  decided  that  the  statute  of  limitations  ap- 
plies to  only  such  actions  of  debt  as  are  founded  on  contracts 
in  fact,  and  not  to  such  obligations  as  are  imposed  either  ex- 
pressly or  constructively,  by  mere  law.  On  the  strength  of  that 
decision  it  is  contended  that  the  obligation  in  this  case  on  the 
directors,  was  imposed  by  the  charter;  that  if  a  suit  at  law  had 
been  brought  against  them  they  could  not  have  relied  upon  the 
statute  of  limitations,  and  having  been  sued  in  chancery  they 
should  not  be  permitted  to  avail  themselves  of  it.  That  de- 
cision was  made  upon  the  particular  phraseology  of  the  statute 
of  limitations,  which,  by  its  language,  is  made  to  apply  only  to 
such  actions  of  debt  as  are  ''grounded  upon  any  lending  or 
contract  without  specialty."  By  the  statute  which  was  the 
foundation  of  the  suit  in  that  case,  it  was  provided  that  the  es- 
tate of  every  shareholder  should  be  liable  for  the  payment  of  all 
demands  contracted  by  the  corporation,  upon  the  failure  of  the 
incorporate  funds  to  discharge  the  same.  The  statute  imposed 
a  direct  liability,  to  enforce  which  at  law,  an  action  of  debt  was 
the  appropriate  remedy.  In  this  case  the  statute  imposes  no 
personal  liability  upon  the  directors  for  the  payment  of  the  debts 
of  the  company.  Their  liability,  if  any  exists,  results  from  their 
own  wrongful  act,  and  the  appropriate  remedy  at  law  against 
them,  970uld  be,  if  they  are  liable  at  law,  not  debt,  which  could 
not  be  maintained,  but  an  action  on  the  case,  against  which  the 
statute  of  limitations  can  always  be  relied  upon,  so  that  there  is 
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an  essential  difference,  both  as  it  regards  the  foundation  of  the 
liability  and  the  appropriate  action  at  law,  between  that  case  and 
this  one.        ,  ' 

It  is,  however,  contended  that  the  statute  of  limitations  has 
no  application  where  a  fraud  has  been  perpetrated  or  a  mistake 
exists,  until  a  discovery  is  made  of  the  commission  of  the  one  or 
the  existence  of  the  other.  The  exemption  from  the  operation 
of  the  statute,  has  sometimes  been  limited  to  cases  of  fraud  only. 
But  according  to  the  decisions  of  this  court  in  Crane  v.  Fraiher, 
4  J.  J.  Marsh.  75,  and  Frankfort  Bank  v.  Markley,  1  Dana, 
873,  the  statute  does  not  apply  where  either  fraud  or  mistake  ex* 
ists,  until  their  existence  is  discovered.  As  the  directors  were 
not  guilty  of  fraud,  but  committed  a  mistake  in  distributing  the 
fund,  what  effect  is  thereby  produced  upon  the  application  of  the 
statute  in  their  favor  ?  When  the  existence  of  a  mistake  is  said 
to  relieve  the  remedy  for  the  redress  of  the  injury  occasioned  by 
the  mistake  from  the  effect  of  the  statute,  what  kind  of  a  mistake 
is  contemplated?  Is  it  not  a  mistake  made  by  the  complaining 
party,  under  which  he  labors,  which  has  worked  him  an  injury, 
and  to  redress  which  he  can  not  be  said  to  have  a  cause  of  ac- 
tion until  its  existence  is  discovered.  The  mistake  relied  upon 
in  this  instance  is  of  a  different  character.  If  it  can  be  regarded 
as  having  the  effect  ascribed  to  it,  still  the  party  who  seeks  to 
shelter  himself  from  the  operation  of  the  statute  under  such  an 
excuse,  must  show  that  by  the  exercise  of  that  vigilance,  which 
the  law  requires  on  the  part  of  every  creditor,  he  could  not  have 
made  an  earlier  discovery  of  the  matter  relied  upon.  Now  it  ia 
apparent  by  the  proceedings  on  the  part  of  the  company  in 
the  fall  of  the  year  1837,  the  report  of  the  committee  on  this 
subject,  the  reference  to  arbitrators  and  their  award  made 
thereon,  as  much  in  relation  to  these  dividends  and  the  ac- 
tion of  the  directory  in  ordering  their  distribution  was  ascer- 
tained and  made  publicly  known  as  has  hitherto  been  made 
known  or  exhibited,  all  of  which  could  have  been  known  to  any 
creditor  who  would  have  availed  himself  of  the  ordinary  means 
of  acquiring  information  on  such  subjects. 

The  statute  of  limitations  is  founded  upon  the  soundest  prin- 
ciples and  the  wisest  policy.  It  should  be  permitted  to  have  its 
effect  in  all  cases,  where  its  operation  would  not  work  evident 
injustice.  There  is  a  very  cogent  reason  in  favor  of  its  opera- 
tion in  this  case.  It  is  very  evident  that  the  liability  of  the 
directors  can  not,  if  they  be  liable  at  all,  exceed  the  amount  of 
the  fund  improvidently  distributed  by  them,  and  that  if  they 
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should  have  to  pay  the  amount  of  that  fund  to  the  creditors, 
they  would  in  equity  be  entitled  to  reclaim  it  for  their  indem- 
nity, froln  the  stockholders  who  had  received  it.  Now,  the  right 
of  the  stockholders  to  rely  upon  the  statute  of  limitations 
against  any  suit  brought  to  reclaim  these  dividends  is  unques- 
tionable. Indeed,  it  may  well  be  doubted  whether  they  would 
be  liable  to  any  proceeding  for  this  purpose,  on  the  part  of  the 
directors,  except  an  action  of  assumpsit  for  money  had  and  re- 
ceived, and  whether  proceeded  against  by  the  creditors  or  the 
directors,  it  is  perfectly  evident  that  they  might  avail  themselves 
of  the  limitation  to  defeat  a  recovery.  Great  injustice  would 
then  be  done  the  directors,  if  the  statute  of  limitations  would 
not  operate  in  their  favor  when  sued  for  this  fund,  but  would 
operate  against  them  when  a  suit  was  brought  by  them  to  have 
it  refunded.  The  hardship  and  injustice  appear  more  manifest 
when  it  is  recollected  that  their  liability,  if  it  exists  at  all,  arises 
from  a  mere  error,  and  not  from  any  willful  or  fraudulent  mis- 
conduct. We  have,  therefore,  come  to  the  conclusion  that  the 
directors  have  a  right  to  rely  upon  the  statute  of  limitations  in 
this  case,  and  that  its  efifect  is  to  discharge  them  from  all  per- 
sonal liability  to  the  complainant,  more  than  five  years  having 
elapsed  from  the  time  the  action  of  the  directors  in  relation  to 
these  dividends  was  publicly  known  before  he  instituted  this 
proceeding  against  them.  The  doctrine  of  this  decision  on  this 
^oint,  we  think,  is  fully  sustained  by  the  principles  of  the  case 
x)f  Kane  v.  Bloodgood  et  aL,  7  Johns.  Ch.  89  [11  Am.  Dec.  417], 
and  the  cases  there  referred  to. 

But  as  the  decree  of  the  chancellor  is  against  some  of  the 
stockholders  for  the  dividends  received  by  them,  as  well  as 
against  those  persons  who  acted  as  directors  when  such  divi- 
dends were  declared,  and  as  other  creditors  are  alleged  to  have 
a  prior  lien  on  this  fund  in  the  hands  of  the  stockholders,  by 
having  brought  suits  to  reach  it,  before  the  commencement  of 
this  suit  by  the  complainant,  and  such  creditors  having  been 
made  defendants,  and  the  demand  of  the  Northern  Bank,  the 
president,  directors,  and  company  of  said  bank  being  one  of  the 
said  creditors,  having  been  by  the  decree  postponed  to  the  com- 
plainant's demand,  we  are  next  led  to  inquire  into  the  propriety 
of  the  action  of  the  chancellor  in  refusing  to  set  aside  the  order 
taking  the  complainant's  amended  bill  for  confessed,  and  to 
permit  the  answers  of  the  defendants  to  be  filed.  On  the  fif- 
teenth of  October,  1844,  the  amended  bill  was  filed  making  the 
complainants  in  those  prior  suits  defendants.     Process  on  this 
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amended  bill  was  executed  in  November  following.     The  cause 
was  Bet  for  trial  on  the  thirteenth  of  December  of  the  same  year; 
was  heard  on  the  seventeenth,  and  the  decree  rendered  on  the 
twentieth  of  the  same  month.     On  the  third  day  of  January, 
1845,  during  the  same  term,  the  Northern  Bank  and  other  de- 
fendants made  a  motion  to  file  answers  to  the  amended  bill, 
which  answers  were  then  offered.     They  filed  in  support  of  their 
motion,  the  affidavit  of  M.  C.  Johnson,  their  counsel.    He  states 
in  his  affidavit  that  he  was  employed  by  the  defendants,  in  the 
month  of  November,  immediately  after  the  service  of  process 
upon  them,  to  file  their  answer.    That  he  forthwith  sent  for  a 
copy  of  the  amended  bill,  which  was  transmitted  to  him.     That 
he  was  compelled  to  go  to  Cincinnati  on  business,  and  on  his 
return  had  to  attend  the  federal  court  at  Franldort,  and  the 
Fayette  circuit  court  having  had  a  chanceiy  and  criminal  term, 
which  had  been  continued  from  time  to  time,  until  the  twenty- 
third  of  December,  he  had  been  almost  constantly  engaged  in 
professional  business.     That  being  in  the  habit  of  attending  to 
chancery  business  in  the  circuit  court,  it  did  not  occur  to  him 
that  immediate  attention  to  this  case  was  indispensably  neces- 
sary, at  least  until  after  the  expiration  of  the  Fayette  term,  be- 
fore which  time  arrived  he  was  informed  that  the  decree  in  ques- 
tion had  been  rendered  against  his  clients.    Now  when  it  is 
considered  that  the  defendants  were  prompt  in  their  application 
to  counsel,  who  haying  been  closely  occupied  by  his  professional 
engagements,  from  the  time  he  was  spoken  to,  until  the  decree 
was  rendered  against  his  clients,  was  prevented  from  attending 
to  the  preparation  of  their  answer;  and  when  it  is,  moreover, 
considered  that  a  very  short  period  of  time  had  elapsed  between 
the  service  of  the  process  on  the  amended  bill  and  the  hearing 
of  the  cause,  and  that  the  answers  were  tendered  immediately 
afterwards,  during  the  same  term,  it  seems  to  us  that  it  would 
not  have  been  an  unreasonable  indulgence  to  have  sustained  the 
motion  and  allowed  the  answers  to  be  filed.    And  inasmuch  as 
the  decree  has  to  be  reversed,  and  as  it  may  be  material  so  far 
as  the  directors  are  concerned,  that  the  funds  in  the  hands  of 
the  stockholders' should  be  appropriated  to  the  payment  of  debts 
according  to  their  priorities,  and  as  the  decree  in  this  case  is 
against  said  fund  in  the  hands  of  three  of  the  stockholders, 
the  defendants,  on  the  return  of  the  cause  to  the  court  be- 
low, are  allowed  to  file  their  answers,  so  that  it  may  appear 
whether  any  other  creditor  has  proceeded  against  this  fund  be^ 
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fore  the  complaiiiant,  so  as  to  have  acquired  a  previous  lien 
thereon. 

The  decree  is  also  against  Bobert  Wickliffe,  and  the  question 
occurs,  whether  or  not  there  is  any  error  in  it,  so  far  as  he  is 
concerned.  The  complainant  having  filed  an  amended  bill  dur- 
ing the  progress  of  the  cause,  requiring  the  president  and  di- 
rectors of  the  railroad  company  to  answer  and  set  forth  the 
stockholders,  if  any,  who  had  subscribed  for  stock  and  had. 
failed  to  pay  the  amount  subscribed;  the  president  of  the  com- 
pany, in  pursuance  of  that  call  upon  him,  filed  an  answer  speci- 
fying various  individuals  who  had  subscribed  for  stock,  and 
having  failed  to  pay  the  same,  it  had  been  forfeited  for  such 
failure.  The  defendant,Wickliffe,  was  one  of  the  persons  named. 
Thereupon  the  complainant  filed  an  amended  bill,  alleging  that 
it  appeared  by  the  answer  of  the  railroad  company,  filed  in  this 
cause,  that  various  persons  were  indebted  to  said  company 
for  and  on  account  of  stock  subscribed,  among  whom  was  the 
defendant,  Wicklifife;  that  he  still  owed  on  that  account  the  sum 
of  twenty  thousand  dollars,  and  prayed  a  decree  against  said 
defendants  for  the  payment  of  his  judgment  at  law.  Wickliffe 
having  failed  to  answer,  the  amended  bill  was  taken  for  con- 
fessed, and  a  decree  rendered  against  him  for  the  full  amount  of 
the  complainant's  demand.  As  the  amended  bill  making  Wick- 
liffe  a  party,  referred  to  and  was  based  upon  the  answer  of  the 
railroad  company,  and  as  that  answer  stated  that  Wicklifie's 
stock  had  been  forfeited,  we  are  of  opinion  that  it  was  improper 
to  render  a  decree  against  him,  without  having  first  ascertained 
that  his  stock  had  not  been  regularly  forfeited  under  the  cluu> 
ter,  BO  as  to  absolve  him  from  all  liability  on  account  thereof, 
and  that  he  was  still  responsible  for  it  to  the  company  or  its 
creditors,  and  that  in  this  respect  the  decree  is  erroneous. 

Wherefore,  the  decree  of  the  chancellor  is  reversed,  and  cause 
remanded  for  further  proceedings  in  conformity  vdth  this 
opinion. 

Mabshall,  0.  J.,  did  not  sit  in  this  case. 


Statute  of  Limitations  nr  Oabbs  or  Taun:  See  BmXtke  v.  Biffie^  44 
km,  Deo.  156,  note  169. 
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Mebaman's  Heibs  v.  Caldwell's  Heibs. 

[8  B.  ICoiBOB,  82.] 

Possession  or  Land  bt  Husband  under  Girr  to  his  Wife,  whether  the 
gift  be  by  deed  or  by  parol,  inures  to  the  benefit  of  her  title,  and  if  con- 
tinued for  more  than  twenty  years,  perfects  her  poaaeasory  title  aa  against 
the  donor  who  survives  her. 

Possession  Taken  bt  Husband  in  Right  or  his  Wipe,  and  under  her 
title,  has  the  same  ejGTect  as  if  it  had  been  her  own  separate  and  indepen- 
dent possession. 

Possession  Held  bt,  ob  Desivsd  fbom.  Husband,  can  not,  by  any  act  of 
his,  during  the  life  of  his  wife,  be  made  hostile  to  her  title,  under  which 
he  acquired  it.  For  the  law,  having  intrusted  him  with  her  rights,  will 
not  allow  him  to  defeat  them. 

Baboain  and  Sale  Deed  or  Tenant  bt  Cubtest  oonveys  such  estate  only 
as  he  held,  and  the  statute  of  limitations  begins  to  run  against  the  wife's 
heirs  only  from  the  time  of  the  husband's  death. 

Pebsons  Who  Enteb  as  Tenants  ob  Quasi  Tenants  of  One  Pebson, 
and  afterwards  attempt  to  set  up  title  under  another,  are  not  entitled  to 
notice  to  quit. 

JuDOiCENT  IN  Ejeotment  MUST  FOLLOW  THE  Vebdiot,  and,  therefors, 
it  is  erroneous  to  render  a  general  judgment  for  the  plaintiffs  upon  a  ver- 
dict finding  the  defendants  guilty  as  to  eleven  thirteenths  of  the  land. 

Ebbob  to  the  Bullitt  circuit.    Ejectment.    The  opinion  states 
the  case. 

Origaby,  for  the  plaintiffs 

BUey,  for  the  defendants. 

By  Oourt,  Mabshall,  0.  J.  Assuming,  as  the  jury  have  right- 
fully found,  that  Wethers  King,  the  patentee  of  six  hundred 
acres  of  land,  gave  two  hundred  acres  thereof  to  his  daugh- 
ter, upon  her  marriage  with  James  Oaldwell,  about  the  year 
1790  or  1791,  and  that  about  that  time  Caldwell  and  wife  en- 
tered upon  the  two  hundred  acres,  and  continued  to  occupy  it 
under  the  gift  until  the  death  of  the  wife  in  1816  or  1817,  after 
which  Caldwell,  the  husband,  continued  to  occupy  it  until  his 
death,  in  1825;  we  are  clearly  of  opinion  that  whether  the  gift 
was  by  deed  or  by  parol,  the  possession  of  the  husband  under  the 
gift  to  his  wife,  inured  to  the  benefit  of  her  title,  and  haying 
been  continued  for  more  than  twenty  years,  protected  her  pos- 
sessoiy  title  as  against  the  patentee  himself,  who  survived  his 
daughter,  the  donee,  and  that  after  the  lapse  of  twenty  years, 
neither  the  patentee  nor  his  heirs,  exclusive  of  the  children  of 
Mrs.  Caldwell,  could  have  recovered  the  possession  from  her 
husband  during  his  life,  nor  from  any  person  claiming  under 
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him  or  herself  afterwards.  Although  in  case  the  gift  were  bj 
parol,  this  bar  was  made  effectual  by  a  possession  which,  in 
point  of  law,  is  attributed  to  the  husband,  yet  the  same  law,  and 
upon  the  same  principle  of  unify  and  identify  of  husband  and 
wife,  pronounces  that  the  possession  taken  by  him  in  right  of  his 
wife,  and  under  her  title,  has  the  same  effect  in  support  of  her 
title,  as  if  it  had  been  her  own  separate  and  independent  pos- 
session. The  same  principle  applies,  indeed,  to  the  possession 
taken  by  one  man  in  right  and  under  the  title  of  another. 

But  while  in  this  latter  case,  the  tenant  might  disclaim,  and 
in  process  of  time,  free  himself  from  subjection  to  the  title  un- 
der which  he  entered,  the  husband  can  not,  by  any  act  during 
the  life  of  his  wife,  place  a  possession  held  by  or  derived  from 
him,  in  hostiliiy  to  the  title  of  his  wife,  under  which  he  acquired 
it.  The  law  having  intrusted  him  with  her  rights,  will  not,  xm- 
der  such  circumstances,  allow  him  to  defeat  them.  Howerer 
weak  then  the  title  of  Mrs.  Oaldwell  might  have  been,  as  de- 
rived from  the  parol  gift  of  the  father,  and  although  it  may  have 
been  at  first,  deposable  at  his  will,  it  became  perfect  by  the  pos- 
session of  her  husband,  who,  on  her  death,  became  tenant  by 
the  curtesy,  with  a  life  estate  in  the  land,  under  or  out  of  her 
title  which  descended  to  her  heirs,  subject  to  his  estate  by  the 
curtesy. 

His  estate  being  thus  a  part  of  their  title  or  carved  out  of  it, 
his  subsequent  possession  operated  to  protect  and  strengthen 
it.  As  his  possession,  in  &ct,  continued  to  the  time  of  his 
death,  in  1825,  making  more  than  thirty  years  from  the  date  of 
the  gift;  and  as  no  x>arol  disclaimer  of  the  title  of  his  wife  or  her 
heirs,  no  claim  of  title  in  himself,  and  not  even  a  deed  of  bargain 
and  sale  importing  a  conveyance  of  the  fee  simple  from  himself, 
would  have  operated  as  a  forfeiture  of  his  life  estate:  Bobinson  d 
al,  V.  Miller,  1  B.  Mon.  88,  and  no  act  of  greater  efficacy  is  pie- 
tended,  it  follows  that,  notwithstanding  his  deed  of  1821,  which  is 
itself  within  twenty  years  before  the  commencement  of  this  action, 
the  heirs  of  his  wife  had  no  right  to  enter  upon  the  land,  and  there- 
fore, no  right  of  action  until  his  death.  The  statute  of  limitations, 
therefore,  could  not  begin  to  run  against  them  from  an  earlier 
period.  And  it  would  not  have  commenced  earlier  even  if  their 
father  had  delivered  the  possession  under  his  deed  of  1821.  For 
that  deed  was  effectual  to  pass  his  life  estate,  with  the  right  of 
possession  until  his  death.  Moreover,  there  is  no  evidence  con- 
ducing to  show  that  even  upon  his  death,  nor  for  several  years 
afterwards,  the  possession  passed  to  his  grantee  or  to  any  one 


Dec  1847.]  Meraman's  Heibs  u  Caldwell's  Heibs.        539 

olaizning  under  his  deed.  But  as  the  statute  could  not  begin  to 
run  upon  the  possession  of  Caldwell  himself,  nor  on  the  posses- 
sion of  his  grantee  during  his  life,  and  as  his  death  and  even 
his  deed  were  within  twenty  years  before  the  commencement  of 
this  action,  the  state  of  the  possession  after  his  death  is  not  ma- 
terial. The  action  could  not,  in  any  view  of  the  facts  under  the 
assumption  first  taken  as  to  the  origin  of  the  possession,  be 
barred  by  the  statute  of  limitations.  And  there  was  no  error  to 
the  prejudice  of  the  defendants  in  the  opinions  of  the  court  in 
giying  or  refusing  the  instructions  applicable  to  this  point.  If 
the  possession  was  taken  by  Caldwell  under  the  gift  to  his  wife, 
the  statute,  although  it  operated  upon  that  possession  to 
strengthen  the  title  of  the  wife  and  her  heirs,  could  not  operate 
against  that  title  so  long  as  the  possession  remained  unbroken  in 
the  husband  or  others  holding  rightfully  under  him  as  husband 
or  as  tenant  by  the  curtesy.  And  in  reference  to  the  evidence 
in  this  case,  the  court  properly  instructed  the  jury  that  the  stat- 
ute did  not  begin  to  run  until  the  death  of  James  Caldwell. 

The  only  remaining  question  necessaiy  to  be  stated  as  affect- 
ing the  merits  of  the  case,  is  whether  the  court  erred  in  refus- 
ing the  instructions  importing  that  if  the  defendants  had  taken 
possession  by  the  license  and  request  of  one  of  the  lessors,  an 
heir  of  Mrs.  Caldwell,  or  in  virtue  of  an  alleged  compromise 
between  said  heirs  and  the  grantee  of  James  Caldwell,  who  was 
also  the  grantor  of  the  defendants,  a  notice  to  quit  or  a  demand 
of  possession  was  necessaiy  to  authorize  a  recovery  in  this  action. 
If  there  were  no  other  reason  for  denying  these  instructions, 
they  were  properly  overruled  because  they  based  the  requisition 
of  notice  solely  upon  the  manner  in  which  the  possession  is  sup- 
posed to  have  been  acquired  by  the  defendants,  without  any 
reference  to  the  manner  in  which  it  was  afterwards  held  by  them. 
If  they  entered  as  tenants  or  quasi  tenants  of  the  lessor,  heirs 
of  Mrs.  Caldwell,  they  might  have  been  entitled  to  notice  aa 
long  as  they  maintained  that  character.  But  as  they,  in  fact, 
set  up  and  attempt  to  make  out  title  under  James  Caldwell  and 
against  the  heirs  of  Mrs.  Caldwell,  it  certainly  could  not  have 
been  assumed  by  the  court  that  they  had  continued  to  hold 
under  said  heirs  up  to  the  commencement  of  this  suit.  Whether 
the  defendants  have,  by  reason  of  the  alleged  compromise  or 
otherwise,  any  equity  against  the  lessors,  we  need  not  inquire, 
as  such  equity,  if  it  exists,  could  not  have  been  enforced  in  this 
suit.  Nor  do  we  deem  it  necessaiy  to  state  the  evidence  bear- 
ing upon  the  nature  of  the  gift  from  W.  King.     The  question 
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whether  it  was  a  gift  to  his  daughter  or  to  her  husband,  or  to 
both  jointly,  was  fairly  placed  before  the  jury,  and  they  haTB 
found  in  conformiiy  with  the  probabilities  of  the  case,  and  as 
they  were  authorized  by  the  evidence  to  find,  that  the  gift  was 
to  the  daughter.  As  King  suryived  his  daughter,  his  will  devis- 
ing the  land  to  her  was,  of  course,  in  operation  as  a  transfer  of 
title.  There  was,  however,  no  objection  to  it  as  evidence,  and 
no  effect  given  to  it  by  any  instruction.  No  question,  therefore, 
arises  in  this  court  upon  it.  And  the  instructions  having  been 
in  substantial  accordance  with  this  opinion,  and  the  verdict  in 
favor  of  a  part  of  the  lessors  being  sustained  by  the  evidenoe^ 
there  was  no  error  in  not  setting  it  aside  for  a  new  trial. 

But  the  verdict  finds  the  defendants  guilty  as  to  eleven  out  of 
thirteen  parts  of  the  land,  naming  the  eleven  lessors  upon  whose 
demise  the  verdict  is  based,  and  the  judgment  is  general  that 
the  plaintififs,  the  said  children  of  L.  Caldwell,  recover  their 
term,  etc.  In  this  the  judgment  is  erroneous.  It  should  have 
followed  the  verdict  in  designating  the  extent  of  the  interest 
recovered,  by  describing  it  as  eleven  thirteenths  of  the  premises, 
etc.,  or  in  such  other  terms  as  would  clearly  show  its  nature  and 
extent.  This  point  has  been  frequently  determined  by  this 
court. 

For  this  error  in  the  manner  of  rendering  the  judgment,  the 
judgment  is  reversed  and  the  cause  remanded,  with  directions 
to  render  a  judgment  in  conformity  with  the  verdict,  as  hereiii 
indicated. 


Whsrb  Wife  has  Sefakats  Estate  in  Slaves,  her  hoBband's 
■ion  is  in  law  her  poeaession,  if  the  husband  and  wife  are  living  togethcn 
Lu  V.  MaihewB^  44  Am.  Dec  408. 


JONEB  ET  AL.  t;.   BaNE  OF  TENNESSEE. 

[8  B.  MoHBOS,  Vn.\ 

Notes  Issttsd  by  State  Bank  are  not  Bills  ov  Cbedit,  within  tlw 
meaning  of  the  oonstitution  of  the  United  States. 

PeBTOB  or  GOBPOBATION  CAN  NOT  ABSOLVE  HiMSELF  WBOM  PaTMEMT  of 

his  debt,  by  alleging  in  general  terms  a  forfeiture  of  its  charter. 
One  Who  Executes  Note  Payable  to  Corporation  is  Estopped  to  denj 

its  existence  at  the  time  the  note  was  executed. 
Plea  Averring  Non-existence  of  Corporation  must  Set  Forth  Faobbl 

and  not  allege  mere  conclusions  of  law.    Such  a  plea  is  a  plea  in 

ment*  and  must  be  so  pleaded. 
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Whsbb  Usuby  is  Plbadkd  in  Bab  or  Action  on  Notb  executed  in  an- 
other state,  the  laws  regalftting  the  rate  of  interest  in  that  state  most  bo 
averred  and  proved  as  matters  of  fact. 

Bank  having  Right  to  Discount  Notes,  may  discount  a  note  under  seaL 

Ebbob  io  the  Ohristiaii  cirouit.  Debt.  The  opinion  states 
the  case. 

B.  and  A.  Monroe,  for  the  plaintifiBsk 
Ixmghborough,  for  the  defendants. 

By  Court,  Simpson,  J.  The  president  and  directors  of  the 
Bank  of  Tennessee  brought  this  suit  against  the  plaintiffs  in 
error,  on  a  note  executed  by  them,  for  four  thousand  six  hun- 
dred and  seventy-three  dollars.  The  suit  was  by  petition  and 
summons.  The  defendants  filed  a  demurrer  to  the  petition  and 
ten  pleas.  The  plaintiffs  in  the  petition  demurred  to  nine  of  the 
pleas,  and  took  issue  on  the  other.  The  defendants'  demurrer 
to  the  petition  was  overruled,  and  the  demurrers  filed  by  plaint- 
iffs to  the  pleas,  were  sustained.  On  the  issue  made  up,  a  ver- 
dict was  returned  for  the  plaintiffs,  and  a  judgment  rendered 
thereon.  The  only  questions  presented  relate  to  the  validity  of 
the  pleas.  The  petition  is  in  due  form;  no  objection  to  it  is 
pointed  out,  nor  is  any  perceived.  The  demurrer  to  it  was 
therefore  properly  overruled. 

The  first,  eighth,  and  tenth  pleas  present  the  same  defense, 
and  may  be  considered  together.  The  eighth  and  tenth  pleas, 
which  are  more  specific  than  the  other,  allege  that  the  Bank  of 
Tennessee  was  incorporated  by  the  state  of  Tennessee,  and  the 
whole  stock  in  said  bank  was  at  the  date  of  the  writing  sued  on, 
and  at  the  commencement  of  this  suit,  owned  by  said  state,  and 
that  the  writing  sued  on  was  executed  by  the  defendants,  for 
and  in  consideration  of  bills  of  credit,  emitted  by  said  bank, 
and  delivered  to  one  of  the  defendants,  and  upon  no  other  con- 
sideration, all  of  which  was  in  violation  of  the  constitution  of 
the  United  States,  and  therefore  the  writing  sued  on  was  void. 
In  regard  to  these  pleas,  it  is  only  necessary  to  remark,  that  the 
facts  which  they  aver,  were  considered  insufficient  by  this  court, 
in  the  case  of  Briscoe  v.  Bank  of  Commonwealth  of  Kentucby,  7 
J.  J.  Marsh.  349,  to  constitute  a  valid  defense  to  a  suit  by  the 
bank;  and  also  by  the  supreme  court  of  the  United  States,  in 
the  same  case:  11  Pet.  257.  So  that  by  the  doctrine  settled  by 
these  adjudications,  these  pleas  are  clearly  bad. 

The  second  plea  alleges  that  the  charter  incorporating  the 
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Bank  of  Tennessee  had  been  f oifeited  befoie  the  commence- 
ment of  this  suit,  and  there  was  not,  at  the  time  of  its  com- 
mencement, any  such  corporation  in  existence.     A  debtor  to  a 
corporation  can  not  absolve  himself  from  the  payment  of  his 
debt,  by  alleging  a  forfeiture  of  its  charter,  in  general  terms. 
A  f ( rf eiture  can  only  be  established  by  a  direct  proceeding  in- 
stituted for  that  purpose;  and  until  so  established,  can  not  be 
relied  upon  collaterally:  Hughes  y.  Bank  of  Somerset,  6  litt.  47; 
Bank  of  Galliopolis  v.  Trimble^  6  B.  Mon.  601.     It  is,  howeyer, 
contended  the  additional  averment  in  the  second  plea,  that  there 
was  no  such  corporation  in  existence  at  the  time  the  suit  was 
commenced,  presents  a  substantial  defense  to  the  action.    By 
executing  the  note  payable  to  the  corporation,  the  defendants 
were  estopped  to  deny  its  existence  at  that  time:  Depew'^,  Bank 
of  Limestone,  1  J.  J.  Marsh.  380;  Bank  of  OaJliopolis  v.  IHrnhUf 
6  B.  Mon.  601.     If  its  existence  had  terminated  before  the  com- 
mencement of  the  suit,  the  pica  should  have  averred  the  facts 
which  produced  this  termination,  to  have  enabled  the  court 
to  decide  whether  or  not  they  had  this  effect.     This  the  plea 
evidently  attempted,  by  alleging  a  forfeiture  of  the  charter,  and 
a  consequent  cessation  of  its  corporate  existence.     As  that  part 
of  the  plea  which  alleged  the  cause  of  the  non-existence  of  the 
corporation  was  bad,  the  balance  of  the  plea,  which  contains  a 
mere  deduction  from  the  fact  previously  alleged,  must  be  re- 
garded as  equally  defective.     Besides  a  plea  that  no  such  cor- 
poration is  in  existence,  is  substantially  matter  of  abatement, 
and  can  not  be  relied  on  in  bar  of  the  action :  Woodson  v.  Bank 
of  OaUiopolis,  4  B.  Mon.  203. 

The  third,  fourth,  and  fifth  pleas  aver  that  the  plaintiffs  had 
no  corporate  powers  granted  to  them  in  their  charter,  to  dis- 
count or  acquire  title  to  the  writing  sued  on,  or  to  commence 
or  prosecute  a  suit  on  it  in  this  state.  These  pleas  allege  de- 
ductions of  law  instead  of  facts.  If  the  provisions  in  the  charter 
conferred  no  such  authoriiy,  it  could  only  be  shown  legally,  by 
setting  forth  the  charter  itself.  The  law  would  then  determine 
its  effect  and  the  extent  of  the  powers  conferred  by  it.  The 
pleas  contain  merely  the  conclusions  of  the  defendants  in  rela- 
tion to  the  extent  of  these  powers,  and  assume  the  decision  of  a 
question  of  law,  instead  of  averring  matters  of  fact. 

The  sixth  and  ninth  are  the  only  remaining  pleas.  They  each 
in  substance  allege  that  the  note  sued  on  was  executed  on  a  oor- 
mpt  and  usurious  agreement  between  the  plaintiffs  and  the  de- 
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feudantSy  by  which  a  greater  interest  was  reserved  than  six  per 
centum  per  annum,  in  violation  of  the  charter  incorx>orating  the 
Bank  of  Tennessee,  and  against  the  laws  of  that  state.  These 
pleas  are- defective,  for  the  same  reasons  that  the  third,  fourth, 
and  fifth  were  held  to  be  had.  The  note  sued  on  was  executed 
by  the  defendants  to  a  corporation  existing  in  the  state  of  Ten- 
nessee, and  made  payable  in  that  state.  Its  obligation  and  legal 
effect,  are  governed  by  the  laws  of  that  state.  Those  laws  must 
be  averred,  and  proved  as  matters  of  fact.  It  is  not  sufficient 
to  aver  that  the  agreement  was  illegal,  and  in  violation  of  the 
laws  of  Tennessee,  and  the  charter  of  incorporation.  These  are 
mere  deductions,  which  are  insufficient  to  constitute  a  good 
plea.  These  pleas  do  not  even  contain  an  averment  that  any 
law  of  the  state  of  Tennessee  in  force  at  the  execution  of  the 
note,  prohibited  the  reservation  of  a  greater  interest  than  six 
per  centum  per  annimi  on  the  loan  of  money,  or  that  any  of  the 
provisions  of  the  charter  under  which  the  plaintiffs  had  an  ex- 
istence as  a  corporation,  forbade  them  to  take  on  a  loan  of 
money,  interest  beyond  that  rate.  They  merely  aver,  after  set- 
ting forth  the  alleged  usurious  agreement,  that  the  considera- 
tion of  the  writing  sued  on  was  illegal,  corrupt,  and  usurious, 
in  violation  of  the  charter  incorporating  said  bank,  and  against 
the  law  of  the  state  of  Tennessee.  Whether  such  is  the  effect 
of  a  contract  of  this  character,  according  to  the  charter  of  the 
bank  and  laws  of  Tennessee,  is  a  matter  of  law  which  the  de- 
fendants had  no  right  to  assume  in  their  pleas;  but  which  de- 
pending upon  the  charter  of  the  bank  and  the  laws  of  that  state, 
it  devolved  on  the  defendants  to  set  forth  their  pleas,  leaving  the 
oonclusion  to  be  determined  by  the  court  upon  the  facts  therein 
contained. 

After  the  court  below  had  passed  upon  all  these  pleas  and 
sustained  the  demurrers  to  them,  the  defendants  asked  permission 
to  file  an  amendment  to  plea  number  three,  which  the  court  re- 
fused, to  which  action  of  the  court  the  defendants  accepted. 
The  court  correctly  refused  permission  to  file  the  amended  plea 
offered.  The  defense  set  up  by  it  was,  that  the  Bank  of  Tennes- 
see, by  the  act  of  incorporation,  was  authorized  to  discount 
notes,  and  not  bonds,  and  it  had  no  authority  to  receive  or  dis- 
count the  writing  sued  on.  The  note  sued  on  has  scrawls  alr 
taohed  to  the  defendants*  names.  It  is  but  a  promissory  note 
under  seal.  If  the  bank  had  a  right  to  discount  notes,  it  had  a 
right  to  discount  the  paper  in  question.     Besides,  it  was  no 
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abuse  of  the  discretion  of  the  court,  to  refuse  permission  to  file 
an  amendment  after  the  defendants  had  previously  filed  so  many 
pleas,  especially  when  it  was  the  object  of  the  amendment  to 
present  a  mere  technical  defense. 
Wherefore  the  judgment  is  affirmed. 


NoTBs  or  State  Bank  not  Bills  or  Cbxdit:  Sea  MeFMand  ▼.  State  Bank, 
87  Am.  Deo.  761,  note  769,  where  other  oaaee  on  this  subject  are  refenred  to. 

Pkbson  Contragtino  wtth  Corporation  Adihtb  m  Ezistkncs:  CoAIB 
▼.  Kalamaxoo  JHuL  In$,  Co,,  43  Am.  Deo.  i57.  note  460,  where  other 
■recollected. 
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EbWIN  V.  LoWBYy   GUBATOB. 

[9  LoviauHA  AaaoJkL,  814.] 
L4W  Of  TBI  FOBUM  (JoYBBNS  THS  QUESTION  09  PlUnGBIFnOK. 

AcBVOWixDOMBNT  ov  Debt  Intbb&itpts  Pbisobiftion  even  ihcn^  it  bo  nol 
made  to  the  creditor. 

Tnr  PxB  CsNT  Intebbst  in  Mississippi  is  Usubious,  and  an  agreement  to 
extend  the  time  of  payment  of  a  note  on  condition  that  the  balance  due 
ehonld  bear  ten  per  cent,  intereet  is  nrariona,  and  the  payee  foifeiti  aU 
the  interest  due,  the  note  being  payable  in  MiBsissippL 

Thb  opinion  states  the  facts. 

Snyder  and  AmoneU^  for  the  plaintiff. 

Stacy  and  Sparrow,  for  the  appellant. 

By  Court,  Sudiell,  J.  The  plaintiff  claims  a  balance  of  prin- 
eipal  and  interest  from  maturity,  due  on  two  promissory  noteB 
giyen  by  McNeil,  the  drawer,  in  1835,  for  the  price,  in  part,  of 
certcdn  real  property  situated  in  this  state,  and  secured  by  mort- 
gage thereon.  The  notes  matured  in  January,  1839,  and  this 
suit  was  brought  in  April,  1844.  The  first  matter  to  be  consid- 
ered, is  a  plea  of  prescription.  It  appears  that,  in  the  year 
1840,  this  plaintiff  obtained  in  the  United  States  circuit  court 
for  Louisiana,  an  order  of  seizure  and  sale  upon  these  notes;  the 
plantation  was  sold  under  this  process;  James  Erwin  became  the 
purchaser,  and  the  writ  of  seizure  and  sale  was  credited  with 
fifteen  thousand  six  hundred  and  eighiy-three  dollars  and 
twenty-eight  cents,  as  the  net  proceeds  of  the  judicial  sale. 
Subsequently,  Lowry,  as  curator  of  McNeil's  succession,  brought 
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suit  against  James  Erwin,  to  have  the  nullity  of  the  judicial  sale 
adjudged,  and  the  property  restored  to  the  succession  with  the 
fruits  and  revenues  received  by  the  alleged  illegal  possessor. 
This  suit  was  sustained,  the  property  was  restored  to  the  succes- 
sion, and  James  Erwin  was  made  liable  for  the  fruits  and  rev- 
euucb*;  upon  the  amount  thereof  he  was  credited,  however,  with 
the  net  price  he  had  paid  at  the  judicial  sale,  as  Having  extin- 
guished, pro  tanto,  the  mortgage  debt  of  succession;  and  there 
being  thus  a  small  balance  in  his  favor,  the  decree  was  that  a 
writ  of  possession  should  not  issue  in  favor  of  the  curator  till 
he  had  paid  James  Erwin  the  amount  of  the  balance.  See  re- 
port of  the  case,  LowryY.  Ervoin,  6  Bob.  192  [39  Am.  Dec.  666.] 
This  decree  Lowry  executed,  and  received  possession  of  the 
mortgaged  property.  The  law  of  the  forum  governs  the  ques- 
tion of  prescription,  and,  under  our  code,  an  acknowledgment 
of  the  debt  interrupts  prescription,  even  though  such  an  ac- 
knowledgment be  not  made  to  the  creditor.  Here  there  was 
something  higher  than  an  ordinary  acknowledgment  of  the  ex- 
istence of  the  debt  in  1840.  The  credit  which  James  Erwin  was 
allowed  in  that  suit,  as  for  money  paid  for  the  benefit  of  the 
succession,  and  the  judgment  rendered  in  his  &vor  for  the  bal- 
ance of  account,  necessarily  involved  the  existence  of  the  debt 
at  the  time  of  payment.  If  the  debt  had  not  existed  as  a  bind- 
ing and  legal  obligation  of  the  succession,  James  Erwin  could 
not  have  been  entitled  to  a  credit  for  a  part  payment  of  it,  and 
therefore  the  allowance  of  the  credit  is  a  judicial  declaration 
that  the  debt  then  existed,  and  that  a  payment  was  made  upon 
it.  This  judgment  in  Lovrry  v.  Erwin ^  which  Lowiy  has  ex- 
ecuted, coupled  with  the  proceedings  by  order  of  seizure  and 
sale  in  the  United  States  court,  by  which  the  mortgaged  lands 
and  slaves  were  actually  seized  and  sold,  and  passed  into  the 
possession  of  James  Erwin,  establishes  an  ample  interruption 
of  prescription  within  five  years  prior  to  the  institution  of  the 
present  suit.  The  case  of  Harrod  v.  Voorhies,  16  La.  264,  is  not 
analogous.  There  the  order  of  seizure  and  sale  was  invoked, 
not  as  a  mere  interruption  of  the  prescription  of  five  years, 
but  as  a  judgment  barring  the  prescription  of  five  years,  and 
subjecting  the  claim  to  such  prescription  only,  if  any,  as  applies 
to  judgments.  The  attempt  in  that  case  was  to  enforce  by  suit» 
in  1839,  a  note  upon  which  an  order  of  seizure  and  sale  had  been 
obtained  in  1825.  The  court  held  that  the  note  did  not  merge 
in  the  judgment,  and  that  the  prescription  of  five  years  was  still 
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applicable;  but  the  court  did  not  hold  that  the  prescription  of 
five  years  was  not  interrupted  by  the  order  of  seizure  and  sale, 
nor  was  that  question  at  all  necessary  to  be  considered.  The 
date  of  the  institution  of  suit  in  that  case  is  stated  by  the  re- 
porter as  1829,  but  that  is  obviously  a  misprint,  as  may  be  seen 
by  the  context. 

The  next  inquiry  concerns  a  defense  of  usury,  set  up  against 
the  claim  of  interest  as  to  one  of  the  notes.  This  note  was  pay- 
able in  Mississippi.  On  the  day  on  which  it  would  have  matured, 
by  agreement  of  the  parties,  a  partial  payment  was  received,  and 
the  payment  of  the  balance  of  the  note  was  postponed  for  nine 
months,  the  balance  to  bear  an  interest  of  ten  per  cent,  per  an- 
num. The  cashier  of  the  bank  in  Mississippi  made  an  indorse- 
ment accordingly  upon  the  note,  of  the  partial  payment  and 
agreement  for  extension.  By  the  laws  of  Mississippi,  which  are 
offered  in  evidence,  this  agreement  was  usurious,  and  a  forfeit- 
ure of  all  interest  accrued:  See  the  case  of  Eichards  v.  Presler,  2 
La.  Ann.  264,  recently  decided.  This  makes  a  reduction  of  the 
judgment  necessary. 

It  is  therefore  decrned,  that  the  judgment  of  the  court  below 
be  reversed;  and  it  is  further  decreed,  that  the  plaintiff  recover 
of  the  succession  of  Alexander  McNeil,  deceased,  the  sum  of 
three  thousand  and  seven  dollars  and  eighty-six  cents,  with  in- 
terest on  the  sum  of  one  thousand  eight  hundred  dollars  and 
ninety-two  cents,  part  thereof,  from  the  sixth  day  of  July,  1840, 
till  paid,  at  the  rate  of  eight  per  cent  per  annum,  and  costs  in- 
curred in  the  court  below,  with  mortgage  for  the  said  principal 
sum  and  interest  and  costs,  on  the  property  described  in  the 
act  of  sale,  whereof  a  copy  is  on  file,  executed  before  Felix  Bos- 
worth,  parish  judge,  on  the  twenty-eighth  day  of  January,  1835, 
by  Henry  T.  Dawson  and  Conway  B.  Nutt,  to  Alexander  Mo* 
Neil;  the  costs  of  this  appeal  to  be  paid  by  the  plaintiff. 


Lkx  Fori  Governs  as  to  the  Remedy:  Sxiffolk  Bank  v.  Kidder^  36  Am, 
Dec.  354;  Harriton  v.  Kdioanh^  Id.  364,  and  note  collecting  prior  cases. 

pR£.scRipnoN  IS  A  QUESTION  AFFEcnNO  THE  REMEDY,  and  is  controlled 
by  the^x/ort:  Jxtcosie  v.  Benton^  3  La.  Ann.  221;  Newman  v.  Oinct^  2  Id.  646; 
Urdxm  CoUon  Mfy,  v.  Lobdell,  7  Mart.  (N.  S.)  108;  Bacon  v.  Dahlgrten,  7  La. 
Ann.  599;  Lueaa,  Sueeeesion  of,  11  Id.  296;  Walvxn-lh  v,  Bouth,  14  Id.  205. 
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GoFLEY  t;.  Sanfobd,  Exeoxttob. 

[3  LOUISIAJTA  AionTAX^  835.] 

OouBiB  Takb  Judicial  Notice  of  the  Common  Law,  and  thai  it  forms  tht 
haoB  of  the  jarispmdence  of  Mississippi. 

Vkndob's  Civil  Law  Privilisob  itpon  Movables  does  not  attach  at  com- 
mom  law,  nnder  which  he  who  sells  and  delivers  a  movable  is,  in  the  dis- 
tribation  of  assets  of  a  soccession  among  crediton,  a  mece  ordinaiy  cred- 
itor for  price. 

Slaves,  though  Movable  in  Mississippi,  abe  Locovablb  nr  Louisiava, 
and  the  vendor,  to  preserve  his  privilege  npon  an  immovable,  most 
record  it. 

Aspeal  from  the  court  of  probates.  The  opinion  snffioientlj 
etates  the  facts. 

Shannon  and  DurUap^  for  the  appellant. 

Snyder  and  Anumeti,  for  the  appellee  Watson. 

By  Court,  Slidell,  J.  Watson  having  been  placed  on  the 
tableau  of  distribution  of  the  succession  of.Chaille  as  a  privi- 
leged creditor,  by  reason  of  his  having  been  the  vendor  of  cer- 
tain slaves  and  articles  of  furniture,  Copley  opposed  the  allow- 
ance of  this  privilege.  The  opposition  was  rejected,  and  Copley 
appealed.  The  slaves  and  movables  were  sold,  and  delivered  by 
Watson  to  the  deceased,  in  Mississippi.  It  is  proved  that  in 
Mississippi  slaves  are  considered  as  movables.  It  is  a  matter 
pertaining  to  the  history  of  this  union,  and  of  which  the  court 
is  bound  to  take  judicial  notice,  that  the  common  law  is  the 
basis  of  the  jurisprudence  of  the  state  of  Mississippi.  Such  also 
are  the  relations  of  this  state  with  the  other  states  of  this  union, 
and  such  are  the  daily  necessities  of  the  administration  of  joS" 
tice,  that  it  would  be  wrong  for  us,  at  this  day,  to  say  that  this 
court  will  not  take  judicial  notice  of  what  the  common  law  is, 
and  that,  instead  of  searching  for  it  ourselves  in  the  commenta- 
ries of  such  authors  as  Blackstone  and  Kent,  whose  works  are 
daily  quoted  in  this  tribunal,  and  the  perusal  of  which  the  court 
has  made  a  prerequisite  of  admission  to  the  bar,  we  will  only 
notice  it  when  proved  as  a  fact  by  the  testimony  of  witnesses. 
Taking  judicial  notice  of  the  common  law,  and  that  it  forms  the 
basis  of  the  jurisprudence  of  Mississippi,  it  is  our  duty  to  know 
that  the  vendor's  privilege  upon  movables,  as  recognized  in  our 
code,  is  unknown  in  that  system,  and  that  at  common  law  he 
who  absolutely  sells  and  delivers  a  movable  is,  in  the  distribu- 
tion of  the  assets  of  a  succession  among  creditors,  a  mere  ordi* 
nary  creditor  for  its  price:  See  Whiston  v.  Stodder,  8  Mart.  185 
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[18  Am.  Dec.  281].  Unless  the  common  law  has  been  modified 
by  statate  in  Mississippi,  which  has  not  been  proved  nor  even 
suggested,  Watson  would  have  had  no  privilege  as  vendor  in 
Mississippi,  and  as  such  can  have  none  here.  We  must  also  re- 
mark as  to  the  slaves,  that,  even  if  the  vendor's  privilege  existed 
in  Mississippi,  it  could  not  have  been  preserved  against  Louisi- 
ana creditors  in  this  state,  without  being  recorded  according  to 
our  law.  Upon  their  arrival  and  the  domiciliation  of  their  owner 
here,  our  laws  operated  upon  them;  they  became  immovables; 
and  the  vendor,  to  preserve  his  privilege  upon  an  immovable, 
must  record  it:  Civ.  Code,  art.  3238. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below 
be  reversed,  so  far  as  it  accords  to  Watson  the  vendor's  privi- 
lege; that  the  said  Watson  be  ranked  as  an  ordinary  creditor; 
and  that  this  cause  be  remanded  for  further  proceedings  accord- 
ing to  law;  the  costs  of  the  said  opposition  and  of  this  appeal 
to  be  borne  by  the  succession. 


Ths  fbinoipal  case  is  citkd  in  FreUon  v.  Tmer  A  Conrey,  6  La.  Ann. 
18,  20,  to  the  point  that  when  slaves  were  brought  into  Louisiana,  they  be- 
came immovables  by  the  law  of  that  state,  and  were  subject,  from  that  time, 
to  all  the  laws  concerning  immovables.  A  mortgage  of  slaves,  therefore, 
executed  out  of  the  state,  would  attach  only  from  the  time  of  registry  in 
Lonisiaua:  Id. 

Slaves  abe  Pebsonal  Pbopebtt  in  Kentucky,  in  every  respect,  except 
M  to  descents  and  last  wills:  Sneed  v.  Ewmg,  22  Am.  Dec.  42. 


Bacon  et  al.  v.  Smith  et  al. 

[2  LouiBiAirA  AmiVAL,  441.] 

PonssBiON  or  a  Negotiable  Instbument  Indorsed  in  Blank  is  Suvti* 
dENT  TO  AuTHOBiZE  AN  AcTiON  Thereon,  in  the  name  of  the  holder, 
though  he  hold  as  trustee  only. 

BuBDEN  or  PBOor. — ^Where  the  defense  to  a  suit  on  a  note  is  that  the 
plaintiff  holds  as  trustee,  and  that  the  note  is  attached  as  the  property 
of  the  real  owner,  the  proof  is  upon  defendant  to  show  that  the  prooeed- 
mg  is  still  in  force. 

MxEB  Announcement  or  Readiness  to  Pat  a  Note  is  not  a  Lbqaa 
Tendeb,  and  can  not  have  the  effect  of  arresting  interest. 

Appeal  from  district  court.     The  opinion  states  the  facts. 

O.  S.  Lacey,  for  the  appellants. 

Elanij  for  the  defendants. 

By  Court,  King,  J.     The  defendants  are  sued  as  the  makaf 
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and  indoner  of  two  promissoiy  notes,  and  plead  in  defense  that 
the  plaintifEs  axe  not  the  owners,  and  haye  never  had  the  actual 
possession,  of  the  notes  sued  on;  that  the  possession  of  the 
plaintifEs  was  only  constructiye,  as  the  assignees  of  the  Bank  of 
the  United  States,  the  actoal  possession  being  in  W.  W.  Frazier; 
that  the  notes  were  attached  at  the  suit  of  the  United  States,  as 
belonging  to  the  Bank  of  the  United  States,  and  thereby  taken 
from  the  control  of  the  plaintiffs;  and  that  by  no  subsequent 
proceeding  have  the  petitioners  been  reinvested  with  authoriiy 
to  enforce  their  payment.  There  was  a  judgment  of  nonsuit 
rendered  in  the  court  below,  and  the  plaintiffs  have  appealed. 

The  plaintiffs  are  in  the  actual  possession  of  the  notes,  which 
were  produced  on  the  trial;  and  it  has  been  repeatedly  held 
that  tibe  holder  of  a  negotiable  instrument,  indorsed  in  blank, 
as  is  the  case  with  those  sued  on,  may  maintain  an  action  in 
Idd  own  name  for  its  recovery.  There  is  no  allegation  that  the 
transfer  to  the  plaintiffs  was  not  made  in  good  faith,  nor  that 
the  defendants  have  equitable  defenses  to  oppose  to  the  true 
owners,  of  which  they  have  been  illegally  deprived.  The  de- 
fendants show  that  the  notes  were  regularly  assigned  to  the 
plaintiffs  as  trustees,  by  the  bank  of  the  United  States,  and  that 
they  have  been  notified  to  pay  them  to  no  other  person  than  to 
the  plaintiffs,  or  their  attorney,  Frazier.  It  was  not  necessaiy 
that  the  plaintiffs  should  have  averred  that  they  held  the  notes 
as  trustees,  if  such  be  still  the  nature  of  their  tenure.  Their 
possession  is  sufficient  to  authorize  the  action.  It  appears  that 
the  defendant,  Smith,  offered  to  pay  the  amount  of  tiie  notes  to 
Frazier,  which  the  latter  refused  to  receive,  stating  that  the 
notes  had  been  attached  at  the  suit  of  the  United  States  against 
the  bank.  It  is  urged  that  the  plaintiffs  have  not  shown  that 
the  notes  have  been  liberated  from  the  attachment;  and  that 
this  offer  to  pay  relieves  the  defendants  from  the  payment  of  in- 
terest. It  was  not  incumbent  on  .the  plaintiffis  to  show  that  the 
attachment  had  been  discharged,  nor  that  their  capacity  to  re- 
ceive had  been  restored,  but  it  devolved  upon  the  defendants  to 
prove  that  the  proceeding  was  still  in  force,  if  they  desired  to 
avail  themselves  of  that  fact  in  defense.  The  announcement  of 
the  defendant  Smith  of  his  readiness  to  pay  the  notes,  was  not 
a  legal  tender,  and  had  not  the  effect  of  arresting  interest:  0. 
P.,  arts.  407,  415;  Mudd  v.  Stille,  6  La.  17. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court 
be  reversed.  It  is  further  ordered,  that  the  plaintiffs  recover  of 
the  defendants,  in  solido,  the  sum  of  five  hundred  and  tweniy- 
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four  dollars  and  eighty-eight  cents,  with  ten  per  cent,  yearly 
interest  thereon,  from  the  fourteenth  day  of  NoTember,  1842, 
until  paid;  and  the  further  sum  of  five  hundred  and  sixty-six 
dollars  and  five  cents,  with  like  yearly  interest,  from  the  four- 
teenth day  of  November,  1843,  until  paid,  with  nine  dollars  and 
sixty  cents,  the  costs  of  protest.  It  is  further  ordered  that  the 
defendants  pay  the  costs  of  both  courts. 

Bona  Fidb  Holdeb  of  a  Notb  Indobssd  in  Blank  is  entitled  to  snenpon 
it:  Sterling  v.  Bender,  44  Am.  Dec.  539;  WhiU/ord  v.  Burckmyer,  39  Id.  640, 
and  note  657;  Weakly  v.  BeU,  36  Id.  126,  and  note. 

The  principal  gasb  is  cited  to  the  point  that  a  readiness  to  pay,  or  a 
declaration  of  readiness  to  pay,  is  not  a  tender  so  as  to  stop  the  nmning  of  in- 
terest, in  Hughes  ▼.  Patterson,  23  La.  An.  6S0;  Thiel  v.  Conrad,  21  Id.  214; 
McSiea  v.  Warren,  26  Id.  455. 

Declaration  of  Willingness  to  Pat  for  the  value  of  the  labor  when  the 
article  shall  be  delivered  is  not  equivalent  to  an  actual  tender  by  a  plaintiff 
in  an  action  of  replevin:  Mclntyre  v.  Carver,  37  Am.  Dec.  519,  and  note;  see 
also  Brooklyn  Bank  v.  De  Orauw,  35  Id.  569,  and  BaU  v.  StarUey,  26  Id.  263, 
and  notes  tiiereto  collecting  prior  cases  on  the  snbjeot  of  tender  generally. 


Gbotes  v.  Steel. 

[2  LounuKA  AxhuaIh  480.] 

Lktibb  bt  PLAmriFF  TO  his  Agent  is  not  Admissiblb  in  EnDBNCi  to 
show  any  payment  made  by  plaintiff,  if  such  agent  is  alive. 

Parol  Evidence  of  Different  Consideration  from  the  Onb  Named  nr 
A  Deed  is  admissible  if  the  witness  is  a  third  party  not  interested. 

IiTDOBSER  GoifPELLED  TO  Pat  A  NoTB  1b  Subrogated  to  the  right  of  the 
creditor  to  maintain  an  action  to  rescind  the  sale  as  simulated  and  fraud- 
ulent, against  a  subsequent  purchaser  of  the  property  for  which  the  note 
was  given. 

IhcPOSiTiON  CAN  NOT  BE  OBJECTED  TO  ON  Trial  on  the  gTound  of  ability 
of  witness  to  attend,  where  the  testimony  was  taken  and  a  rule  to  show 
cause  why  it  should  not  be  read  was  made  absolute,  without  opposition. 

Mother  is  Incompetent  as  a  Witness  for  or  against  her  Daughter, 
but  is  competent  to  testify  in  favor  of  her  son-in-law;  her  credibility  as 
affected  by  him  is  a  proper  subject  for  the  consideration  of  the  jury. 

Appeal  from  the  district  court.     The  opinion  states  the  facts. 

Snyder,  Stacy,  and  Sparrow,  for  the  plaintiff. 

J.  Dunlap,  for  the  appellants. 

By  Court,  Sudell,  J.  The  plaintiff  seeks  the  reooyeiy  of 
the  amount  of  two  promissory  notes  drawn  by  John  W.  Brown^ 
and  indorsed  by  the  plaintiff,  both  dated  at  Natchez,  December 
20,  1836,  one  for  seven  thousand  dollars,  payable  twelve  months 
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after  date,  and  the  other  for  seven  thousiuid  eight  hundred  and 
Beveniy-five  dollars,  payable  tweniy-four  months  after  date.  He 
alleges  that,  these  notes  were  given  for  the  price  of  certain  slaves 
sold  by  one  Slaughter  to  Brown.  That  the  notes  not  being  paid 
at  maturity,  the  plaintiff  was  sued  as  indorser  by  Slaughter,  and 
compelled  to  pay  their  amount.  That  Brown  died  and  left  a 
child  and  a  surviving  wife,  the  defendant,  now  the  wife  of  Steele. 
That  she  was  in  community  with  Brown,  and  by  intermeddling 
with  the  community  after  his  death,  has  made  herself  personally 
liable  for  his  debts.  That  the  child  also  died,  and  the  mother 
has  accepted  its  succession  purely  and  simply.  That  Brown, 
in  the  year  1838,  to  screen  his  property  and  defraud  his  creditors, 
made  simulated  sales  to  Steele  of  certain  slaves,  being  those  sold 
by  Slaughter,  the  said  slaves,  however,  really  remaining  the 
secret  property  of  Brown.  Judgment  was  asked  against  the 
widow  Brown,  for  the  amount  of  the  sums  thus  paid  by  plaintiff 
as  indorser,  with  interest  and  costs.  It  was  also  prayed  that 
the  sales  of  the  slaves  to  Steele  be  annulled,  and  that  they  be 
decreed  to  be  sold  to  satisfy  the  plaintiff's  claim.  There  was 
judgment  for  the  plaintiff,  and  the  defendants  appealed. 

Portions  of  these  averments  were  made  by  a  supplemental 
petition;  but  we  deem  it  unnecessary  to  consider  any  objections 
of  form  in  that  respect,  as  the  defendants  have  not  pressed  a 
dismissal,  but  have  asked  that  the  cause  be  remanded  for  a  new 
trial.  There  are  bills  of  exceptions  in  the  record  which  entitle 
them  to  this  relief.  The  court  erred  in  admitting  an  account 
rendered,  and  a  letter  written  to  Groves  by  Bogart,  his  commis- 
sion merchant,  to  prove  certain  payments  to  Slaughter,  for  ac- 
count of  Groves.  Bogart  was  alive,  and  residing  in  the  state. 
His  testimony  could  have  been  procured. 

In  the  answer  it  was  pleaded,  among  other  matters,  that 
Groves  had  received  from  Brown  a  conveyance  of  a  tract  of 
land,  which  was  made  for  the  purpose  of  securing  Groves  on  ac- 
count of  his  liabilities  as  indorser  for  Brown,  and  that  Groves 
was  barred  by  the  arrangement  from  recovering  in  the  present 
suit.  The  deed  from  Brown  to  Groves  was  offered  in  evidence. 
It  purported  to  be  for  a  consideration  of  thirteen  thousand  two 
hundred  dollars,  paid  by  Groves  to  Brown  in  cash.  In  the  in- 
ventory of  Groves'  estate,  these  lands  were  inventoried  as  be- 
longing to  his  succession.  The  two  subscribing  witnesses  to 
this  deed  were  then  offered,  to  prove  the  acknowledgments  of 
Groves,  before  and  after  the  execution  of  this  deed,  that  he  had 
received  the  land  in  satisfaction  of  all  claims  against  Brown» 
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and  that  he  particularly  specified  the  debt  now  in  controversy. 
This  testimony,  upon  objection  by  the  plaintiff  that  it  went  to 
explain  and  contradict  the  deed,  the  court  refused  to  receive; 
and  Steele  now  contends  that  it  should  have  been  received  in 
his  favor.  We  think  he  was  clearlv  entitled  to  the  benefit  of 
such  testimony.  He  was  a  third  person,  not  a  party  to,  nor 
representing  a  party  to,  the  act.  The  declarations  of  Brown 
and  wife,  made  shortly  before  and  after  the  sale  to  Steele,  but 
out  of  Steel's  presence,  acknowledging  the  simulation,  were  ad- 
missible against  Steele  to  prove  fraud  in  the  vendor.  The  de- 
fendant Steele  might  have  asked  the  court  to  charge  the  jury  as 
to  the  limited  effect  of  this  evidence,  and  its  insufficiency  in 
itself  to  establish  fraud  in  the  vendee.  The  doctrine  on  this 
subject  is  more  fully  stated  in  Martin  v.  Beeves,  3  Mart.  (N.  S.) 
24  [15  Am.  Dec.  154].  So  also  Guidry  v.  OHvot,  2  Id.  13  [14 
Am.  Dec.  143]. 

The  charge,  "  that  the  surety  is  not  the  creditor  of  the  prin« 
cipal  until  he  has  paid  the  debt,''  was  calculated,  in  the  form 
asked  for,  to  mislead  the  jury,  and  was  properly  refused.  If 
there  was  simulation  as  alleged,  it  was  a  fraud  upon  Slaughter, 
then  the  creditor.  That  very  fraud  may  have  induced  Slaughter 
to  believe  that  it  was  useless  to  attack  Brown,  and  have  led  him 
to  pursue  the  indorser.  Groves.  Slaughter  could  have  attacked 
the  sale,  for  it  was  made  while  he  was  a  creditor;  and  as  the 
conditional  liability  of  Groves  existed  at  the  date  of  the  sale,  it 
is  just  that,  when  he  subsequently  was  compelled  to  pay,  he 
should  be  considered  as  standing  in  the  place  of  Slaughter,  and 
subrogated  to  his  right  to  maintain  this  action:  Civ.  Code,  art 
2157. 

A  witness,  the  mother  of  Mrs.  Brown,  now  the  wife  of  Steele, 
living  in  the  parish  where  the  cause  was  tried,^had  been  ex- 
amined under  commission,  obtained  upon  the  affidavit  of  the 
defendant  Steele,  that  she  was  infirm  and  unable  to  attend  the 
court.  After  her  testimony  had  been  taken  under  commission, 
a  rule  was  taken,  under  the  statute  of  1839,  upon  the  plaintiff, 
to  show  cause  why  the  testimony  should  not  be  read.  This  rule 
was  returnable  on  the  same  day  that  the  cause  was  put  on  trial, 
and  was  made  absolute,  without  opposition,  before  the  trial 
commenced.  It  would  have  been  a  surprise  upon  the  defend- 
ant to  permit  the  plaintiff  still  to  object  to  this  testimony,  upon 
the  ground  that  the  witness  was  really  able  to  attend  personally. 
"We  think,  however,  that  at  a  future  trial,  the  inquiry  may  be 
raised  upon  affidavit  by  the  plaintiff,  whether  the  infirmity  and 
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disability  to  attend  still  continues;  and,  if  it  should  satisfactorily 
appear  that  the  witness  is  still  living  in  the  parish  and  able  to 
attend  the  trial,  the  testimony  under  commission  should  not  be 
received.  The  privilege  accorded  by  article  430  of  the  code  of 
practice,  should  not  be  extended  beyond  the  fair  intendment  of 
the  law.  It  is  always  desirable  that  witnesses  should  be  seen 
-and  heard  by  the  judge  and  jury,  if  possible,  and  especially  in 
a  controversy  involving  questions  of  fraud.  Objection  was  made 
to  the  competency  of  this  witness,  on  the  ground  that  she  was 
the  mother  of  Mrs.  Steele.  If  such  was  the  fact,  she  was  in- 
competent to  testify  either  for  or  against  her  daughter  (Civ. 
Code,  art.  2260);  but  her  testimony  was  admissible  in  favor  of 
Steele.  Her  credibility,  as  affected  by  her  connection  with 
him,  was  a  proper  subject  for  the  consideration  of  the  jury: 
See  Hamhlin  v.  Hook,  6  La.  74;  Bernard  v.  Vignaud,  10  Mart. 
554. 

It  is  therefore  decreed  that  the  judgment  of  the  district  court 
be  reversed,  and  that  this  cause  be  remanded  for  a  new  trial, 
and  for  further  proceedings  according  to  law;  the  plaintiff  pay- 
ing the  costs  of  this  appeal. 

Depositions,  Admissibiutt  of,  as  Evidence:  See  note  to  Farrow  ▼• 
Commonwealth  Ins,  Co.^  29  Am.  Deo.  667,  where  the  prior  cases  are  ooUeoted. 

Parol  Evidence  Affecting  CoNsmEBATioN  Clause  of  Deed:  See  cases 
collected  in  note  to  McCrea  v.  Purmort,  30  Am.  Dec.  116. 

Fact  that  a  Witness  is  a  Son-in-law  of  the  party  by  whom  he  was 
offered,  is  an  objection  to  his  credibility,  but  not  to  his  admissibility;  RoektA 
V.  BoeJuU,  4  La.  Ann.  500. 


Larthet  v.  Forgat. 

[2  LOCIHAHA  AKNTTAli,  524.] 

Seabch  Warrants  should  be  Construed  Strictly. 

Where  Parties,  under  Color  of  a  Search  Warrant,  commanding  the 
officer  to  diligently  search  a  certain  house  for  stolen  goods,  force  their 
way  into  an  adjoining  dwelling-house  and  search  it,  they  will  be  jointly 
liable  in  damages  for  the  injury  done  to  the  property  and  feelings  of  the 
occiipant. 

Damages  for  the  Unlawful  Entering  and  Searching  of  premises, 
when  assessed  by  a  jury,  will  not  be  disturbed,  unless  they  are  palpably 
excessive. 

Appeal  from  parish  court  of  New  Orleans.     The  opinioii 
states  the  case. 

Preaux  and  SouU,  for  the  plaintiff. 

7*.  H,  Howard^  for  the  &T>T>ellant. 
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By  Oourty  Sudell,  J.  A  search  warrant  was  obtained  by  For- 
gay,  which,  after  reciting  that  Forgay  had  made  affidavit  that  a 
breast-pin  and  a  gold  pieee  stolen  from  him,  were  secreted,  as 
he  believed,  "  at  a  cabaret  at  the  south-west  comer  of  Girod  and 
Carondelet  streets,"  commanded  the  officer  ''  to  make  diligent 
search  in  and  about  said  premises  for  the  said  articles."  This 
suit  is  brought  against  Forgay  and  others,  for  damages  sustained 
by  the  plaintiff  by  the  imlawf ul  conduct  of  the  defendants,  who 
have  attempted  to  justify  under  this  warrant. 

It  appears  by  the  testimony  that  under  the  same  roof  there 
were  two  dwellings.  One,  which  was  immediately  at  the  comer 
of  the  streets  named  in  the  warrant,  was  occupied  by  one  Mar- 
cel, who  kept  a  cabaret  there.  The  other  was  occupied  by  Lar- 
thet,  who  kept  a  cigar  shop.  The  respective  premises  appear  to 
have  been  distinct,  the  yards  being  divided  by  a  fence,  and  a 
door  by  which  the  premises  communicated  being  nailed  up. 
After  making  search  in  the  cabaret,  and  in  the  other  apartments 
of  Marcel's  tenement,  in  one  of  which  the  breast-pin  was  found, 
the  officer,  who  was  accompanied  by  Forgay,  and  appears  to 
have  acted  under  his  instructions,  proceeded  to  force  the  com- 
munication into  the  plaintiff's  premises.  Against  this  the 
plaintiff  protested,  and  opposed  the  attempt,  but  not  violently; 
upon  this,  at  the  suggestion  of  Forgay,  he  was  taken  into  cus- 
tody and  carried  before  the  magistrate,  where  he  was  kept  for 
about  two  hours,  till  he  was  bailed.  After  leaving  Larthet  at  the- 
magistrate's  office,  the  parties  forced  open  the  door,  and  searched 
his  shop  and  apartments;  but  the  other  stolen  article  was  not 
found.  The  wife  of  the  plaintiff  was  much  alarmed  by  these 
proceedings,  and  fell  ill  in  consequence  of  the  nervous  excite- 
ment occasioned  by  the  search  of  the  house,  and  the  imprison- 
ment of  her  husband.  The  plaintiff  appears  from  the  testimony 
to  have  been  a  man  of  good  character  and  of  some  means,  and 
had  pursued  his  calling  of  tobacconist  in  the  city  for  several 
years.  The  case  was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff  of  two  thousand  dollars,  upon  which  judgment  was 
entered  against  each  of  the  four  defendants  for  five  hundred 
dollars;  and  the  defendant,  Forgay,  alone  has  appealed. 

The  court  below  charged  the  juiy  in  substance,  and,  we 
think,  correctly,  that  the  breaking  into  and  search  of  the  plaint- 
iff's shop  and  dwelling  were  not  authorized  by  the  warrant. 
The  search  should  have  been  confined  to  the  cabaret,  or  at  most 
to  the  premises  of  Marcel.  Such  warrants  must  be  construed 
strictly.     The  law  regards  the  dwelling  and  the  domestic  repose 
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of  the  citizen  with  too  much  jealousy,  to  trust  the  place  of  ex- 
ecution of  such  process  to  the  discretion  of  police  officers.  So 
important  is  this  subject  that  it  has  been  deemed  worthy  of  ex- 
press notice  in  the  constitution  of  the  United  States,  which  de- 
clares that  *'  the  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated,  and  no  warrants  shall  issue,  but 
on  probable  cause,  supported  by  oath  or  affirmation,  and  partio- 
ularly  describing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized:"  Amend.  Const.  United  States,  art.  4. 
This  article  is  an  affirmance  of  a  great  constitutional  doctrine  of 
the  common  law,  which  had,  nevertheless,  been  occasionally 
violated  by  general  warrants;  and  to  prevent  this  abuse  the 
solemn  written  prohibition  was  framed.  A  principle  so  indis- 
pensable to  the  full  enjoyment  of  personal  security  and  private 
property  should  be  enforced  in  its  full  spirit  and  integrity;  but 
it  would  be  violated  if  courts  should  sanction  such  a  latitude  of 
construction  as  is  invoked  by  the  defendant  for  the  warrant  in 
question:  See  Sandford  v.  Nichols,  13  Mass.  286  [7  Am.  Dec. 
151;  3  Story's  Const.  748. 

The  damages  assessed  by  the  jury  appear  to  have  exceeded  the 
injury  done,  in  searching  and  putting  into  disorder  the  plaintiff's 
goods;  but  the  jury  undoubtedly  assessed  them  with  reference 
also  to  the  injuiy  to  the  plaintiff's  feelings,  and  the  disturbance 
of  his  family.  Such  subjects  are  peculiarly  within  the  province 
of  a  juiy,  and  a  verdict  must  be  palpably  excessive  to  justify 
our  interference. 

Judgment  affirmed. 


SxABCH  Warrants  Genzrallt:  See  note  to  CMpman  v.  BateSf  40 
Bee  666,  667.    See  also  Orunum  v.  Raymfmd^  6  Id.  200;  BtU  v.  Otapp^  Id. 
889;  Sandford  v.  Nichols,  7  Id.  151. 


DmoND  V.  Petit. 

[3  LonzUAXA  AmruAXi,  637.] 

BiOHTB  OT  A  FoBSiON  PowER  AS  A  Bbluoerent  Can  not  be  admitted  la 
the  absence  of  any  evidence  that  a  state  of  war,  recognised  by  the  gov- 
ernment of  the  United  States,  existed  between  snch  foreign  power  and 
an  insurgent  province. 

PXBSON   CONCERKED  IN  THE  CAPTURE  OT  AN  AMERICAN  VESSEL,  nndsT  OOiof 

of  the  insurgent  military  authority  of  a  foreign  province,  will  be  respond* 
ble  to  the  owner  of  the  vessel  for  the  damages  sustained  by  the  capture^ 
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there  being  no  eyidence  of  the  recognition  of  the  government  of  the 
United  States  of  a  state  of  war  as  existing  between  the  insozgent  proT- 
inoe  and  the  power  to  which  it  belonged. 

Appeal  from  the  district  court  of  the  first  district.  The  opinion 
states  the  case. 

Preston,  for  the  plaintiff. 

Benjamin  and  MUxm,  for  the  appellant. 

By  Court,  Eustis,  C.  J.  The  Margaret  Ann,  an  American 
Tessel  belonging  to  the  plaintiff,  with  a  full  cargo  of  proyisions, 
was  captured  by  a  gun-boat  on  the  coast  of  Mexico,  in  March, 
1843,  and  taken  to  Campeachy.  She  was  bound  for  Laguna, 
about  one  hundred  miles  distant  from  Campeachy;  and  the  per- 
sons in  authority  in  the  latter  place  refusing  to  permit  her  to 
proceed  to  her  port  of  destination,  her  cargo  was  landed  and 
sold,  the  voyage  broken  up,  and  the  vessel  returned  empty  to 
New  Orleans.  The  defendant,  an  American  citizen,  was  one  of 
the  captors;  indeed,  from  the  evidence,  we  should  infer  him  to 
have  been  the  leader  of  them,  and  he  is  sued  for  damages  by 
the  plaintiff,  who  was  the  owner  of  the  vessel  and  of  one  half  of 
the  cargo;  The  district  judge  gave  judgment  for  one  thou- 
sand six  hundred  and  forty  dollars  with  interest  from  judicial 
demand,  and  costs,  and  the  defendant  has  appealed. 

In  fixing  the  amount  of  damages  we  can  not  be  guided  by  the 
allegations  of  the  petition,  but  must  follow  the  evidence  ad- 
duced on  the  trial  without  objection.  We  have  not  been  able  to 
find  anything  which  would  authorize  us  to  give  the  plaintiff  a 
larger  sum  than  he  has  himself  sworn  to  be  due  as  damages,  to 
wit,  the  sum  of  one  thousand  dollars.  This  capture  was  made 
under  color  of  an  insurgent  military  authority  at  Campeachy, 
in  the  Mexican  province  gf  Yucatan.  We  directed  the  attention 
of  counsel  to  the  necessity  of  furnishing  the  court  with  informa- 
tion as  to  the  course  taken  by  the  government  of  the  United 
States  in  relation  to  the  belligerent  rights  of  the  province  of  Yu- 
catan, which  is  said  to  have  been  in  a  state  of  rebellion  against  the 
republic  of  Mexico,  at  the  time  of  the  capture.  No  justification 
has  been  exhibited  to  us  for  this  outrage  upon  our  flag,  and  the 
capture  can  be  viewed  in  no  other  light  by  the  court  than  as  an 
act  of  lawless  degradation.  It  is  well  settled  that  the  proceedings 
of  courts  in  cases  of  this  kind,  depend  entirely  on  the  action  of 
the  general  government.  There  being  no  evidence  that  a  state 
of  war  was  recognized  by  our  government  as  existing  between 
ttus  insurgent  power  and  Mexico,  the  rights  of  the  former  as  a 
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belligerent  can  not  be  admitted  >•/  tluB  court:  Uhiled  States  t. 
Palmer,  d  Wheat.  635. 

The  judgment  of  the  district  oonrt  is  therefore  reversed,  and 
judgment  entered  for  the  plaintiff  against  the  defendant  for  the 
sum  of  one  thousand  dollars;  the  plaintiff  paying  the  costs  of 
this  appeal,  and  the  defendant  those  of  the  district  court 


Extent  of  BsLUOEBKirr  Riobts  Ib  defined  by  the  law  of  nations.  Any 
law  going  beyond  these  rights  derives  its  authority  from  the  nation  whidi 
enacted  it,  and  its  violation  must  be  punished  under  the  laws  of  suoh  nationi 
OueuUu  V.  LcL  /ns.  Co.,  16  Am.  Dec.  199. 

Admission  bt  Us  of  ths  Existbncx  of  ▲  GiyiL  Wa&  between  two 
foreign  powers,  entitles  both  to  the  sovereign  rights  of  war«  and  to  daim 
from  us  the  obligations  of  neutrality,  although  we  have  not  acknowledged 
the  independence  of  one  of  the  powers:  WaXLof  v.  Hthocmet  JAberiy^  82 
Deo.  114. 


Yak  Hobn  v.  Taylob  et  al. 

[3  Louisiana  AmvuaIi,  68T.] 

Whxbk  Qoods  wkbe  Lost  from  a  Stjsameb  by  Reason  ot  a  OoLLisiOKy 
which  were  shipped  under  a  bill  of  lading,  containing  the  exception 
"unavoidable  accidents  and  dangers  of  the  river/*  the  owner  of  the 
steamer  will  not  be  liable  for  their  value,  where  there  was  no  fault  or 
carelessness  on  the  part  of  the  officers  and  crew  of  such  steamer,  and  it 
was  not  in  their  power  to  prevent  the  collision. 

Value  of  Goods  Which  were  Stowed  on  the  Deck  of  a  Steamer  with 
the  knowledge  of  the  consignor,  can  not  be  recovered,  where  they  were 
lost  overboard  by  reason  of  a  collision  with  another  boat,  without  fault 
or  negligence  on  the  part  of  the  officers  snd  crew  of  such  steamer,  on 
the  ground  that  they  were  improperly  stowed  on  deck  instead  of  in  the 
hold. 

AonoN  to  recover  the  value  of  tobacco  shipped  on  defendantf^i 
steamer  and  lost.    The  opinion  states  the  case. 

T.  A.  Clarke,  for  the  plaintiff. 
C.  M.  RandaU,  for  the  appellants. 

By  Court,  Sudell,  J.  This  is  an  action  l^  a  shipper  to  re- 
cover from  the  owners  of  the  steamer  Geoi^  Oollier  the  value 
of  certain  goods  shipped  under  a  bill  of  lading  containing  the 
exception  of  "  unavoidable  accidents  and  dangers  of  the  river.'' 
The  defense  is,  that  the  goods  were  forced  overboard  in  a  collis- 
sion  with  another  steamer,  which  collision  was  caused  by  the 
fault  of  the  other  steamer.  This  cause  has  been  already  before 
the  supreme  court,  and  was  remanded  for  a  new  trial.     See  9uh 
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nom  Van  Hem  v.  Taylor,  7  Bob.  201  [41  Am.  Deo.  279].  It  was 
then  said  bj  the  court,  and  in  that  opinion  we  concur,  "  that  if 
there  was  no  fault  or  carelessness  on  the  part  of  those  who  had 
charge  of  the  George  Collier,  and  it  was  out  of  their  power  to 
have  prevented  the  collision,  we  can  see  no  good  reason  why  it 
should  not  be  considered  as  an  unavoidable  accident,  and  as  one 
of  the  dangers  of  the  river  within  the  meaning  of  the  bill  of 
lading."  We  have  carefully  examined  the  testimony  in  this 
cause,  and  while,  on  the  one  hand,  we  discover  gross  negligence, 
and  something  approaching  even  to  wanton  and  malicious  con- 
duct, on  the  part  of  those  in  charge  of  the  other  boat,  we  find 
nothing  in  the  evidence  which  would  justify  us  in  attributing 
the  collision  in  any  degree  to  the  fault  or  negligence  of  the  de- 
fendants' officers  or  crew.  The  obligation  of  the  shipowner  is  a 
stringent  one;  and  the  interests  of  commerce,  and  the  safety  of 
human  life,  require  that  we  should  enforce  rigidly  the  perform- 
ance of  their  duty  by  the  officers  of  vessels,  for  whom  the  own- 
ers are  responsible.  They  are  bound  to  constant  vigilance,  and 
if  a  case  presents  itself  in  whic]^  there  is  even  slight  fault,  we 
should  hold  the  owners  answerable  to  the  shipper.  In  the  pres- 
ent case  no  fault  whatever  is  attributable  to  the  defendants'  offi- 
cers and  crew. 

It  is  said  that  the  plaintiffs  goods  were  improperly  stowed  on 
deck;  that  the  deck  load  only  was  thrown  overboard  by  the  col- 
lision, the  cargo  in  the  hold  not  being  injured.  The  goods 
were  thus  laden  with  the  knowledge  and  implied  approbation  of 
the  plaintiff.  He  was  a  passenger  on  board  the  steamer,  and 
does  not  appear  to  have  made  any  objection  to  the  goods  being 
thus  carried,  though  the  collision  occurred  several  days  after  the 
steamer  commenced  her  voyage.  Moreover,  it  appears  by  testi- 
mony, that  merchandise  of  that  sort  is  often  carried  on  deck, 
and  that  underwriters  do  not  charge  a  higher  premium  on  such 
merchandise,  carried  in  that  way,  it  being  however  considered 
the  duty  of  the  master  to  protect  it  from  the  weather. 

It  is  therefore  decreed  that  the  judgment  of  the  coui*t  below 
be  reversed,  and  that  there  be  judgment  for  the  defendants,  vntb 
costs  in  both  courts. 


CoLUgiON,  WHEN  DiuiBD  PiBiL  OF  TBM  SiA:  Sea  note  to  the  priiid|M] 
ease  on  a  former  appeal,  41  Am.  Dec  279,  282. 
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RiLET  V.   GlT7  OF  LOUIBVILLE. 

[9  LouiUAXA  AmniAL.  WS.j 

Fior  THAT  One  Pabtt's  Gounsxl  was  not  Awabb  that  the  case  had  been 
•et  for  trial  will  not  entitle  the  party  to  relief  from  the  eflEeot  of  Biirprifa 
and  an  ex  parte  trial,  in  the  absence  of  proof  that  the  oonnael  oonld  not 
by  the  exerdee  of  reasonable  diligence  have  asoertatned  the  oonditioa  of 
the  canee  and  been  preeent  at  its  triaL 

Appxal  from  the  disixictoourt of  the  first difltriot.    Theopinion 
statoB  the  case. 


Bandall  and  Fimiey,  for  the 
MoUy  for  the  appellants. 

By  Court,  Slidell,  J.  It  is  always  our  indmation  to  leliere 
litigants  from  the  effect  of  a  surprise  and  ex  parte  tijal,  when  we 
can  properly  do  so.  But  in  the  present  case  we  could  not 
overrule  the  opinion  of  the  district  judge  who  refused  a  new 
trial,  without  establishing  a  dangerous  precedent.  The  defend- 
ant's counsel  was  evidently  mot  aware  that  the  case  was  set  for 
trial,  and  that  the  return  of  a  commission  had  put  it  in  readiness 
for  trial,  but  it  does  not  appear  that  he  could  not,  by  the  exer- 
cise of  reasonable  diligence,  have  known  the  condition  of  the 
cause,  and  been  present  at  its  trial. 

The  plaintiff  was  not  bound,  by  the  agreement  on  file,  to  offer 
the  depositions  of  all  the  witnesses  examined  under  joint  com- 
mission. If  the  defendants'  counsel  had  been  present  at  the 
trial,  he  could  have  offered  such  depositions  as  he  deemed  mate- 
rial to  his  cause.  The  opposing  counsel  was  not  bound,  in  his 
absence,  to  offer  the  adversary's  evidence.  The  ownership  of 
the  steamer  by  the  defendants  is  proved.  The  defendants'  coun- 
sel, in  his  argument,  attempts  to  present  the  question,  whether 
a  municipal  corporation  can  be  the  owner  of  a  steamer  and  re- 
sponsible as  such.  Looking  to  the  manner  in  which  this  case 
is  presented  by  the  pleadings  and  evidence,  we  do  not  feel  called 
upon  to  entertain  the  question.  It  is,  however,  not  improper  to 
remark  that,  although  it  may  appear  unusual  that  a  political 
corporation  should  be  the  owner  of  such  property,  yet,  in  the 
present  case,  the  circumstances  were  peculiar.  The  ownership 
of  the  steamer  by  the  city  of  Louisville  sprung  from,  and  was 
directly  connected  with,  the  accomplishments  of  a  matter  apper- 
taining to  its  municipal  concerns.  The  city  was  engaged  in  the 
erection  of  a  court-house  within  its  limits;  and  the  stone,  of 
which  it  was  to  b^  constructed,  was  to  be  brought  by  water  to 
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the  town.  It  loaned  the  money  to  the  building  contractor  to 
purchase  a  steamer  for  the  purpose,  and  for  its  security  took  the 
title  in  the  name  of  the  city,  and  the  vessel  was  enrolled  as  the 
property  of  the  city.  We  may  also  remark  that,  although  in  a 
suit  formerly  brought  in  one  of  our  courts  by  this  corporation, 
its  ownership  of  the  steamer  was  alleged  and  formed  part  of  the 
basis  of  its  action,  it  has  not  thought  proper  now,  in  repudiate 
ing  the  ownership,  to  place  its  charter  before  us. 
Judgment  afiBrmed. 

Thx  prinoipal  casb  is  cited  ash  atfibmed  in  LocheU  ▼.  To5y,  10  Ia. 
Ann.  713.  It  was  held  in  that  case  that  where  a  party  should  have  been 
present  on  the  trial,  the  admissibility  of  tbo  evidence  offered  against  him 
most  be  tested  by  the  same  rules  as  though  he  had  been  present;  and  the.ad- 
oodision  of  sach  evidence  against  the  absent  party  as  might  have  been  re- 
ceived with  his  consent,  if  he  had  been  present,  is  not  an  error  of  law,  and 
no  relief  can  be  granted  merely  on  an  assignment  of  erron. 


DiOE  ET  AL.  V.  Bailet  et  al. 

[8  LotTlBiAiiA  AnruAX.,  974.] 
^HXRB  A  ShKBIFF  OF  MISSISSIPPI,  HAVING  AOQOIBED  A  SfBCOAL  PBOPKBTT 

in  goods  by  attachment,  brings  the  goods  into  the  state  of  Tionlsianft 
without  authority  of  law  or  of  the  parties  litigant,  for  the  acoomplish- 
ment  of  an  unlawful  purpose,  he  thereby  divests  himself  of  any  special 
property  in  them,  and  the  original  owner  may  assume  control  over  them 
in  the  latter  state,  or  they  may  be  seized  at  the  suit  of  one  of  his  ored- 
itonk 

Appeal  from  the  fifth  district  court  of  New  Orleans.  The 
opinion  states  the  case. 

L,  Pierce^  for  the  plaintiffs. 

T.  J.  Lacy  and  EurUon,  for  the  interrenors  and  appellants. 

By  Court,  Sudell,  J.  The  plaintiffs  allege  that  Bailey,  a 
planter  and  a  resident  in  Louisiana,  is  indebted  to  them  for 
supplies  furnished  to  his  plantation,  and  for  which  they  haTe  a 
privilege  upon  his  crop;  that  he  shipped  a  portion  of  his  crop 
to  them  for  the  purpose  of  paying  them,  and  transmitted  a  biU 
of  lading,  but  that  the  cotton  on  its  transit  was  taken  at  Yicks- 
bnrg,  in  Mississippi,  by  some  person  unknown,  and  was  for- 
warded to  Payne  &  Bfarrison  of  New  Orleans.  They  pray  for 
judgment  with  privilege  upon  the  cotton  or  its  proceeds.  Payne 
A  Harrison  answered,  that  they  had  sold  the  cotton  before  the 
writ  of  sequestration  issued,  and  held  the  proceeds  subject  to 
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the  order  of  the  court;  that  it  had  been  received  by  them  as 
consignees  under  a  bill  of  lading  in  the  name  of  the  sheriff  of 
Warren  county  as  shipper,  and  under  a  letter  of  instructions 
from  that  officer  to  sell  the  cotton  forthwith,  and  remit  the  pro- 
ceeds to  him.  Steel,  in  his  capacity  of  sheriff,  intervened  in  the 
cause,  alleging  a  property  in  himself,  acquired  by  the  levy  of  a 
writ  of  attachment  at  Yicksburg,  upon  the  property  then  on 
board  a  steamer,  in  the  suit  of  Freeman  v.  Bailey y  and  his  ship- 
ment to  Payment  &  Henderson  for  sale  on  his  account  as  sher- 
iff. Freeman  also  intervened,  and  joined  in  the  claim  of  the 
sheriff.  Bailey  answered  by  confessing  the  indebtedness  to 
Dick  &  Hill  and  their  right  of  privilege,  and  denying  the  right 
of  Payne  &  Harrison,  or  any  person  other  than  Dick  &  Hill. 
The  court  below  gave  judgment  against  the  sheriff  and-  Free- 
man, and  in  favor  of  the  plaintiffs. 

Two  questions  only  have  been  discussed  by  counsel:  First, 
whether  the  acts  done  \>j  the  sheriff  at  Yicksburg  constituted  a 
seizure  of  the  cotton  and  created  a  possession  in  the  sheriff; 
and,  secondly,  whether,  supposing  the  sheriff  to  have  seized 
and  acquired  possession,  his  special  ownership  so  created  was 
lost  by  his  subsequent  act  of  sending  it  out  of  the  state  of  Mis- 
sissippi to  Payne  &  Harrison,  with  the  instructions  and  for  the 
purpose  above  stated. 

The  conclusion  to  which  we  have  come  on  the  second  point 
renders  it  unnecessary  to  consider  the  first.  We  will  assume 
that  the  sheriff  did  seize  and  take  possession  of  the  property 
under  a  lawful  writ.  The  intervener  contends,  and  we  think 
correctly,  that  a  sheriff  who  seizes  goods  under  lawful  process 
acquires  a  special  property  in  them,  which  would  authorize  him 
to  maintain  an  action  of  trover  against  a  wrong-doer.  It  is 
also  true  that  this  special  property  is  not  lost  if  the  sheriff  com- 
mits the  custody  of  the  goods  to  a  person  chosen  by  himselfi 
such  person  being  considered  his  agent  or  servant.  Nor  are  w< 
prepared  to  say  that  even  the  removal  of  the  property  out  of  th« 
sheriff's  bailiwick,  or  out  of  the  state  of  Mississippi,  by  himself 
or  servant,  would,  under  all  circumstances,  divest  such  special 
property.  Upon  this  point  the  authority  cited  by  the  intervenor 
is  entitled  to  great  respect.  In  that  case,  BroxoneU  v.  31kn' 
Chester,  1  Pick.  233,  the  sheriff  of  a  county  in  Massachusetts  at- 
tached some  sheep,  removed  them  into  the  state  of  Rhode 
Island,  and  delivered  them  to  two  persons,  chosen  by  himself, 
for  safe  keeping.  Those  persons  put  them  in  charge  of  a  third 
for  safe  keepinp^,  and  the  sheep  were  forcibly  taken  from  this 


Nov.  1847.]  Dick  v.  Bailey.  563 

keeper  by  a  stranger,  who  afterwards  delivered  them  to  the 
defendant  in  attachment.  The  sheriff  brought  an  action  of  tres- 
pass against  the  wrong-doers,  and  recovered.  In  the  argument 
of  the  cause  the  point  was  expressly  urged,  that  the  sheriff  had 
no  authority  to  act  without  the  state,  and  that  as  soon  as  the 
chattels  were  carried  into  Bhode  Island,  the  attachment  was  dis- 
solved, and  the  possession  of  the  officer  became  wrongful.  But 
the  court  held  that  the  special  property  was  not  so  determined, 
and  said  that  there  was  no  difference,  as  to  the  authority  of  the 
officer  over  the  goods,  between  carrying  them  just  over  the  line  of 
an  adjoining  state  and  canying  them  into  an  adjoining  county, 
which  it  seems,  at  common  law,  the  sheriff  might,  in  some  cases, 
lawfully  do. 

But,  conceding  to  this  authority  its  full  weight,  the  case  be- 
fore us  differs  in  three  obvious  particulars.  The  object  of  re« 
moving  the  animals  into  the  adjoining  state  might  well  have 
been  their  better  pasturage  and  preservation;  but  there  is  no 
reason  to  suppose  that  the  cotton  could  not  have  been  kept  as 
safely  at  Yicksburg  as  in  New  Orleans.  The  next  point  of  dis- 
tinction is  much  more  important.  In  that  case  the  sheriff  was 
acting  in  the  accomplishment  of  a  lawful  purpose,  the  safe- 
keeping and  preservation  of  the  property,  which  was  an  official 
duty.  Here  the  purpose  was  an  unlawful  one,  and  a  gross  vio- 
lation of  his  official  duty.  Before  issue  joined  in  the  cause,  and 
even  any  notice  of  the  defendant  of  the  existence  of  the  suit,  he 
sent  the  property  out  of  his  bailiwick  and  state,  for  the  purpose 
of  selling  it  forthwith  at  private  sale,  and  with  peremptoiy 
orders  to  the  consignee  to  do  so.  This  was  entirely  be- 
yond, and  in  violation  of,  his  official  duty  and  authority,  and 
it  is  not  pretended  that  the  defendant  and  owner,  Bailey, 
ever  sanctioned  the  proceeding.  The  sheriff,  then,  by  thus 
abusing  his  authority  and  violating  his  official  duty,  became,  aa 
it  would  seem  under  the  common  law  authorities,  a  trespasser 
•  ab  inilio.  See  the  opinion  of  Lord  Ellenborough,  in  Phillips  v. 
Bacon,  9  East,  302,  and  the  cases  cited  in  Sewall  on  Sher.  255. 
The  third  point  of  distinction  also  is  material.  In  BrowneU'9 
Case,  supra,  the  trespasser  who  disturbed  the  possession  of  the 
sheriff  was  a  mere  stranger.  But  here  the  party  who  disputes 
his  special  ovmership  is  a  bona  fide  creditor,  acting  through  the 
ministry  of  the  law,  and  with  the  concurrence  of  the  original 
owner. 

Looking,  then,  to  the  fact  that  the  sheriff,  if  he  ever  acquired 
possession  and  a  special  property,  brought  the  goods  out  of  the 
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state  of  Mississippi  without  authority  of  the  law  or  of  the  par- 
ties litigant,  for  the  accomplishment  of  an  unlawful  purpose, 
we  consider  him  as  standing  before  us  without  a  special  prop- 
erly in  the  goods,  and  that  the  original  owner  might  have  re- 
diumed  and  resumed  the  control  over  them  after  they  reached 
this  state.  And  if  he  could  do  so  we  see  no  reason  why  the  plaint- 
ifib  should  not  be  allowed  to  subject  the  property  to  their  privi- 
leges, especially  when  the  original  owner  joins  with  them  against 
the  trespasser,  and  had  shipped  it  to  the  plaintifis,  before  the 
attachment. 
Judgment  affirmed. 

Removal  by  thx  Keepbs  ov  Attached  Pbopsbtt  out  ov  thi  STAn» 
does  not  dissolve  the  attachment:  UUey  v.  Smith,  29  Am.  Deo.  152. 

Dissolution  Gekerallt  of  Attachment  Lien:  See  note  to 
Bank,  39  Am.  Dec.  609,  610,  where  the  principal  case  is  cited. 


Hepbubn  et  al.  V.  GmzENs'  Bank  of  Louiheana. 

[2  LouxBiAiiA  AmnsAJ^  1007.] 

If  a  Depositor's  Bane-book  Accompanied  tue  Deposit,  and  an  entry 
was  then  made  by  a  clerk  authorized  to  make  it,  in  the  absence  of  any 
fraud  or  ooilusiou  between  the  clerk  and  the  depositor,  it  is  an  original 
entry  and  conclusive  on  the  bank;  if,  however,  the  book  is  sent  to  be 
written  up  afterwards,  it  is  not  an  original  entry,  and  may  be  examined 
into. 

Whxbb  Two  Witnesses  Dirbotlt  Contradict  Each  Other,  and  the 
veracity  of  neither  is  impeached,  the  presamption  of  tmth  is  in  favor 
of  the  witness  who  swears  affirmatively. 

Appeal  from  the  fourth  district  court  of  New  Orleans.  The 
opinion  states  the  case. 

Sigur  and  Bonford,  for  the  plaintiff. 

Pitot,  for  the  appellants.  , 

By  Court,  Host,  J.  This  suit  is  brought  for  the  recovery  of 
the  sum  of  two  thousand  two  hundred  and  thirty  dollars  and 
eeventy-three  cents,  a  balance  on  state  bonds  alleged  to  have 
been  deposited  by  the  plaintiffs  with  the  defendants,  and  of 
a  further  sum  of  one  thousand  and  eighty-one  dollars  and 
aeyen  cents,  for  interest  on  unmatured  coupons,  alleged  to  have 
been  due  at  the  time  of  the  deposits.  The  defendants  deny  the 
claim  for  interest;  and  further  allege  that,  on  the  tweniy-ninth 
of  April,  1845,  an  entry  was  made,  by  their  clerk,  through 
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error,  in  the  bank-book  of  the  plaintiffs,  of  a  aeries  of  bonds 
amounting  to  two  thousand  two  hundred  and  twenty-two  dol- 
lars and  twenty  cents,  which  series  had  been  deposited  bj 
Peschier  &  Forstall,  on  whose  bank  book  no  entry  was  made, 
and  that  said  credit  belongs  to  them.  The  defendants  acknowl- 
edge their  indebtedness  to  the  plaintiffs  for  the  sum  of  thiriy- 
two  dollars  and  fifty-six  cents,  which  they  tender,  and  pray  that 
the  entry  alluded  to  be  declared  null  and  void.  The  court  of 
the  first  instance  allowed  the  claim  of  the  plaintiffs  on  the  de- 
posit of  the  bonds,  and  rejected  their  claim  for  interest.  The 
defendants  have  appealed;  and  the  plaintiffs  ask  that  the  judg- 
ment be  amended  in  their  favor,  and  their  claim  for  interest  al- 
lowed. 

In  the  case  of  TJie  Mechanics'  and  I^aders^  Bank  y.  Banks,  11 
La.  260,  the  supreme  court  held  that  a  bank  is  bound  for  the 
amount  entered  as  a  deposit  on  a  bank  book  to  the  credit  of  the 
depositor,  by  any  clerk  authorized  to  make  the  entry,  where 
there  is  no  evidence  of  fraud  or  collusion  between  the  clerk  and 
the  depositor.  This  decision  goes  far  to  recognize  the  doctrine 
that,  unless  fraud  is  alleged  and  proved,  the  defendants  are 
estopped  from  alleging  error.  The  rule  thus  laid  down  would, 
however,  be  too  general,  and  we  think  that  the  distinction  taken 
in  the  Manhattan  Company  v.  Lydig,  4  Johns.  389  [4  Am.  Deo. 
289],  meets  the  equity  of  the  case.  "If  the  dealer's  book,'* 
says  Justice  Spencer,  "accompanied  the  deposit,  and  the  credit 
be  then  given  when  the  deposit  is  made,  it  becomes  an  original 
entry,  and  would  be  conclusive  on  the  bank;  if,  however,  the 
book  is  sent  to  be  written  up  afterwards,  it  is  not  an  original 
entry,  and  may  be  examined  into."  In  this  case,  by  a  previous 
agreement,  the  book  remained  in  bank;  the  credit  was  not  given 
at  the  time  of  the  deposit  of  the  bonds,  and  in  presence  of  the 
depositor.  We  are,  therefore,  of  opinion  that  the  error  alleged 
may  be  examined  into.  Absolute  presumptions  often  work  in- 
justice, and  should  be  restricted  to  the  cases  expressly  provided 
for  their  application.  In  the  contract  which  the  entry  in  the 
bank  book  created  between  the  plaintiffs  and  the  defendants, 
the  latter  allege  error  as  to  the  person  with  whom  they  con- 
tracted, and  say  that  they  intended  to  bind  themselves  to  Peschier 
&  Forstall,  from  whom  the  consideration  of  the  contract  had 
been  received.  It  was  incumbent  upon  them  to  substantiate 
that  allegation  by  proof.  The  evidence  adduced  did  not  satisfy 
the  mind  of  the  judge  of  the  court  below,  and  in  questions  so 
pecub'arly  within  his  province  we  would  not  feel  authorized  to 
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differ  from  bim,  uoleBs  the  judgment  was  manifestlj  contraiy  to 
eyidence. 

The  error  is  first  attempted  to  be  proved  by  the  order  in 
which  the  credit  stands  on  the  books  of  the  bank,  and  by  its 
connection  with  previous  and  subsequent  transactions.  The 
irregularity  and  gross  neglect  which  have  given  rise  to  this 
controversy,  and  the  fact,  that  the  books  of  the  bank  show  on 
their  face  other  errors  made  at  the  time  of  those  entries,  renders 
this  kind  of  evidence  of  very  little  value;  and  the  present  appear- 
ance of  the  books  is  far  from  establishing  the  fact  that,  the 
transactions  they  record  were  made  in  the  order  in  which  they 
are  entered.  One  of  the  clerks  of  the  defendants  states  that, 
one  of  the  plaintiffs  told  him  that,  on  the  first  of  April,  1845,  he 
was  out  of  bonds,  and  that  all  those  he  had  since  acquired  or 
deposited  in  bank  were  obtained  from  the  houses  of  Albert  and 
A.  Lanfear  &  Co.  Upon  that  admission  the  defendants  ob- 
tained from  those  two  houses  a  list  of  the  bonds  delivered  by 
them  to  the  plaintiffs.  They  obtained  also  from  the  plaintiffs  a 
list  of  the  bonds  they  had  sold  during  that  time;  and  this  clerk 
testified  that  he  examined  the  memoranda  of  bonds  sold  by 
Lanfear  &  Co.,  and  by  Albert  to  Turpin,  and  a  memorandum  of 
the  series  sold  by  Hepburn  &  Turpin,  and  also  the  entries  made 
in  the  name  of  Hepburn  &  Turpin  of  bonds  deposited  by  them 
in  bank;  and  that  upon  that  examination  he  found  that  the 
plaintiffs  had  sold  and  deposited  from  the  first  to  the  thirtieth 
of  April,  ten  bonds  more  than  they  had  received. 

But  the  credit  alleged  to  have  been  given  in  error  was  for  five 
bonds  only,  and  the  identity  of  the  other  five  bonds  with  a  series 
purchased  by  the  plaintiffs  from  Shiff,  is  not  placed  beyond 
doubt;  if  it  was,  the  list  of  bonds  sold  by  the  plaintiffs,  given  in 
evidence  by  the  defendants,  shows  that  after  identifying  aU  the 
bonds  contained  in  the  lists  of  Albert  and  Lanfear  &  Co.,  ten 
bonds  still  remained  in  their  possession.  These  bonds  are  un- 
accounted for,  and  corroborate  the  testimony  of  Hemlin,  the 
clerk  of  Lanfear  &  Co.,  who  states  that  the  list  furnished  by 
that  house  did  not  contain  the  cash  transactions;  that  the  house 
several  times  sold  Citizens'  Bank  funds  to  the  plaintiffs  for  cash, 
and  that  in  such  cases  no  entry  was  made  to  the  debit  of  the 
plaintiffs,  those  sales  being  entered  as  cash  sales.  Besides  this 
most  uncertain  and  unsatisfactoiy  evidence,  the  clerk  of  the 
bank,  who  made  the  entry,  swears  that  the  plaintiffs  deposited  no 
bonds  during  the  day  on  which  it  was  made;  but  the  clerk  of  the 
plaintiffs  swears  positively  that  they  did.     The  truth  or  false- 
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hood  of  their  declarationB,  and  one  of  the  two  must  be  untrue, 
rests  between  God  and  their  consciences.  The  veracity  of 
neither  is  impeached,  and  the  court  below  correc^<«y  considered 
that  the  presumption  of  truth  is  in  favor  of  the  witness  who 
swore  affirmatively :  1  Stark.  Ev.  516,  sec.  82. 

The  books  of  the  plaintiffs  appear  to  have  been  at  all  times 
open  to  the  inspection  of  the  defendants.  The  defendants  might 
have  had  them  brought  into  court,  if  they  had  deemed  it  to  their 
advantage.  They  might  have  availed  themselves  of  the  testi- 
mony of  Mallard,  who  posted  them  up  after  the  occurrence  of 
these  transactions;  and,  as  a  last  resort,  they  might  have  put 
the  case  to  the  conscience  of  their  adversaries,  by  requiring  one 
or  both  of  them  to  answer  interrogatories  in  open  court.  They 
were  bound  to  make  out  their  case,  and  this  litigation  can  not 
be  indefinitely  protracted  because  they  have  neglected  some  of 
the  means  they  had  of  doing  so.  The  course  they  have  pursued 
may  have  been  adopted  after  mature  deliberation;  and,  as  the 
case  is  before  us,  the  plaintiffs  must  have  judgment  for  the 
amount  of  the  deposits  entered  upon  their  bank-book. 

There  is  no  «rror  in  that  part  of  the  judgment  refusing  the 
interest  claimed.  The  bank  has  never  allowed  interest  on  cou- 
pons not  matured,  except  during  the  month  of  January,  1844. 
The  plaintiff's  account  with  the  bank  had  been  open  before  that 
time,  and  they  were  credited  with  interest  on  the  coupons  de- 
posited in  that  month  only.  They  were  repeatedly  told  by  the 
officers  of  the  bank,  that  previous  to  that  month  and  afterwards 
no  interest  would  be  allowed.  When  that  allowance  was  made 
they  did  not  claim  interest  on  coupons  d6X>osited  prior  to  its 
date;  and  they  have  continued  since  to  deal  with  the  bank. 
Their  accounts  have  often  been  balanced  without  a  claim  for  in- 
terest having  ever  been  made,  before  the  institution  of  this  suit. 
Without  inquiring,  therefore,  into  the  abstract  legal  rights  of  the 
plaintiffs,  and  the  manner  in  which  interest  accrues  on  obliga- 
tions, we  are  satisfied  that  the  arrangement  entered  into  between 
the  plaintiffs  and  the  defendants  in  relation  to  these  bonds,  was 
made  with  the  tacit  understanding  .between  them  that  no  inter- 
est should  be  charged  before  the  maturity  of  the  coupons. 

Judgment  affirmed 


Deposits  in  Bank,  Gxnsrallt:  Bee  note  to  In  the  matter  qf  the  Fh'MMm 
Sank,  10  Am.  Dec.  418-431,  where  the  subject  is  discnaBed  at  len^h. 
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Gebbibh  et  al.  V.  Pbopbietobb  Union  Whabf. 

[26  Maims,  384.] 

Right  to  Usb  thb  Waters  Coyebino  Flats  between  High  and  Low- 
WATEB  Marks,  for  the  purposes  of  navigation,  was  not  intended  to  be 
abridged  by  the  ordinance  of  1641. 

Owners  of  Vessels  Exercise  only  their  Legal  Right  of  Navigation^ 
by  causing  them  to  pass  over,  when  covered  with  water,  flats  lying  be- 
tween ordinary  high  and  low  water,  and  to  remain  upon  them  for  oom- 
mercial  purposes,  from  the  ebb  to  the  flow  of  the  tide. 

Rightful  Use  of  One's  own  Estate,  whether  covered  by  water  or  not^ 
may  not  unfrequently  have  some  effect  to  diminlBh  the  value  of  an  ad- 
joining estate,  or  to  prevent  its  being  used  with  the  comfort  which  might 
have  been  otherwise  anticipated;  this  is  damnum  absque  it^uria,  for 
which  the  law  does  not  and  can  not  make  compensation. 

When  Persons  have  Acted  Unlawfully  or  Injuriously  in  Extehb- 
ING  their  Wharf  beyond  the  line  of  low-water  mark,  they  may  be 
amenable  to  the  sovereign  power;  but  they  can  not  be  called  upon  hy 
those  who  have  no  interest  in  the  land  covered  by  the  wharf,  to  make 
compensation  to  them  for  its  use. 

Bboitals  and  Admissions  Contained  in  Agreements  concerning  real 
estate  do  not  estop  the  parties  from  denying  those  facts,  except  for  the 
execution  of  the  purpose  contemplated  by  the  agreement,  unless  they 
become  a  part  of,  or  work  upon  the  title. 

Executory  Agreement  Never  Executed  does  not  estop  a  party  to  it  from 
acting  in  such  a  manner  as  to  violate  its  stipulations. 

One  can  not  be  Barred  by  an  Estoppel  of  his  Rjgvf  to  an  estate  but 
by  deed  or  record. 

Ordinance  Declaring  that  Proprietors  of  Land  <*  shall  have  Prof- 
erty  to  Low- water  Mark,"  contemplates  and  refers  to  a  mark  whioh 
could  be  readily  ascertained  and  established,  which  woold  be  the 
or  ordinary  low-water  line. 

066 
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AssTTMPBiT.     The  opinion  sufficiently  states  the  rase. 
G.  S.  and  E.  E.  JDaveis,  for  the  plaintiffs. 
W.  P,  Fessenden,  for  the  defendants. 

By  Court,  Sheflet,  J.  The  action  is  atssumpsit,  brought  to 
recover  compensation  for  the  use  and  occupation  of  a  strip  of 
fiats  ground  near  Union  wharf,  and  also  for  the  use  and  occupa- 
tion of  a  part  of  that  wharf,  from  August  31,  1842,  to  Decem- 
ber 31, 1844.  The  plaintiffs  are  admitted  to  be  the  owners  of  a 
strip  of  flats  ground,  extending  from  high-water  mark  to  low- 
water  mark,  near  to  which  place  the  westerly  line  of  the  flats, 
being  extended  toward  the  channel  of  Fore  river,  would  include 
a  part  of  the  wharf.  For  some  distance  from  low  toward  high- 
water  mark,  the  same  line  runs  so  near  to  the  wharf,  that  vessels 
lying  on  the  easterly  side  of  the  wharf  must  cover  a  portion  of 
the  flats.  The  testimony  shows,  that  vessels  approached  the 
wharf  on  that  side,  and  there  remained  to  lade  and  unlade  as 
usual  during  the  time,  for  which  the  compensation  is  claimed. 
That  the  proprietors  of  the  wharf  claimed  and  received  wharf- 
age for  goods  landed  from  them,  but  did  not  claim  or  receive 
dockage  for  the  vessels. 

The  right  to  use  the  waters  covering  flats  between  high  and 
low-water  marks,  for  the  purposes  of  navigation,  was  not  in- 
tended to  be  abridged  by  the  ordinance  of  1641.  The  owners 
of  vessels,  which  at  certain  times  covered  a  part  of  the  plaintiff's 
flats,  exercised  only  their  legal  right  of  navigation,  by  causing 
them  to  pass  over  those  flats  when  covered  by  water,  and  to  remain 
upon  them  for  commercial  purposes,  from  the  ebb  to  the  flow 
of  the  tide.  With  the  exercise  of  this  right  the  proprietors  of 
the  wharf  do  not  appear  to  have  interfered;  or  to  have  claimed 
any  compensation  from  the  owners  of  the  vessels  for  such  use 
of  the  flats.  There  is  no  proof  that  the  proprietors  of  the  wharf 
have  ever  occupied  those  flats.  Nor  that  they  have  authorized 
or  induced  others  to  do  so,  unless  they  may  be  considered  to 
have  done  it  by  preparing  the  facilities  for  navigation  and  com- 
merce, afforded  by  their  wharf.  The  conveniences  for  these 
purposes,  obtained  by  the  erection  of  a  wharf  on  their  own  land, 
although  they  may  induce  more  vessels  to  pass  over  or  to  lie 
upon  fiats  in  the  vicinity,  than  would  otherwise  be  found  there, 
afford  no  legal  cause  of  complaint  to  the  owners  of  the  flats. 
The  rightful  use  of  one's  own  estate,  whether  covered  by  water 
or  not,  may  not  unfrequently  have  some  effect  to  diminish  the 
value  of  an  adjoining  estate,  or  to  prevent  its  being  used  with 
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the  comfort,  which  might  have  been  otherwise  anticipated. 
This,  however,  is  damnum  absque  injuria,  for  which  the  law  does 
not,  and  can  not  make  compensation. 

The  testimony  shows,  that  the  defendants  had  been  required, 
formerly  by  an  award  of  referees,  and  subsequently  by  a  judg- 
ment recovered  at  law,  to  make  compensation  to  the  plaintiffii 
for  the  use  of  these  flats;  but  it  does  not  prove  that  any  con- 
tract or  arrangement  existed  between  the  parties  during  the 
time,  for  which  compensation  is  now  sought;  and  it  does  not 
exhibit  such  a  state  of  facts  that  a  promise  to  continue  to  make 
such  compensation  can  be  implied  by  law.  As  the  title  to  their 
flats  does  not  extend  further  toward  the  channel  than  to  low 
water  mark,  the  plaintiflb  fail  to  show  that  they  have  become 
the  owners  of  any  portion  of  the  wharf  which  has  been  extended 
toward  the  channel,  beyond  that  line.  If  the  defendants,  by 
so  doing,  have  acted  unlawfully  or  injuriously,  they  may  be 
amenable  to  the  sovereign  power;  but  they  can  not  be  called 
upon  by  those  who  have  no  interest  in  the  land  covered  by  this 
part  of  their  wharf,  to  make  compensation  to.  them  for  its  use. 

Without  controverting  this  position,  the  counsel  for  the  plaint- 
iffs contend,  that  the  defendants  are  estopped  by  their  agree- 
ment with  the  plaintiffs,  made  on  December  5,  1842,  to  deny 
that  the  plaintiffs,  by  certain  former  proceedings,  have  become 
the  owners  of  a  part  of  that  wharf.  That  agreement  was  made 
with  the  plaintiffs  by  a  committee  of  the  proprietors  for  an  ad- 
justment of  all  differences  between  them  by  the  union  of  their 
respective  estates,  upon  certain  terms  contained  in  the  agree- 
ment and  to  be  ascertained  by  referees.  The  proprietors,  at  a 
legal  meeting,  holden  in  the  month  of  January  following,  au- 
thorized their  committee  to  carry  that  agreement  into  effect;  but 
this  was  not  done,  and  no  further  proceedings  by  virtue  of  it, 
ever  took  place.  By  that  agreement  the  plaintiffs'  flats  are  de- 
scribed as  commencing  '^  opposite  of  and  on  a  parallel  line  with 
the  lower  end  of  the  block  of  stores  numbered  eleven,  standing 
on  said  wharf,  and  running  south-easterly  to  the  channel  of 
Fore  river  with  that  part  of  the  wharf  and  stone  pier,  standing 
thereon."  This  recital  and  admission  of  the  plaintiffs'  titte 
would  have  operated  to  estop  the  defendants  from  denying  it 
for  the  execution  of  the  purpose  contemplated  by  that  agree- 
ment. But  it  can  not  thus  operate  beyond  its  design,  and  for 
all  other  purposes.  It  did  not  become  a  part  of,  or  work  upon 
the  title.  The  doctrine,  that  one  is  bound  by  an  estoppel,  when 
iir  does  not  become  a  part  of,  or  work  upon  the  tiUe,  only  for 
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the  accomplislmient  of  the  puipose  for  which  the  act  was  ad- 
mitted, will  be  found  in  many  decided  cases.  If  an  executor 
peniiit  judgment  to  be  entered  against  him,  it  is  an  admission 
of  assets,  and  on  devastavit  returned,  he  is  estopped  to  deny  it. 
But  he  is  estopped  for  the  purposes  of  that  suit  only:  Eock  v. 
Leighton,  1  Salk.  310;  Buggies  v.  Sherman y  14  Johns.  446.  If  a 
judgment  be  obtained  against  persons  as  partners,  they  will 
thereby  be  estopped  to  deny  the  partnership,  but  only  to  accom- 
plish the  purposes  of  that  suit:  Lord  v.  Baldwin ^  6  Pick.  348. 
If  one  by  deed  indented,  accepts  a  lease  of  his  own  land  as  the 
land  of  another,  he  is  thereby  estopped  to  deny  it  to  be  the  land 
of  the  other,  only  to  accomplish  the  purposes  of  that  lease: 
Bawlyn's  Case,  4  Co.  54;  Co.  Lit.  47,  b. 

When  an  estoppel  does  and  does  not  become  a  part  of  the 
title,  or  work  upon  the  interest  in  land,  may  be  illustrated  by  a 
couple  of  cases.  If  a  tenant  in  a  writ  of  entry  plead  the  gen- 
eral issue,  he  thereby  admits  himself  to  be  tenant  of  the  free- 
hold, and  is  estopped  in  that  action,  and  for  that  purpose  only, 
to  deny  it:  KeUeran  v.  Brown,  4  Mass.  443.  While  if  he  plead 
a  disclaimer,  he  will  thereby  admit  that  he  has  no  title,  and  will 
forever  afterward,  and  under  all  circumstances,  be  thereby 
estopped  to  deny  it,  because  the  disclaimer  becomes  a  part  of 
the  title,  and  works  upon  the  interest  in  the  land.  There  are 
other  grounds  also,  upon  which  the  defendants  will  not  be 
estopped  by  that  agreement  to  deny,  that  the  plaintiffs  do  not 
own  any  part  of  the  wharf  extending  beyond  low-water  mark. 
That  was  but  an  executory  agreement  never  executed.  Such  an 
agreement  does  not  estop  a  party  to  it,  from  acting  in  such  a 
manner  as  to  violate  its  stipulations:  Oibson  v.  CHJbson,  15  Mass. 
106  [8  Am.  Dec.  94].  That  was  not  a  sealed  agreement;  and 
one  can  not  be  barred  by  an  estoppel  of  his  right  to  an  estate, 
but  by  deed  or  record:  Whitney  v.  Holmes,  Id.  152. 

The  counsel  for  the  plaintiffs  further  contend,  that  the  jury 
were  erroneously  instructed,  if  they  '*  should  find  the  part  of 
the  wharf, -where  the  plaintiffs'  western  line  struck  it,  to  be  be- 
low the  ordinary  line  of  low  water,  they  should  find  their  ver- 
dict for  the  defendants."  These  instructions  in  effect  declared, 
that  the  plaintiffs'  title  to  the  flats  extended  by  the  ordinance 
only  to  the  ordinary  low-water  mark,  and  not  to  the  place  to 
which  the  tide  ebbed,  when  from  natural  causes  it  ebbed  the 
lowest.  The  ordinance  declares,  that  the  proprietors  of  land 
"shall  have  propriety  to  the  low- water  mark."  It  evidently 
contemplates  and  refers  to  a  mark  which  could  be  readily  ascer- 
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tained  and  established;  and  that,  to  whicli  the  tide  on  its  ebb 
asually  flows  out,  would  be  of  that  description.  That  place,  to 
which  the  tide  might  ebb  under  an  extraordinary  combination 
of  influences  and  of  favoring  winds,  a  few  times  during  one 
generation,  could  not  form  such  a  known  boundary,  as  would 
enable  the  owner  of  flats  to  ascertain  satisfactorily  the  extent, 
to  which  he  could  build  upon  them.  Much  less  would  other 
persons,  employed  in  the  business  of  commerce  and  navigation, 
be  able  to  ascertain  with  ease  and  accuracy,  whether  they  were 
encroaching  upon  private  rights  or  not,  by  sinking  a  pier  or 
placing  a  monument.  It  would  seem  to  be  reasonable,  that 
high  and  low-water  marks  should  be  ascertained  by  the  same 
rule.  The  place,  to  which  tides  ordinarily  flow  at  high  water, 
becomes  thereby  a  well-defined  line  or  mark,  which  at  all  times 
can  be  ascertained  without  difficuliy.  If  the  title  of  the  owner 
of  the  adjoining  land  were  to  be  regarded  as  extending,  without 
the  aid  of  the  ordinance,  to  the  place  to  which  the  lowest  neap 
tides  flowed,  there  would  be  found  no  certain  mark  or  boundary 
by  which  its  extent  could  be  determined.  The  result  would  be 
the  same,  if  his  title  were  to  be  limited  to  the  place,  to  which 
the  highest  spring  tides  might  be  found  to  flow.  It  is  still 
necessary  to  ascertain  his  boundary  at  high-water  mark  in  all 
those  places,  where  the  tide  ebbs  and  flows  more  than  one  hun- 
dred rods  for  the  purpose  of  ascertaining  the  extent  of  his  title 
toward  low-water  mark.  It  is  only  by  considering  the  ordinance- 
as  having  reference  to  the  ordinary  high  and  low-water  marks, 
that  a  line  of  boundary  at  low- water  mark  becomes  known,  which 
can  be  satisfactorily  proved,  and  which  having  been  once  ascer- 
tained will  remain  permanently  established. 

Sir  Matthew  Hale,  in  his  treatise  De  jure  Maris,  c.  4,  says, 
**  the  shore  is  that  ground,  that  is  between  the  ordinary  high 
and  low- water  mark."  He  remarks  also,  ''it  is  certain  that, 
that  which  the  sea  overflows,  either  at  high  spring  tides  or  at 
extraordinary  low  tides,  comes  not  as  to  this  purpose  under  the 
denomination  of  littus  maris,  and  consequently  the  king's  title  is 
not  of  that  large  extent,  but  only  to  land,  that  is  usually  over- 
flowed at  ordinary  tides."  This  treatise  has  been  received  by 
judicial  tribunals  and  by  distinguished  jurists,  both  during  the 
earlier  and  later  days  of  the  law,  with  unqualified  approbation 
and  commendation :  Vide  the  note  to  the  case  of  Ex  parte  Jen- 
nings, 6  Cow.  536  [16  Am.  Dec.  447].  The  rule,  as  therein 
stated,  appears  to  have  been  received  with  approbation  in  the 
cases  of  Storer  v.  Freeman,  6  Mass.  435  [4  Am.  Deo.  166],  and 
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CommonweaUh  v.  Cfiarlestovm,  1  Pick.  180  [11  Am.  Deo.  161]. 
In  the  case  of  Sparhawk  v.  BuUard,  1  Met.  95,  low-water  mark 
was  considered  to  be  that  place,  to  which  the  tide  ebbed,  when 
from  natural  causes  it  ebbed  the  lowest.  No  authority  is  there 
cited,  or  reason  stated  for  this  difference  of  opinion.  The  for- 
mer conclusions  appear  to  be  more  in  accordance  with  reason 
and  authority. 

The  instructions  on  this  point  must  be  regarded  as  correct; 
but  if  they  could  be  otherwise  regarded,  the  plaintiffs  do  not 
appear  to  have  been  aggrieved  by  them;  for  the  jury  found,  that 
the  defendants  did  not  occupy  the  flats  "  which  were  above  low- 
water  mark,  when  the  tide  ebbs  the  lowest  by  natural  causes.'' 

Judgment  on  the  verdict. 

WmTUAN,  C.  J.,  took  part  in  the  decision,  having  formerly 
had  some  agency  with  respect  to  the  wharf. 


No  EsTOFFBL  IN  RELATION  TO  Rkal  Estatb  is  Created  by  verbal  contnoti 
or  admiflsioDs:  HamUn  v.  HarnUn,  19  Me  141. 


PlERRB  BT   UX.   V.   FeBNALD. 

[26  MADffXp  436.] 

Whxbb  Onk  Builds  upon  his  own  Land,  Immediatklt  ADJonraNO  hib 
Kbiohbob's  Land,  and  pats  oat  windows  overlooking  that  neighbor's 
land,  he  does  no  more  than  exercise  a  legal  right,  and  by  the  exercise  of 
a  legal  right  he  can  make  no  encroachments  upon  the  rights  of  his  neigh- 
bor, and  can  not  thereby  impose  any  servitude  or  acquire  any  easement 
by  the  exercise  of  such  a  right  for  any  len^s^th  of  time;  hence  an  aotioD 
will  not  lie  against  the  adjoining  owner  for  obstructing  the  light,  al- 
though it  may  have  been  used  twenty  years  and  upwards. 

Bktiskd  Statutes  of  Maine,  G.  147,  Sec.  14,  was  not  Designed  to  Gitb 
OB  Cbeate  any  such  privileges  or  rights  as  are  therein  mentioned,  or  to 
determine  when  or  upon  what  terms  they  had  already  been  acquired. 
The  design  was  to  prevent  their  future  acquisition  without  conformity 
to  certain  prescribed  conditions. 

PUSUMPTION  OT  A    GbANT    OB    CoNTBAOT    SeOUBINO    TO    THE    OwNEB    Of 

Land  an  Unobstbucted  Flow  of  Light  and  air  from  the  use  of  win- 
dows on  his  own  land  for  twenty  years,  if  the  English  doctrine  were  ad- 
mitted to  be  law  here,  wottld  not  prevail  if  the  person  claiming  the  right 
were  in  possession  of  the  adjoining  land  as  tenant  of  the  owner,  during 
a  part  of  the  twenty  years. 

Case  against  the  defendant  for  shutting  out  the  light  and  air 
from  windows  in  the  plaintiff's  house  by  the  erection  of  a  high 
fence,  on  the  defendant's  own  land  against  the  window. 
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FesscTiden,  Deblois,  and  Fessenden,  for  the  plaintiffs. 
Ibx,  for  the  defendant. 

By  Court,  Sheplet,  J.  This  is  an  action  on  the  case  brought 
to  recover  damages  for  the  injury  suffered  by  the  obstruction  of 
the  natural  flow  of  light  and  air  to  two  windows,  put  out  of  the 
north-east  end  of  the  plaintiff's  dwelling-house  in  the  ciiy  of 
Portland.  That  house  appears  to  have  been  built  during  the 
latter  part  of  the  year  1823.  The  north-east  end  of  it  was  placed 
upon  the  line  dividing  the  lot,  on  which  it  was  erected,  then 
owned  by  Henry  Titcomb,  from  the  lot  then  owned  by  Robert 
Ilsley ,  and  now  owned  by  the  defendant.  The  north-east  comer 
of  it  appears  to  have  been  placed  a  few  inches  upon  the  lot  now 
owned  by  the  defendant,  which  was  then  unoccupied;  and  it  bo 
remained  until  the  year  1831,  when  George  Pierson,  at  that  time 
the  owner,  built  a  shop  upon  it.  That  shop  appears  to  have  been 
placed  two  and  a  half  to  three  feet  distant  from  the  north-east 
end  of  the  plaintiff's  house,  and  to  have  been  about  as  high  as  the 
fence  erected  by  the  defendant  during  the  year  1844,  when  the 
shop  was  removed.  The  fence  was  built  upon  the  defendant's 
lot  and  within  three  or  four  inches  of  the  back  window  and 
within  about  twelve  inches  of  the  other  window  in  the  end  of 
the  plaintiff's  house,  and  so  high  as  mateiially  to  obstruct  the 
admission  of  light  and  air.  The  plaintiff,  Peter,  hired  that  shop, 
with  the  land  back  of  it  and  around  it,  and  occupied  the  same, 
paying  rent  therefor,  from  1835  or  1836,  until  July,  1844,  when 
the  defendant  purchased. 

The  first  question  presented  is,  whether  the  English  doctrine 
respecting  the  obstruction  of  light  and  air  is  to  be  received  as 
law  in  this  state.  The  origin  and  principles  of  the  law  in  rela- 
tion to  the  presumption  of  grants  was  considered  in  the  case  of 
Nelson  v.  BxiUerfield,  21  Me.  234,  and  it  will  not  be  necessary  to 
repeat  the  remarks  and  conclusions  there  stated,  or  to  refer 
again  to  the  authorities  there  cited.  The  principle,  upon  which 
the  presumption  of  grants  or  other  contracts  for  the  securiiy  of 
rights  and  easements  is  made,  is,  that  when  one  person  know* 
ingly  permits  another  for  a  long  course  of  years,  and  without 
molestation  or  interruption,  to  claim  and  enjoy  rights,  ease- 
ments, or  servitudes,  injurious  to  him  or  his  estate,  it  would  be 
against  man's  experience,  and  contrary  to  his  motives  of  con- 
duct to  account  for  it  so  satisfactorily  in  any  other  manner,  as 
to  presume,  that  he  had  authorized  it  by  some  grant  or  agree- 
ment.    When  it  appears  that  the  enjoyment  has  existed  by  the 
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consent  or  license  of  the  person,  who  would  be  injured  by  it, 
no  such  presumption  can  be  made.  Hence  there  must  be  proof 
of  an  adverse  claim  and  enjoyment:  Bealey  v.  Shaw,  6  East,  208; 
Oayetiy  v.  Bdhune,  14  Mass.  49  [7  Am.  Dec.  188];  Sargent  v. 
Ballard,  9  Pick.  251;  IlnkJuim  v.  Arnold,  8  Qreenl.  120;  Golvin 
V.  Burnet,  17  Wend.  564.  In  the  latter  case  Mr.  Justice  Cowen 
says:  ''All  the  cases  which  have  considered  this  defense  are  at 
least  uniform  in  one  thing;  that  it  must  combine  not  only  con- 
tinuity and  a  peaceable  possession,  without  the  hindrance  of  the 
owner  in  respect  to  whose  land  the  easement  is  claimed,  but  in 
complete  analogy  to  its  archetype,  the  bar  in  ejectment,  the  pos- 
session must  appear  to  have  been  adverse." 

Nothing  in  the  law  can  be  more  certain,  than  one's  right  to 
occupy  and  use  his  own  land,  as  he  pleases,  if  he  does  not 
thereby  injure  others.     He  may  build  upon  it,  or  occupy  it  as  a 
garden,  grass  plat,  or  passage-way,  without  any  loss  or  diminu- 
tion of  his  rights.     No  other  person  can  acquire  any  right  or 
interest  in  it,  merely  on  account  of  the  manner  in  which  it  has 
been  occupied.     When  one  builds  upon  his  own  land  imme- 
diately adjoining  the  land  of  another  person,  and  puts  out  win- 
dows overlooking  that  neighbor's  land,  he  does  no  more  than 
exercise  a  legal  right.     This  is  admitted :  Cross  v.  Lewis,  2  Bam. 
&  Cress.  686.     By  the  exercise  of  a  legal  right  he  can  make  no 
encroachment  upon  the  rights  of  his  neighbor,  and  can  not 
thereby  impose  any  servitude  or  acquire  any  easement  by  the 
exercise  of  such  a  right  for  any  length  of  time.    He  does  no 
injury  to  his  neighbor  by  the  enjoyment  of  the  flow  of  light 
and  air,  and  does  not  therefore  claim  or  exercise  any  right  ad- 
versely to  the  rights  of  his  neighbor.    Nor  is  there  anything  of 
similitude  between  the  exercise  of  such  a  right  and  the  exercise 
of  rights  claimed  adversely.     It  is  admitted  that  he  can  obtain 
no  redress  by  any  legal  process.     In  other  words,  that  his  rights 
have  not  been  encroached  upon;  and  that  he  has  no  cause  of 
complaint.    And  yet,  while  thus  situated  for  more  than  twenty 
years,  he  foses  his  right  to  the  free  use  of  his  land  because  he 
did  not  prevent  his  neighbor  from  enjoying  that  which  occa- 
sioned him  no  injury  and  afforded  him  no  just  cause  of  com- 
plaint.    The  result  of  the  doctrine  is,  that  the  owner  of  land  not 
covered  by  buildings,  but  used  for  any  other  purpose,  may  be 
deprived  of  the  right  to  build  upon  it  by  the  lawful  acts  of  the 
owner  of  the  adjoining  land  performed  upon  his  own  land  and 
continued  for  twenty  years. 
It  may  be  safely  afi&nned,  that  the  common  law  originally 
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contained  no  sucli  principle.  The  doctrine,  as  stated  in  the 
more  recent  decisions,  appears  to  have  arisen  out  of  the  misap* 
plication  in  England  of  the  principle,  by  which  rights  and  ease- 
ments are  acquired  by  the  adverse  claim  and  enjoyment  of  them 
for  twenty  years,  to  a  case  in  which  no  adverse  or  injurious 
claim  was  either  made  or  enjoyed.  This  doctrine  has  been  ex- 
amined and  its  want  of  sound  principle  exposed,  in  the  case  of 
Parker  v.  Fooie,  19  Wend.  309.  Mr.  Justice  Bronson  very  justly 
remarked:  '*  It  can  not  be  applied  to  the  growing  cities  and  vil- 
lages of  this  country  without  working  the  most  mischievous 
consequences.  It  has  never,  I  think,  been  deemed  a  part  of  our 
law.  Nor  do  I  find  that  it  has  been  adopted  in  any  of  the 
states."  ''It  can  not  be  necessary  to  cite  cases  to  prove  that 
those  portions  of  the  common  law  of  England  which  are  hostile 
to  the  spirit  of  our  institutions,  or  which  are  not  adapted  to  the 
existing  state  of  things  in  this  country,  form  no  part  of  our  law.'* 
Chancellor  Kent  says:  ''  This  common  law  right  uJ  prescription 
in  favor  of  ancient  lights  does  not  reasonably  or  equitably  apply, 
and  it  is  not  the  presumed  intention  of  the  owners  of  ciiy  lots 
that  it  ever  should  be  applied  to  buildings  on  narrow  lots  in  the 
rapidly  growing  cities  in  this  country:"  3  Kent's  Com.  446,  note 
6.  In  the  case  of  Atkins  v.  Chihon,  7  Met.  398,  it  is  stated  that 
the  tendency  of  the  decisions  in  that  state  has  been  favorable  to 
a  reception  of  the  English  doctrine,  but  there  is  a  distinct  state- 
ment, that  no  opinion  is  expressed  upon  it  in  that  case. 

It  is  provided  by  statute,  c.  147,  sec.  14,  that  "  no  person 
shall  acquire  any  right  or  privilege  of  way,  air,  or  light,  or  any 
other  easement,  from,  in,  upon,  or  over  the  land  of  another  by 
the  adverse  use  or  enjoyment  thereof,  unless  such  use  shall  have 
been  continued  uninterrupted  for  twenty  years."  The  follow- 
ing sections  prescribe  the  mode,  by  which  the  acquisition  of 
such  rights  may  be  prevented.  It  is  obvious  that  these  enact- 
ments were  not  designed  to  create  or  give  such  rights,  or  to 
determine  when  or  upon  what  terms,  they  had  already  been  ac- 
quired. These  matters  were  left  to  be  decided  by  £he  law  as  it 
previously  existed.  The  design  was  to  prevent  their  future 
acquisition  without  conformity  to  certain  prescribed  conditions. 
It  does  not  even  appear  to  have  been  intended  to  declare,  that 
they  would  in  future  be  acquired  by  virtue  of  the  statute  merely, 
but  rather  to  prevent  their  acquisition  without  conformity  to 
its  provisions,  leaving  the  decision  to  the  previously  existing 
law,  whether  any  would  be  acquired.     But  whatever  may  be  its 
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true  consiruction,  it  can  have  no  influence  upon  the  plaintifl's 
rights  in  this  case. 

The  second  question  presented,  is,  whether  from  the  facta 
proved,  a  grant  or  other  contract,  securing  to  the  plaintiffs  au 
unobstructed  flow  of  light  and  air,  can  be  presumed.  Accord- 
ing to  the  English  doclrine  such  a  presumption  can  arise  only, 
when  the  right  claimed  has  been  exercised  in  such  a  manner  for 
twenty  years  against  the  owner  of  the  adjoining  land,  that  he 
might,  during  all  that  time,  have  prevented  it  by  some  erection 
so  made  as  to  obstruct  the  light  and  air.  The  rule  is  more 
rigidly  stated  in  the  case  of  Daniel  v.  Norths  11  East,  372.  Lord 
EUenborough  says  in  that  case,  "  the  foundation  of  presuming 
a  grant  against  any  party  is,  that  the  exercise  of  the  adverse  right, 
on  which  such  presumption  is  founded,  was  against  the  party 
capable  of  making  the  grant."  Le  Blanc,  J.,  in  the  same  case 
says,  *'  it  is  true  that  presumptions  are  sometimes  made  against 
the  owners  of  land  during  the  possession,  and  by  the  acqui- 
escence of  their  tenants,  as  in  the  instances  alluded  to,  of  rights 
of  way  and  of  common;  but  that  happens,  because  the  tenant 
suffers  an  immediate  and  palpable  injury  to  his  own  possession, 
and  therefore  is  presumed  to  be  upon  the  alert  to  guard  the 
rights  of  his  landlord  as  well  as  his  own,  and  to  make  common 
cause  with  him;  but  the  same  can  not  be  said  of  lights  put  out 
by  the  neighbors  of  the  tenant,  in  which  he  may  probably  take 
no  concern,  as  he  may  have  no  immediate  interest  at  stake." 
The  case  decides,  that  the  landlord  was  not  precluded,  where 
lights  had  been  put  out  and  enjoyed  for  twenty  years,  while  the 
premises  were  in  the  occupation  of  his  tenant,  there  being  no 
evidence  of  his  knowledge  of  the  fact.  And  how  could  proof  of 
his  knowledge  have  made  any  difference  ?  He  could  then  do 
nothing  to  prevent  it,  but  by  making  some  erection  upon  his 
own  land;  and  he  could  not  lawfully  enter  upon  it  and  do  that, 
while  it  was  held  under  a  lease  by  his  tenant.  In  the  case  of 
Barker  v.  Richardson,  4  Bam.  8l  Aid.  579,  it  was  decided,  that 
no  such  presumption  could  be  made,  while  the  premises  were 
in  the  occupation  of  a  rector  as  tenant  for  life,  because  he  was 
incapable  of  making  such  a  grant.  In  the  case  of  Sargent  v. 
BaUard,  9  Pick.  251,  the  doctrine  stated  by  Bracton  is  recog- 
nized, that ''  it  must  be  with  the  knowledge  and  permission  of 
the  owner,  and  not  merely  of  the  tenants." 

The  premises  overlooked  from  the  plaintiff's  windows  were 
occupied  by  them  about  eight  of  the  twenty  years,  during  which 
the  presumption  must  have  arisen.    During  those  eight  yeani 
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both  estates  were  in  the  possession  of  the  plaintiff,  Peter.  There 
could  be  no  adverse  enjoyment  of  the  flow  of  air  and  light  dur- 
ing that  time,  nor  of  anything  that  could  be  likened  to  an  ad- 
verse enjoyment  of  it.  The  landlord  could  not  prevent  such 
enjoyment  by  his  tenant  in  any  way,  for  he  could  not  enter  upon 
the  land  while  leased  to  the  tenant,  to  make  an  erection  to  ob- 
struct the  light  and  air.  And  no  presumption  could  be  made, 
if  the  English  doctrine  were  admitted  here,  which  would  enable 
the  plaintiffs  to  maintain  this  action. 
Plaintiffs  nonsuit. 


Obstruction  of  Ancient  Lights  whether  a  ground  for  an  action  on  th* 
ease:  See  Mahanv.  Browne  28  Am.  Deo.  461,  and  note  thereto;  an  injunction  to 
prevent  a  threatened  obstruction  of  ancient  lights,  will  be  granted  by  a  court 
of  equity,  upon  an  application  disclosing  facts  sufficient  to  justify  the  issu- 
ance of  the  writ:  Robeson  v.  PittengeTt  32  Id.  412  and  note. 

Ancient  Lights  arb  Windows  or  openings  which  have  remained  in  th» 
same  place  and  condition  twenty  years  or  more.  In  Engkuid  a  right  to  un- 
obstructed light  and  air  through  such  openings  is  secured  by  mere  user  for 
twenty  years,  and  windows  for  which  this  right  has  been  thus  secured 
are  technically  termed  ancient  lights:  Abb.  L.  Die,  tit.  Ancient  Lights;  Bout. 
L.  Die,  tit.  Ancient  Lights.  But  the  right  to  unobstructed  light  and  air  is  a 
very  different  thing  from  the  right  to  a  view  or  prospect  of  external  objects* 
The  former  may  be  annexed  to  the  tenement  as  an  easement,  and  may  in 
England  be  acquired  by  occupancy  or  mere  user,  as  we  will  presently  show^ 
but  the  latter  can  only  be  secured  by  an  express  covenant.  This  position 
seems  to  be  old  and  well  established.  Wray,  C.  J.,  said:  "For  prospect, 
which  is  a  matter  only  of  delight  and  not  of  necessity,  no  action  lies  for  stop- 
ping thereof,  and  yet  it  is  a  great  recommendation  of  a  house  that  it  has  a 
long  and  largo  prospect:*'  Aldred^a  Case,  9  Coke,  57  (b).  And  Twisden,  J., 
said:  *'  Prospects  may  be  stopped  so  you  do  not  darken  the  light:*'  Knowla 
V.  Richards,  1  Mod.  55;  S.  C,  2  Keb.  642.  In  Attorney  OeMral  v.  Doughtyf 
2  Ves.  Sen.  45,  Lord  Hardwicke  said:  **  I  know  no  general  rule  of  common 
law  which  warrants  that  (injunction  to  prevent  obstruction  of  prospect),  or 
says  that  building  so  as  to  stop  another's  prospect  is  a  nuisance.  Was  that 
the  case  there  could  be  no  great  towns,  and  I  must  grant  injunctions  to  all 
the  new  buildings  in  this  town. "  See  also  Fishmongers*  Co,  v.  East  India  Co,  p 
1  Dick.  163;  Squire  v.  CampbeU,  1  My.  &  0.  486;  WeUa  v.  Ody,  7  Oar.  &  P. 
410. 

Ancient  Lights  Acquired  bt  Oocupanot  ob  Pbesoriftion. — ^In  Eng- 
land, the  doctrine  in  regard  to  ancient  lights  has  passed  through  three 
stages.  In  early  history,  the  right  was  acquired  by  prescription  proper;  and 
to  establish  such  a  right,  it  was  necessary  that  it  had  been  enjoyed  since  the 
beginning  of  legal  memory.  In  Sury  v.  Pigot,  Poph.  166,  Whitlock,  C.  J., 
said:  "  Where  a  man  hath  a  house  and  windows  in  it,  and  another  stops  the 
light,  then  he  may  have  an  action  upon  the  case;  but  true  it  is,  that  he  shall 
not  only  count  for  the  loss  of  the  air,  but  also,  he  ought  to  prescribe  that 
time  out  of  mind  light  had  entered  by  those  windows."  See,  also,  Tudor'a 
Leading  Cases  in  Conveyances,  127.  To  the  same  purport,  Markham,  J., 
said:  **  If  I  have  a  house  by  prescription  upon  my  soil,  and  another  erects  a 
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new  house  upon  his  own  soil  next  adjoining,  so  near  to  my  house  that  it 
■tops  the  light  of  my  house,  this  is  a  nuisance  to  my  house;  for  the  light  is 
of  great  comfort  and  profit  to  me:*'  Vin.  Abr.,  Nuisance,  Q.,  pi.  10;  22  Hen* 
VI.,  15.  See,  also.  Bland  v.  Mo9eUy,  cited  0  Rep.  58  (a);  and  Hughes  y, 
Keene^  Yelv.  215.  Even  after  hundreds  of  years  hkd  elapsed  since  1189  A.  D.y 
the  date  at  which  ''time  out  of  mind**  began,  or  *' when  the  memory  of  man 
runneth  not  to  the  contraiy"  was  settled  to  begin,  proof  that  the  enjoyment 
began  at  any  time  subsequent  to  that  date  was  sufficient  to  defeat  an  action 
for  the  obstruotion  of  ancient  lights.  So  where  the  plaintiff,  in  31  Eliz., 
brought  an  action  for  the  obstruction  of  his  ancient  lights,  and  showed  that 
the  enjoyment  thereof  began  in  the  reign  of  Queen  Mary,  the  court  held  there 
was  no  cause  of  action,  for  the  enjoyment  was  not  shown  to  be  for  time  out 
of  memory,  etc.:  Bounry  v.  Pope,  1  Leon.  168;  S.  C,  imbnom.  Bury  v.  Pope^ 
Cro.  Eliz.  118. 

As  the  period  since  the  commencement  of  the  time  of  legal  memory  be- 
came longer,  the  difficulty  of  proving  the  enjoyment  from  that  period  be- 
came greater,  and  the  rule  operated  more  harshly,  until  it  became  of  little 
real  value;  but  it  ha<l  established  the  principle,  that  an  easement  in  light 
might  be  acquired  by  prescription  or  occupancy  for  a  sufficient  time.  In 
1623,  the  passage  of  the  statute  of  limitations,  21  Jac.  L,  c.  16,  brought 
about  the  second  stage  in  the  history  of  ancient  lights.  By  that  act  it  was 
provided,  "that  no  person  who  has  any  right  or  title  of  entry  shall  enter 
but  within  twenty  years  next  after  his  right  or  title  shall  accrue.  **  Twenty 
years  adverse  occupation  became  a  bar  in  ejectment,  and  by  analogy  conferred 
title  to  an  easement  belonging  to  the  house:  Lewis  v.  Price,  2  Wm.  Saund. 
175  (a);  DougcU  v.  Wilson,  Id.  175  (a);  Cross  v.  Leiois,  2  Barn.  &  Cress.  686; 
Cross  V.  Lewis,  4  Dow.  &  Ry.  234.  Darwin  v.  Upton,  2  Wm.  Saund.  175  (b), 
k  the  leading  case  in  this  stage.  Lord  Mansfield,  in  that  case,  declared  that: 
"The  enjoyment  of  lights,  with  the  defendant's  acquiescence,  for  twenty 
years,  is  such  decisive  presumption  of  a  right  by  grant  or  otherwise  that, 
unless  contradicted  or  explained,  the  jury  ought  to  believe  it;  but  it  is  impos- 
sible that  length  of  time  can  be  an  absolute  bar,  like  a  statute  of  limitation. 
It  is  certainly  a  presumptive  bar,  which  ought  to  go  to  a  jury.*' 

But  neither  a  tenant  for  years  nor  a  tenant  for  life,  nor  any  one  holding  a 
particular  estate,  can  permit  another  to  enjoy  an  easement  on  the  estate  so 
as  to  afiect  the  landlord  or  him  who  has  the  inheritance  in  reversion  or  re- 
mainder: Yard  v.  Ford,  2  Wm.  Saund.  175  (e);  MaJberley  v.  Dowson,  5  L.  J., 
K.  B.  261;  Daniel  v.  NoHh,  11  East,  372;  and  see  Cross  v.  Lewis,  2  Bam.  k 
Cress.  686;  BHght  v.  Walker,  1  Cromp.  M.  &  R.  211;  Reg,  v.  Bliss,  7  Ad.  k 
El.  554;  Barker  v.  Richardson,  4  Bam.  &  Aid.  579;  WaU  v.  ^^ixon,  3  Smith» 
816;  Wood  v.  Veal,  5  Bam.  &  Aid.  454.  But  see,  as  a  seeming  relaxation  of 
this  rale.  Doe  d,  Foley  v.  WUson,  11  East,  56. 

The  statute  of  2  and  3  William  IV.,  c.  71,  passed  in  1832,  and  which  is 
better  known  as  the  Prescription  act,  brought  about  the  third  stage  in  the 
history  of  ancient  lights  in  England.  The  statute  of  limitations  which  intro- 
duced the  second  stage,  operated  to  shorten  the  period  of  prescription  by 
raising  a  presumption  from  enjoyment  for  twenty  years  that  a  grant  had  been 
originally  made.  This  presumption  was,  however,  a  rebuttable  one,  and  the 
fact  was  left  to  the  jury.  The  object  of  the  prescription  act  was  to  make  the 
presumption  a  conclusive  one,  and  to  render  the  possession  a  bar  or  title  of 
itself  without  having  recourse  to  the  intervention  of  a  jury  to  make  it  so:  Bright 
7.  Walker,  1  Cromp.  M.  &  R.  218.  By  this  act  the  right  to  lights  acquired 
by  occupancy  was  based  on  positive  enactment,  instead  of  on  a  presuraption 
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of  a  grant:  TapHng  v.  Jones,  I  H.  L.  Gas.  290;  S.  C,  34  Law  J.  Rep.  (N.  S.) 
C.  P.  842.  The  ria^ht  thus  aoqnired  by  occupancy  is  a  right  against  all  the 
world — a  right  in  remr-taid  may  be  gained  not  only  without  the  consent,  but 
without  the  knowledge  of  the  servient  owner;  and  a  tenant  for  life  or  years 
might  allow  his  neighbor  to  acquire  an  absolute  right  to  light  over  the  land 
he  occupies,  and  neither  the  reversioner  nor  remainder-man  oould  do  anything 
to  prevent  the  right  from  accruing:  Frewen  v.  Phillips,  11  C.  B.  (N.  S.)  455; 
Jones  y.  Tapling,  12  Id.  853;  S.  C,  31  L.  Rep.  (N.  S.)  G.  P.  349;  S.  C,  11  H. 
L.  Gas.  312;  S.  G.,  34  L.  J.  Bep.  (N.  S.)  G.  B.  348. 

GoNDiTiONs  Required  to  Render  Bight  to  Lights  bt  Prbsgriptiov 
Secure. — 1.  The  required  number  of  years  during  which  enjoyment  of  an 
easement  mast  be  had,  must  be  the  years  next  preceding  the  time  when  the 
action  is  brought:  Parker  v.  MUchdl,  11  Ad.  A;  El.  788;  Richards  v.  Fry,  7 
Id.  698;  Ward  v.  Bobins,  15  Mee.  &  W.  237;  Lotoe  v.  Carpenter,  6  Ex.  825b 
2.  The  light  must  have  been  enjoyed  for  the  full  period  of  time  without  in- 
terruption. This  is  specially  provided  by  statute.  The  interruption  must  be 
by  some  other  person  than  the  claimant,  and  not  simply  a  cessation  by  him: 
Carr  v.  Foster,  3  Q.  B.  581.  Though  the  light  be  obstructed  for  twelve 
months,  if  the  party  making  the  obstruction  promise  to  remove  it  before  the 
twelve  months  expire,  and  twelvemonths  have  not  elapsed  since  the  promise, 
it  is  not  such  an  interruption  as  will  defeat  the  plaintifiTs  claim:  GcUe  v.  Alh 
bolt,  8  Jur.  (N.  S.)  087;  Plasterers  Co,  v.  Parish  Clerks  Co.,  6  Ex.  635;  Bennison 
V.  Cartrightf  3  Law.  J.  (N.  S.)  Q.  B.  137.  As  the  interruption  must  be  for  a 
year  to  be  of  any  avail,  it  follows  that  a  statutory  title  may  be  gained  in  a 
little  more  than  nineteen  years.  This  has  been  so  decided:  Flight  v.  Thomas, 
11  Ad.  &  El.  688;  S.  G.,  8  Gl.  &  Fin.  231.  3.  The  enjoyment  must  bo  had  in 
the  character  of  an  easement  distinct  from  the  land  over  which  it  is  had,  and 
on  which  it  is  sought  to  impose  the  easement.  So  if  one  owns  a  house,  and 
rents  a  garden  over  which  the  light  comes,  he  can  acquire  no  easement  over 
it:  Harbridge  v.  Warwick,  3  Ex.  552.  4.  The  enjoyment  can  not  become  a 
right  until  twenty  years  after  the  expiration  of  any  lease  or  deed  in  writing, 
giving  the  right  for  a  term  of  years:  Mayor  of  London  v.  Ths  Pemterers  Co., 
2  Moo.  &  R.  409. 

Loss  OF  ENJOTMXirr  of  Ancient  Lights  may  come  in  three  ways:  1.  By 
abandonment;  2.  By  release;  3.  By  unity  of  possession.  "  When  a  window 
has  been  shut  up  for  twenty  years  the  case  stands  as  though  it  had  never  ex- 
isted:*' Laurence  v.  Ohee,  3  Gamp.  514.  "There  is  nothing  unreasonable  in 
holding  that  a  right  which  is  gained  by  occupancy  should  be  lost  by  abandon- 
ment." And  a  cessation  of  enjoyment  for  a  much  shorter  period  will  put  an 
end  to  it:  Lvjgins  v.  Inge,  7  Bing.  693;  Heg,  v.  Chorley,  12  Q.  B.  518.  So 
where  plaintiff  had  a  house  with  ancient  windows,  and  tore  it  down,  and  put 
up  a  bam  without  windows  instead,  which  stood  seventeen  years,  and  de- 
fendant erected  a  building  next  to  the  blank  wall  of  the  bam,  and  plain tifl 
then  cut  a  window  in  the  wall  where  the  window  had  formerly  been,  and 
then  brought  an  action  for  obstroction  of  this  window,  it  was  held  that  judg- 
ment should  be  in  favor  of  the  defendant:  Moore  v.  Batoaon,  3  Bam.  &  Grass. 
332;  S.  G.,  5  Dow.  &  Ry.  234;  Stokoe  v.  .Singers,  8  EL  &  Bl.  31. 

Whether  Alteration  of  a  Window  will  be  Gonsidbred  an  Abandon- 
ment of  a  right  to  light  to  it,  has  been  much  discussed,  and  the  decisions  are 
conflicting  upon  the  question.  It  was  early  decided  that  merely  changing 
the  sash  and  blinds,  or  even  glass,  would  not  be  construed  as  an  abandonment 
of  the  right:  Cotterell  v.  Orijlths,  4  Esp.  69;  Turner  v.  Spooner,  1  Drew,  ft 
8m.  473;  Jackson  v.  Duke  qf  New  CastU,  33  L.  J.  (N.  S.)  Gh.  702;  4 N.  R  45a 
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The  Addition  ut  New  Windows  dobs  not  Avfbct  thb  Pbivilbobs  ov 
Old  Ones;  and  the  enlargement  of  a  window  leaves  the  space  it  ocoapied>8txll 
privileged:  Chandler  v.  Thomptany  3  Camp.  80;  East  India  Co.  v.  Vincent,  2 
Atk.  83;  Cherringion  v.  Abney,  2  Vern.  646;  T?ioma8  v.  Thomas,  2  Cromp. 
M.  &  R.  39.  This  seems  to  be  a  rational  doctrine,  but  a  different  view  took 
possession  of  the  courts;  and  in  Renshaw  v.  Bean,  18  Q.  B.  112,  which  was 
for  a  time  a  leading  case  upon  the  subject,  it  was  held,  that  where  the 
owner  made  such  additions  that  the  owner  of  the  adjoining  land  could  not 
obstruct  the  new  windows  without  affecting  the  old,  he  might  obstruct  all: 
Hvtchinson  v.  CopeOeake,  8  C.  B.  (N.  S.)  102,  and  9  Id.  863;  Wilson  v.  Totm- 
end,  1  Drew.  &  Sm.  324;  Davies  y.  Marshall,  Id.  557;  Twrner  t.  Spooner,  Id. 
467;  WeeUherUfj  v.  Boss,  1  Hem.  &  M.  349;  OarriU  v.  Sharpe,  3  Ad.  &  EL  330. 
The  original  doctrine  has  been  restored  by  the  decision  of  the  house  of  lords 
in  the  case  of  Tapling  v.  Jones,  11  H.  L.  Gas.  290;  S.  0.,  34  L.  J.  (N.  S.)  0.  P. 
842.  The  case  was  elaborately  argued,  is  a  representative  one  in  many  psr* 
tioolars,  and  will  undoubtedly  fix  the  doctrine  for  the  future. 

BioHt  TO  Window  Lights  hat  also  bs  Extinoitibhsd  by  Wtfrkss  Bi* 
LBASS.  But  in  order  to  be  effectual  it  must,  as  in  the  case  of  any  other  incor- 
poreal hereditament,  be  under  seal.  Nevertheless  a  person  may,  by  his  con- 
duct, release  his  right  to  ancient  lights,  or  at  least  do  that  which  accomplishes 
the  same  purpose.  Thus  where  the  owner  has  induced  another  to  incur  ex- 
pense in  a  way  that  infringes  upon  such  OMmer's  rights,  a  court  of  equity  will 
prevent  his  insisting  on  his  legal  rights  so  as  to  defeat  the  object  for  which 
the  expense  was  incurred:  Dann  t.  Spttrrier,  7  Ves.  231;  DunbaU  v.  WaUerSf 
12  L.  T.  (N.  S.)  759. 

When  the  Owneb  of  Window  Lights  Bboomes  also  the  Owner  ov 
the  Land  over  which  the  light  comes,  the  right  to  light  as  an  easement  is 
suspended.  In  Simjyer  v.  Foley,  2  Johns.  &  H.  563,  Wood,  V.  C,  said:  ''I 
apprehend  it  is  clear  that  the  effect  of  a  union  of  the  ownership  of  dominant 
and  servient  tenements  for  different  estates,  is  not  to  extinguish  an  easement 
of  this  description,  but  merely  to  suspend  it  so  long  as  the  union  of  ownership 
continues;  and  that  upon  a  severance  of  the  ownership  the  easement  revives." 
But  if  the  estates  of  the  two  tenements  are  of  an  equally  high  and  perdurable 
character,  unity  of  possession  will  operate  to  extinguish  the  easement:  Bex  v. 
Inhabitants  of  Hermitage,  Garth.  239.  And  even  unity  of  seisin  alone  is  con« 
aidered  sufficient:  ScoU  v.  Scott,  16  East,  343;  Clayton  v.  Corby,  2  G.  &  D. 
174.  But  mere  momentary  seisin  is  not  enough:  James  v.  Plant,  4  Ad.  &  EL 
766. 

Extent  ot  Bight  to  Ancient  Lights. — ^The  general  rule  in  regard  to  the 
extent  of  the  right  to  ancient  lights  is  that  the  owner  of  the  servient  tene- 
ment must  not  make  any  such  use  thereof  as  to  render  the  dominant  tene- 
ment uncomfortable  for  occupation  or  less  beneficial  for  the  purposes  of  busi- 
ness. He  may  lessen  the  light  of  the  dominant  tenement,  but  in  order  to 
give  the  owner  of  it  a  right  of  action,  there  must  be  such  a  privation  of  light 
as  to  render  the  house  uncomfortable  or  prevent  him  from  carrying  on  his  ac- 
customed business,  as  he  had  formerly  done:  Bach  v.  Stacey,  2  Gar.  &  P.  465; 
Dent  T.  The  Auction  Mart  Co.,  L.  B.,  2  Eq.  245;  S.  G.,  35  L.  J.  (K.  S,)  Gh. 
660;  Wells  v.  Ody,  7  Car.  &  P.  410;  Parker  v.  Smith,  6  Id.  438;  PHngU  v. 
Wemham,  7  Id.  377;  Embrey  v.  Oioen,  6  Ex.  353;  Wynstanley  v.  Lee,  2  Swan, 
838;  Clark  v.  Clark,  L.  R.,  1  Ch.  20;  S.  C,  35  L.  J.  (N.  S.)  Ch.  153.  Whether 
there  is  any  difference  between  the  town  and  the  country  as  to  the  amount  of 
light  to  which  the  owner  is  entitled,  there  has  been  some  question,  but  the 
doctrine  now  seems  to  be  established  l-hs-t  th«:rie  is  no  difference:    Yates  t. 
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Jack,  L.  B.,  1  Ch.  299;  S.  C,  35  L.  J.  (N.  S.)  Ch.  544;  Deni  v.  The  AuOkm 
Mart  Go,,  L,  R.,  2  Eq.  248;  S.  C,  35  L.  J.  (N.  S.)  Eq.  562;  Tipping  v.  The 
St,  Helena  Smelting  Co,,  4  Best  &  S.  608,  616;  Lyon  v.  Dillimore,  14  W.  K 
511;  MaHin  v.  Headon,  L.  R.,  2  Eq.  430;  S.  C,  35  L.  J.  (N.  S.)  Eq.  604. 

But  eoiUra,  see  Durell  v.  Pritchard,  L.  R.,  1  Ch.  251;  S.  C,  35  L.  J.  (N. 
S.)  Ch.  226;  Clark  v.  Clark,  L.  R.,  1  Ch.  16;  S.  C,  35  L.  J.  (N.  S.)  Ch.  151; 
Hol»on  V.  WhiUingham,  35  L.  J.  (N.  S.)  Ch.  228. 

The  American  Doctrine  Different  from  the  English. — ^ItisDOw  qnite 
well  settled  in  America  that  no  right  to  light  is  acquired  laterally  over  the 
land  .of  an  adjaceA.t  owner  by  mere  use  or  prescription  for  any  length  of  time. 
In  other  words,  the  English  doctrine  that  by  an  uninterrupted  enjoyment 
for  twenty  years  the  owner  acquires  a  right  of  action  against  his  neighbor  for 
stopping  ancient  windows  by  the  erection  of  buildings  upon  his  own  lands,  is 
repudiated,  and  forms  no  part  of  the  law  of  this  country.  The  ground  for 
the  decisions  are:  1.  The  making  of  a  window  in  one's  own  building  on  his 
own  land,  though  looking  out  over  the  land  of  his  neighbor,  is  no  encroach- 
ments upon  his  neighbor's  rights,  and  can  not  therefore  be  regarded  as  ad- 
verse to  him.  It  lacks  therefore  one  of  the  chief  elements  of  a  prescriptive 
right.  2.  The  English  doctrine  is  not  applicable  to  the  state  of  things  in  this 
country,  and  would,  if  applied,  work  mischievous  consequences  in  our  cities 
and  villages.  In  Parker  v.  Foote,  19  Wend.  308,  the  question  came  directly 
before  the  court,  and  the  case  became  a  leading  one  upon  the  subject.  This 
was  an  action  for  obstructing  the  light  of  the  plain tifTs  house,  which  he  had 
built  twenty-four  years  before  upon  land  bought  from  the  defendant.  De- 
fendant, after  this  lapse  of  time,  built  a  house  on  the  land  he  retained,  and 
by  so  doing,  obstructed  the  light  to  the  plaintifiTs  window.  Bronson,  J., 
After  an  able  and  exhaustive  review  of  the  decisions,  repudiated  the  English 
^doctrine  and  declared  it  to  be  an  anomaly  in  the  law.  The  decision  is  based 
upon  the  two  points  above  mentioned,  and  in  regard  to  them  says:  *'In  the 
>case  of  lights  there  is  no  adverse  user,  nor  indeed  any  use  whatever  of  an- 
other's property,  and  no  foundation  is  laid  for  indulging  any  presumption 
against  the  rightful  owner;"  and  again,  "but  it  can  not  be  applied  in  the 
growing  cities  and  villages  of  this  country  without  working  the  most  mis- 
chievous consequences.  It  has  never,  we  think,  been  deemed  a  part  of  our 
law."  This  decision  has  often  been  approved  in  New  York,  and  may  be  con- 
aidered  the  settled  law  of  that  state:  Myers  v.  Oemmel,  10  Barb.  537;  Doyl 
V.  Lord,  64  N.  Y.  439;  Johnson  v.  OppenhHm,  12  Abb.  (N.  S.)  449;  Picbard 
v.  Collins,  23  Barb.  444;  Raddiffs  Ex'rs  v.  Mayor  etc,  of  Brooklyn,  4  N.  Y. 
1200;  Auburn  and  Colo  P,  Road  v.  Douglass,  9  Id.  447;   iVhite  v.  Spencer, 

14  Id.  252;  Matter  qf  Olive  Lee  &  Co,'s  B%  21  Id.  20;  Lampman  v.  Milks, 
Id.  512;  Adams  v.  Van  Alslyne,  25  Id.  238;  Flora  v.  Carheau,  38  Id.  115; 
HaU  V.  Augsbury,  46  Id.  625;  McKeon  v.  See,  4  Rob.  467;  Wolf  v.  Frost,  4 
Sandf.  Ch.  90;  Banks  v.  Am,  Tract  Society,  Id.  464. 

The  view  thus  taken  in  New  York  has  been  followed  by  nearly  all  the 
states  where  the  question  has  arisen:  Pierre  v.  Fernald,  26  Me.  436;  S.  C, 
anie,  573;  Hoy  v.  SterreU,  2  Watts,  327;  Wheatley  v.  Baugh,  25  Pa.  St.  532; 
Haverstick  v.  Sipe,  33  Id.  368;  Napier  v.  BvlwurkU,  5  Rich.  311,  overruling 
McCready  v,  Thompson,  Dudley,  131;  Fifty  Associates  v.  Tudor,  6  Gray,  259; 
Rogers  v.  Sawin,  10  Id.  376;  Carrig  v.  Dee,  14  Id.  583;  Richardson  v.  Pond, 

15  Id.  387;  PcUne  v.  Boston,  4  Allen,  169;  RandaJl  v.  Sanderson,  111  Mass. 
119;  Hubbard  v.  Town,  33  Vt.  295;  Hieatl  v.  Morris,  10  Ohio  St.  630;  Mtd- 
len  v.  Strieker,  19  Id.  142;  Klein  v.  Qehrung,  25  Tex.  238;  Ward  v.  Neal,  37 
Ala.  500;  Pimtll  v.  Sirr^i,  I  "VV't^.  ''/a.  1;  Stein  v.  Hauck,  56  Ind.  65;  Ray  v. 
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Stoeeney,  14  BobIi,  1;  Chtest  ▼.  Reynolds^  68  HL  478.  In  Maryland,  by  a  dic- 
tum in  Wright  ▼.  Frtfman^  5  Har.  &  J.  477,  it  was  thonght  the  English  doc- 
trine would  prevail,  bat  in  Cherry  ▼.  Sidn^  11  Md.  23,  the  contrary  was  de- 
cided. 

In  opposition  to  this  long  array  of  adjudications,  the  English  rule  has  had 
the  certain  support  of  but  one  state,  yiz.,  Delaware,  though  New  Jersey  may 
possibly  be  included  as  approving  that  doctrine.  In  Delaware,  in  the  case  of 
Clavmon  v.-Penroae,  15  Am.  L.  Reg.  (N.  S.)  6,  after  an  exhaustive  review  of 
American  and  English  decisions,  the  court  adopted  the  English  doctrine,  and 
enjoined  the  defendant  from  building  a  house  on  a  vacant  lot  adjoining 
plaintiff's,  by  which  plaintiff's  windows  would  be  darkened.  In  New  Jersey 
the  same  doctrine  seems  to  have  been  approved,  in  Hobeaon  v.  PUtengtr^  1 
Green's  Ch.  57;  but  the  question  was  not  necessarily  decided  in  the  case,  and 
may  have  rested  upon  another  ground,  and  if  it  did  not,  it  still  may  be  con- 
■Idered  as  ovexroled:  Haiyden  t.  DuU^er,  31  N.  J.  Eq,  217. 


Mtbioe  v.  Hasey. 

[27  ICAOia,  9.] 

WoBDfl,  **I  HXfiiBY  Guarantee  the  Payment  or  the  within  Note,  B.  D. 
H.,"  written  on  the  back  of  a  note,  R.  D.  H.  being  the  payee,  are  a  suf- 
ficient indorsement  to  enable  the  holder  to  sue  in  his  own  name. 

Maker  ot  a  Note  is  not  Entitled  to  Prove  it  Usurious  by  his  own  oath, 
in  an  action  upon  the  note  by  an  indorsee. 

When  a  Statute  has  Received  a  Judicial  Construction  of  the  court  of 
the  state  where  it  was  in  force,  and  has  been  re-enacted,  the  legislature 
is  understood  to  have  adopted  the  construction  given. 

Absuiipsit  upon  a  promissoiy  note  for  forty  dollars.  The  case 
was  submitted  to  the  court  upon  the  agreement,  that  if  the  court 
should  be  of  opinion  that  the  plaintiff  had  no  right  to  bring  said 
action  in  his  own  name  as  indorsee,  the  plaintiff  is  to  become 
nonsuit.  If  the  court  should  be  of  opinion  that  the  plaintiff 
might  bring  said  action  in  his  own  name,  by  virtue  of  the  origi- 
nal writing,  indorsed  on  said  note  and  signed  by  said  Hill,  then 
the  defendant  is  to  be  defaulted;  unless  the  court  should  further 
be  of  opinion,  that  the  defendant  ought  to  be  permitted  to  prove 
the  original  contract  usurious  by  his  own  oath,  in  which  case 
the  action  is  to  be  opened  for  a  hearing  upon  that  point.  The 
other  facts  appear  in  the  opinion. 

J.  8,  Abbott,  for  the  plaintiff. 

E.  EvereUy  for  the  defendant. 

By  Court,  Tennet,  J.  The  defendant  made  his  note  to  B.  D* 
JBill  or  order,  on  October  7, 1887,  on  demand  and  interest.  The 
plaintiff's  agent,  on  the  thirteenth  day  of  May,  1843,  settled  a 
claim  of  the  plaintiff  against  the  payee,  and  received  the  note  in 
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part  payment  with  the  following  agreement  on  the  back:  "  May 
18y  1843.  I  hereby  guarantee  the  payment  of  the  within  note. 
B.  D.  Hill."  At  the  trial  of  the  action  the  plaintiff  was  permit- 
ted by  the  court,  against  the  objection  of  the  defendant,  to  alter 
the  indorsement,  so  that  it  now  reads:  "May  13, 1843.  Pay 
the  within  to  Josiah  Myrick,  and  I  hereby  guarantee  the  pay- 
ment of  the  within  note,  for  Talue  received.     K.  D.  HiU." 

The  defendant  denies  that  the  note  was  ever  transferred,  so 
that  an  action  can  be  maintained  in  the  name  of  the  plaintiff; 
and  insists,  that  as  the  name  of  the  payee  was  placed  to  an 
agreement,  which  was  perfect  in  itself,  it  can  have  no  other 
effect  than  that,  which  its  terms  import,  therein  differiog  from 
an  indorsement  in  blank.  A  blank  indorsement  is  sufficient  of 
itself  to  transfer  the  right  of  action  to  any  bona  fide  holder:  Chitty 
on  Bills,  c.  6,  p.  255.  The  additional  words  permitted  by  the 
cotirt,  would  in  no  respect  change  the  rights  of  parties.  If  the 
note  had  not  been  transferred  before  the  alteration,  it  was  not 
so  afterwards.  Several  cases  are  relied  upon  by  the  defendant, 
in  support  of  the  position  taken.  The  case  of  Taylor  v.  Binney, 
7  Mass.  479,  was  where  one  Fales  made  his  note  to  the  defend- 
ant or  order,  dated  April  21, 1805,  payable  in  six  months,  on 
the  back  of  which  was  the  following:  ''  December  13,  1805.  I 
guarantee  the  payment  of  the  within  note  in  eighteen  months, 
provided  it  can  not  be  collected  of  the  promisor  before  the 
time,"  signed  by  the  defendant.  The  plaintiff  was  not  the  party 
to  the  guaranty  or  assignment,  when  it  was  made;  and  no  evi- 
dence was  in  the  case  of  any  subsequent  privity  or  assent  be- 
tween him  and  the  defendant.  The  question,  whether  an  action 
could  have  been  sustained  in  the  name  of  the  party,  to  whom 
the  guaranty  was  made,  against  the  maker  of  the  note,  did  not 
and  could  not  arise.  The  court  say,  however:  "  If  this  indorse- 
ment, in  the  whole  tenor  of  it,  may  be  construed  to  be  not  only 
a  guaranty,  but  also  a  transfer  and  assignment  of  the  note, 
which  seems  to  have  been  the  intention  and  understanding  of  the 
parties;  the  principal  objection  to  the  title  of  the  plaintiffs  re- 
mains in  force."  The  court  held  the  guaranty  not  negotiable, 
and  therefore  the  action  not  maintainable. 

In  True  v.  Fuller,  21  Pick.  140,  three  notes  were  given  by 
Bryan  Morse  to  Elisha  Fuller,  secured  by  mortgage  of  real 
estate — the  payee  indorsed  the  note  in  blank,  and  on  the  same 
the  defendant  signed  the  following:  *'  I  guarantee  the  payment 
of  senii-annual  interest  on  this  note  as  well  as  the  principal." 
The  action  was  not  in  the  name  of  the  person  to  whom  the 
guaranty  was  made.     The  court  held,  that  '*  the  guaranty  was 
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not  negotiable  in  itself,  and  could  not  be  alteied  either  by  strik* 
ing  out  words,  so  as  to  convert  it  into  a  general  indorsement,  or 
by  filling  up  as  in  case  of  a  blank  indorsement.  In  the  latter 
case  an  indorser,  by  leaving  a  blank  over  his  name,  tacitly 
agrees,  that  any  subsequent  lawful  holder  may  insert  suitable 
words,  to  render  him  liable  in  the  same  manner  and  to  the  same 
extent  implied  by  his  indorsement  and  the  usages  of  business." 
Here  the  paper  was  negotiated  and  transferred  by  the  indorse- 
ment of  the  payee,  and  the  only  question  was,  whether  the 
guaranty  of  a  stranger  to  the  note  in  its  inception  was  nego- 
tiable. The  case  of  Lamourievuc,  in  error,  v.  Hewit,  5  Wend. 
807,  was  similar  to  the  one  last  cited.  The  note  was  given  by 
P.  Williamson  to  S.  Beecher  or  bearer,  and  while  it  was  owned 
by  one  Tuttle,  previous  to  its  becoming  due,  the  plaintiff  in 
error  indorsed  on  it  the  following:  "  I  warrant  the  collection  of 
the  within  note  for  value  received,"  and  signed  his  name  to  the 
same.  The  court  held  the  guaranty  not  negotiable.  The  note 
itself  being  the  property  of  the  holder,  and  payable  to  William- 
son or  bearer,  the  decision  would  be  no  impediment  to  the  suc- 
cessful prosecution  of  a  suit  against  the  maker.  In  Canfield  v. 
Vaughan  et  al.,  8  Mart.  695,  no  such  question  as  the  one  under 
consideration  was  presented  for  decision.  But  the  case  con- 
tains a  dictum  which  supports  the  ground  taken  by  the  defend- 
ant. It  is  the  opinion  of  a  great  judge,  and  so  far  is  entitled 
to  consideration. 

The  question  does  not  seem  to  have  been  distinctly  raised  in 
those  cases,  when  the  subject  of  the  negotiability  of  guaranties, 
on  bills  of  exchange  and  promissory  notes,  has  been  discussed, 
whether  the  contract,  which  was  full  and  perfect  in  itself  upon 
a  note,  and  not  containing  words  of  transfer,  did  or  did  not 
have  the  effect  to  transfer  it.  But  there  are  many  cases,  where 
the  court  seem  to  consider  it  as  a  matter  not  admitting  of  a 
doubt  that  the  note  or  bill  was  transferred.  In  Blakely  v. 
Grant,  6  Mass.  386,  the  plaintiff,  as  indorsee  of  the  payee, 
brought  an  action  on  a  foreign  bill  of  exchange  against  the  de- 
fendant as  drawer.  The  bill  was  on  Johnson  Grant  &  Son, 
payable  to  Dominique  Lajus,  and  on  the  back  was  the  following 
indorsement:  ''  Should  the  within  exchange  not  be  accepted  and 
paid  agreeably  to  its  contents,  I  hereby  engage  to  pay  the  holder, 
in  addition  to  the  principal,  twenty  per  cent,  damages."  Signed, 
Dominique  Lajus.  Parsons,  C.  J.,  in  delivering  the  opinion  of 
the  court  says:  **  As  the  payee,  if  he  made  the  indorsement,  ex- 
pressly promises  to  pay  the  bolder  twenty  per  cent,  damage, 
besides  the  principal,  if  the  bill  should  be  dishonored,  we  are 
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Batisfied  tliat  the  indorsement  is  evidence  of  a  transfer  of  the 
bill  without  naming  the  indorsee;  and  in  this  respect  the  in- 
dorsement may  be  considered  as  general,  and  a  bona  fide  holder 
may  fill  it  up,  by  inserting  above  the  express  stipulation  a  di- 
rection to  pay  the  contents  to  his  order  for  value  received." 
The  same  principle  is  found  in  that  of  VpJiam  v.  Prince,  12  Id.  14. 
A  note  dated  March  23, 1809,  made  to  the  payee  or  order  on  de- 
mand, was  delivered  to  one  Faulkner,  indorsed  thus:  ''Boston, 
March  25,  1809.  I  guarantee  the  payment  of  this  note  within 
six  months.  Andrew  H.  Prince."  Faulkner  transferred  the 
same  as  collateral  security  for  a  bona  fide  debt.  The  action  vnis 
against  the  payee  as  indorser  of  the  note.  The  court  say:  *'  The 
defendant's  engagement  amounts  to  a  promise,  that  the  note 
should  at  all  events  be  paid  within  six  months.  Now  this  prom- 
ise may  not  be  assignable  in  law;  and  yet  the  note  itself  may  be 
assignable  to  the  party  to  whom  it  was  so  transferred,  so  that 
upon  non-payment  of  it  by  the  promisor,  the  holder  would  have 
a  right  of  action  against  Prince  as  indorser." 

Judge  Story,  in  view  of  all  these  cases,  remarks:  "An  indorse- 
ment by  the  payee,  or  other  lawful  holder,  may  enlarge  his  re- 
sponsibility beyond  that  ordinarily  created  by  law,  without  in 
any  manner  restraining  the  negotiability  of  the  bill."  "An  in- 
dorser may  absolutely  guarantee  the  payment  of  the  bill  in  all 
events,  and  dispense  with  demand  or  notice. "  In  such  case  there 
is  no  reason  to  infer,  that  the  indorser  means  to  restrain  the  fur- 
ther negotiability  of  the  bill,  even  if  he  does  mean  to  restrain  the 
effect  of  the  guaranty  to  his  immediate  indorsee.  And  if  the  in- 
dorsement is  either  vnthout  the  name  of  any  person,  to  whom  it  is 
indorsed,  but  a  blank  is  left  for  the  name,  or  if  the  bill  is  in- 
dorsed to  a  person  or  his  order,  or  to  the  bearer,  with  such  a 
guaranty,  there  is  certainly  strong  reason  to  contend  that  he 
means  to  give  the  benefit  of  the  guaranly  to  eveiy  subsequent 
holder,  and  at  all  events  such  a  holder  has  a  right  to  hold  him 
as  indorser  of  the  bill,  as  he  has  left  its  negotiability  unre- 
strained:" Stoiy  B.  Exch.,  sec.  215.  The  author's  references 
are  to  cases,  where  there  was  no  other  indorsement  of  the  name 
of  the  party,  than  that  afiSxed  to  the  guaranty.  In  reference  to 
the  case  of  Upham  v.  Prince,  supra,  he  remarks  in  a  note  to  the 
section  referred  to:  "  This  last  decision  seems  to  me  to  contain 
the  true  doctrine,  and  it  is  not  easy  to  perceive  what  reasonable 
objection  lies  to  it.  The  indorsement  amounts  in  legal  effect  to 
an  agreement  to  be  bound  as  indorser  for  six  months,  and  that  a 
demand  need  not  be  made  upon  the  maker  of  the  note  for  pay- 
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meiit  at  an  earlier  period.  It  is  therefore  a  mere  waiver  of  the 
ordinary  rule  of  law  as  to  reasonable  demand  and  notice  upon 
notes  payable  on  demand."  The  right  to  sustain  this  action  in 
the  name  of  the  plaintiff,  the  bona  fide  holder  of  the  note, 
against  the  maker,  is  fully  supported  by  the  authorities  of 
Massachusetts,  while  we  were  a  part  of  that  state,  and  since  the 
separation,  and  by  all  the  authorities,  which  have  been  exam- 
ined, excepting  by  the  dictum  of  the  cotirt  of  Louisiana,  which, 
notwithstanding  its  high  character,  is  by  no  means  sufficient  to 
overbalance  all  which  exists  against  it. 

2.  By  the  agreement  of  the  parties,  if  the  court  should  be  of 
the  opinion,  that  the  defendant  is  entitled  to  prove  the  note 
usurious  by  his  own  oath,  the  action  is  to  be  opened  for  a  hear- 
ing upon  that  point,  as  the  court  shall  order.  The  statute  of 
1783,  c.  55,  sec.  2,  was  the  subject  of  judicial  construction^  and 
held  to  mean,  that  "  the  statute  contemplates  causes  only,  where 
the  original  contracting  parties  are  also  parties  to  the  suit:" 
Putnam  y.  Churchill,  4  Mass.  516;  Binney  v.  Merchant,  6  Id.- 190. 
The  language  of  the  statute  of  1834,  c.  122,  sec.  3,  and  the  re- 
vised statutes,  c.  69,  sec.  3,  is  substantially  the  same  so  far  as  it 
relates  to  the  right  of  the  parties  to  tender  and  take  their  oaths 
respectively.  When  a  statute  has  received  a  judicial  construc- 
tion of  the  court  of  the  state  where  it  was  in  force,  and  the 
same  statute  has  been  re-enacted  with  the  same  provision,  which 
has  been  the  subject  of  judicial  discussion  and  decision,  the 
legislature  are  understood  to  have  adopted  the  construction 
given:  Butland  v.  Mendon,  1  Pick.  154. 

By  agreement  of  the  parties,  the  defendant  is  to  be  defaulted. 

Ck>N8TRnonoN  ot  Common  Law  Tebms  in  Statute. — ^Where  temui  used 
Id  the  oommon  law  are  contained  in  a  statute  or  the  constitation,  without  an 
explanation  of  the  sense  in  which  they  are  employed,  they  should  receive 
that  construction  which  has  been  affixed  to  them  by  the  eommon  law:  Car- 
petUer  ▼.  SkUe,  84  Am.  Dec  116. 


Plaibted  V.  Boston  ajscd  Kennbbbo  Stbah  Nav- 
igation Cio. 

[37  MADia,  1S2.] 

CoLLisioir  OT  Vbssbu  at  Sea,  without  Fault  Imputabli  to  Eithxb,  ii 
not  an  "act  of  Qod." 

OwNXBSOE  Steamboat,  Admitted  to  be  Common  Cabbiebs,  abb  Liable 
for  a  shipment  lost  by  means  of  a  collision  with  another  vessel  at  sea» 
and  without  fault  imputable  to  cither,  there  being  no  express  stipula- 
tion that  they  should  be  ex<impt  from  perils  of  the  sea. 
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Assumpsit  for  some  hides.  Defendants  admitted  that  the 
hides  were  received  on  their  steamboat,  which  was  used  as  a 
common  carrier;  that  the  hides  were  lost  at  night,  on  May  28, 
1838,  in  consequence  of  a  collision  with  the  schooner  Curlew, 
which  stove  a  hole  in  the  steamboat,  causing  her  to  sink  with 
her  cargo  Upon  these  facts,  it  was  agreed,  that  if  the  court 
was  of  opinion  that  the  defendants  were  liable,  without  proof  of 
negligence  on  their  part,  then  they  were  to  be  defaulted,  and 
the  damages  were  to  be  assessed  by  the  court;  but  if  not  liable 
without  such  proof,  then  the  cause  was  to  be  submitted  to  a 
jury  to  determine  whether  there  was  any  negligence  on  the  part 
of  the  defendants. 

Wells  and  Dan/orth,  for  the  plaintiff. 

EvanSy  for  the  defendants. 

By  Court,  WHmiAN,  C.  J.  We  are  required  to  decide,  whether 
the  owners  of  a  steamboat,  admitted  to  be  a  common  car- 
rier, are  liable  for  a  shipment  on  board  of  her,  lost  by  means 
of  a  collision  with  another  vessel  at  sea,  and  without  fault  im- 
putable to  either,  there  being  no  express  stipulation  of  any  kind, 
between  the  plaintiff  and  defendants,  that  they  should  be  ex- 
empted from  perils  of  the  sea.  Such  a  disaster  must  be  ad- 
mitted to  be  within  the  meaning  of  the  terms  "  perils  of  the  sea:'' 
BuUer  et  al.  v.  Fisher  et  al.,  3  Esp.  67;  Story  on  Bail.,  sees.  611, 
612.  And  if  these  terms  are  synonymous  with  the  terms ''  act  of 
G-od/'  in  their  technical  sense,  the  case  is  clearly  with  the  defend- 
ants; for  they  are  not  responsible,  if  the  loss  was  in  such  tech- 
nical sense,  the  act  of  Ood.  And  Mr.  Justice  Colcock,  in 
Blyihe's  Ex'rs  v.  Marsh  et  al.,  1  McCord,  360,  remarked,  that  in- 
evitable accident  and  perils  of  the  sea  were  convertible  terms, 
so  far  as  they  relate  to  the  responsibility  of  the  carrier  to  the 
owner;  and  he  is  understood,  by  the  counsel  for  the  defend- 
ants, to  use  those  terms  as  synonymous  with  the  terms  *'  act  of 
Qod."  But  it  may  be  doubtful  whether  he  so  intended;  for 
the  case  before  him  did  not  present  the  case  of  a  common  car- 
rier; and  he  speaks  only  of  a  carrier,  who  was  conveying  a  cargo 
from  one  port  to  another;  and,  so  far  as  appears,  was  engaged 
for  the  voyage,  under  a  bill  of  lading  stipulating  to  carry  the 
cargo  and  deliver  it,  the  dangers  of  the  seas  being  excepted. 
The  decision  was  against  the  carrier  upon  the  ground  of  negli- 
gence. 

Story  in  his  work  (section  above  cited)  does  not  undertake  to 
decide,  whether  the  terms,  perils  of  the  sea,  and  inevitable  acci- 
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dent,  and  the  acts  of  Ood,  are  synonymous;  but  says,  if  perils 
of  the  sea  are  to  be  so  considered,  then  the  decisions  upon  the 
meaning  of  these  words  become  important  in  a  practical  point 
of  Tiew,  in  all  cases  of  maritime  and  water  carriage.  He,  how- 
ever, expresses  a  doubt  whether  the  precise  meaning  of  this 
phrase  is  very  exactly  settled.  In  3  Kent's  Com.  216,  it  is  said, 
*'  X>erils  by  sea  denote  natural  accidents,  peculiar  to  that  element, 
which  do  not  happen  by  the  intervention  of  man,  nor  are  to  be 
prevented  by  human  prudence;"  and  again,  on  the  same  page, 
"  it  is  a  loss  happening  in  spite  of  all  human  effort  and  sagac- 
ity." And  the  same  author,  in  volume  2,  p.  601,  says:  ''The 
books  abound  with  strong  cases  of  recovery  against  common 
carriers,  vnthout  any  fault  on  their  part;  and  we  can  not  but 
admire  the  steady  and  firm  support  which  the  English  courts 
of  justice  have  uniformly  and  inflexibly  given  to  the  salutary 
rules  of  law  on  this  subject,  without  bending  to  popular  sym- 
pathies, or  yielding  to  the  hardships  of  particular  cases."  And 
again,  quoting  Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld.  Baym. 
909,  and  other  authors,  he  says:  "  This  was  a  politic  establish- 
ment, contrived  by  the  policy  of  the  law  for  the  safeiy  of  all 
persons,  the  necessity  of  whose  affairs  obliged  them  to  trust 
these  sorts  of  persons;  and  it  was  introduced  to  prevent  the 
necessity  of  going  into  circumstances  impossible  to  be  unrav- 
eled. The  law  presumed  against  the  common  carrier,  unless 
he  could  show  it  was  done  by  public  enemies,  or  such  acts  as 
could  not  happen  by  the  intervention  of  man,  as  lightning  and 
tempests."  Mr.  Chief  Justice  Best,  in  BUey  v.  Home,  5  Bing. 
217,  says:  "  To  give  due  security  to  property  the  law  has  added 
to  that  responsibility  of  a  carrier,  which  arises  immediately  out 
of  his  contract  to  cany  for  a  reward,  namely,  that  of  taking  all 
reasonable  care  of  it,  the  responsibility  of  an  insurer."  Lord 
Mansfield,  in  Forward  v.  Pittard,  1  T.  B.  27,  defines  the  act  of 
God  to  mean  ''something  in  opposition  to  the  act  of  man." 
Such  remarks  tend  strongly  to  show,  that  the  phrase  "  perils  of 
the  sea,"  which  are  generally  defined  to  be  such  accidents  as  or- 
dinarily result  from  navigation  upon  that  element,  is  not  entirely 
coincident  with  what  is,  in  many  cases,  understood  by  the  act  of 
God,  excusing  a  common  carrier  from  liability  for  losses  of  prop- 
erty under  his  management. 

The  destruction  of  a  vessel  by  rats,  the  precaution  of  keeping 
a  cat  on  board  having  been  adopted,  has  been  adjudged  a  peril 
of  the  sea;  jet  this  could  hardly  be  deemed  a  loss  by  the  act  of 
Ood;  and  could  have  no  resemblance  to  lightning  and  tempests. 
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so  often  named  as  instancing  that  which  would  exonerate  a  com- 
mon carrier  from  loss.  It  is  well  settled,  that  a  fire,  not  the 
effect  of  lightning,  occurring  at  sea,  is  a  peril  of  the  sea:  Marsh. 
Ins.,  c.  13,  sec.  3;  Hale  v.  N.  J.  Steam  N,  Co.,  15  Conn.  539  [39 
Am.  Dec.  398].  Yet  an  accident  so  happening  is  not  accounted 
an  act  of  God,  excusing  a  common  carrier  from  responsibility. 
In  the  case  of  Hahn  y.  Corbeit,  2  Bing.  205,  the  defendant,  the 
carrier,  was  held  answerable;  and  proof  that  he  was  not  guilty  of 
negligence  was  rejected;  and  yet,  there  does  not  seem,  in  that 
case,  to  have  been  any  good  reason,  why  it  should  not  have  been 
deemed  a  case  of  inevitable  accident,  to  a  vessel  navigated  upon 
an  arm  of  the  sea,  and  therefore  a  peril  of  the  sea,  such  as 
should  have  rendered  an. insurer  against  such  x>erils,  answerable 
for  the  loss.  So  also  in  the  case  of  Hodgson  v.  Malcolm,  2  Bos. 
&  Pul.  N.  E.  336,  which  was  an  action  upon  a  policy  upon  a 
ship,  in  which  the  loss  appeared  to  have  originated  from  the 
sudden  impressment  and  carrying  away  of  seamen,  sent  on 
shore  to  cast  off  a  fastening  made  thereto,  and  before  they  could 
accomplish  it,  which  occasioned  her  loss.  This  was  held  to  be 
a  peril  of  the  sea;  but  such  an  act,  it  has  been  considered,  would 
form  no  sufficient  excuse  for  a  common  carrier.  The  loss  origin 
nated  from  the  act  of  man,  and  not  from  the  act  of  Ood:  Mo- 
Arthvr^ei  al,  v.  Sears,  21  Wend.  190. 

In  the  case  of  Smith  v.  Scott,  4  Taunt.  126,  presenting  a  case 
of  collision  between  two  vessels,  it  was  held  to  be  a  loss  from 
perils  of  the  sea,  although  the  plaintiff's  ship  was  run  down  by 
the  gross  negligence  on  the  part  of  the  navigators  of  the  other 
vessel.  There  can  be  no  doubt  that  the  owners  of  tlie  lost  ship, 
if  she  was  of  the  class  denominated  common  carriers,  would 
have  been  answerable  to  the  owners  of  properly  on  board  of  her: 
for  her  loss  was  occasioned  by  the  gross  negligence  of  human 
agents,  and  not  by  any  act  of  God,  in  the  technical  sense  of  that 
phrase.  The  language  of  the  jurists  before  cited,  who  are  cer- 
tainly of  very  high  repute,  equal  to  any  that  this  country  or 
England  has  ever  produced,  is  altogether  inconsistent  with  any 
other  meaning,  than  that  common  carriers  are  subjected,  in  the 
absence  of  stipulations  to  the  contrary,  to  liabilities  much  be- 
yond what  falls  to  the  lot  of  those  who  are  not  such.  Those, 
who  are  of  the  latter  class,  are  rendered  responsible,  under  the 
law  of  bailments,  for  transporting  goods  for  hire,  for  the  highest 
degree  of  diligence,  such  as  every  prudent  man  exercises  in  his 
own  concerns.  This  would  not  be  sufficient  to  exonerate  a  com- 
mon carrier,  in  all  cases,  from  liability.     He  is  bound  not  only 


May,  1847.]       Plaisted  v.  B.  &  K.  S.  N.  Co.  691 

to  the  highest  degree  of  care  and  diligence,  but  as  an  insurer 
against  every  peril,  not  arising  from  the  act  of  God,  as  tempests, 
storms,  lightning,  and  extraordinary  convulsions  of  the  elements, 
or  acts  of  a  public  enemy. 

In  the  case  of  McArthur  v.  Sears,  21  Wend.  190,  before  cited, 
these  subjects  are  discussed  by  Mr.  Justice  Cowen,  in  deliver- 
ing the  opinion  of  the  court,  and  the  authorities  elaborately, 
though  somewhat  desultorily,  reviewed.    In  that  case  the  plaint- 
iffs were  allowed  to  prevail  against  the  defendants,  as  common 
carriers,  for  the  loss  of  a  shipment,  undertaken  to  be  transported 
across  lake  Erie.     The  loss  happened  without  the  slightest 
fault  imputable  to  the  navigators,  and  was  one  for  which  in* 
Burers  might   have  been  responsible:  but  it  occurred  as  the 
vessel  on  board  of  which  the  goods  were,  was  attempting,  in 
the  night,  to  make  a  port  of  safety,  but  failed  of  accomplishing 
it,  in  consequence  of  not  seeing  lights,  usually  seen  there,  and 
mistaking  a  light,  casually  thereabouts,  which  the  master  did 
see,  for  one  which  he  missed  of  seeing.    This  was  clearly  a  peril 
of  the  sea;  but  did  not  occur  from  the  act  of  Ood,  but  from 
human  means.     The  case  of  Amar  v.  Astor,  cited  by  the  defend- 
ants from  6  Cow.  266,  is  explained,  and,  as  generally  under- 
stood, is  shown,  by  the  judge,  to  be  erroneous,  as  had  before 
been  done  in  the  commentaries  of  other  authors.     The  judge, 
moreover,  puts  the  case  of  a  common  carrier  ship,  sailing  near 
a  foreign  coast,  which,  in  the  darkness  of  the  night,  might  be 
lured  ashore  by  false  lights,  put  forth  for  that  purpose.     A  dis- 
aster from  thence  arising  would  originate  by  the  act  of  man, 
and  still  would  be  a  peril  of  the  sea  for  which  underwriters 
against  those  perils  might  be  answerable;  but,  if  the  ship  were 
a  common  carrier,  would  not  excuse  her  owners  from  respon- 
sibility for  the  loss  of  good^  on  board  of  her.     And  the  judge, 
in  view  of  the  authorities  examined  by  him,  remarks,  that  "  it  is 
no  matter  what  degree  of  prudence  may  be  exercised  by  the 
carrier  and  his  servants,  although  the  delusion  by  which  he  is 
baffled,  or  the  force  by  which  he  is  overcome,  may  be  iiresist* 
ible,  yet,  if  it  be  the  result  of  human  means,  the  carrier  is  re* 
sponsible." 

The  accident  in  the  case  at  bar,  as  presented,  is  no  more 
referable  to  the  act  of  Ood,  than  is  every  event  that  occurs  un- 
der his  providence;  and  the  collision  having  had  its  origin  from 
the  agency  of  man,  without  any  concussion  from  any  extra- 
ordinary violence  of  the  elements,  it  must,  in  the  absence  of  any 
modification  of  the  general  rule  by  the  previotis  agreement  of 
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the  partieB,  be  held  that  the  defendants  are  liable  for  the  lose 
of  the  goods  shipped  by  the  plaintiff,  as  set  forth  in  his  writ 
and  declaration. 

Defendants  defaulted. 


CoLirsiON  NOT  WITHIN  THX  ''AoT  ow  GoD." — GaseB  Bunilar  to  the  principal 
case  hav<)  very  seldom  arisen,  for  the  reason  that,  generally,  upon  the  ship- 
ment of  goods  a  bill  of  lading  is  given,  containing  the  exception  of  *'  perils  of 
the  sea  ard  dangers  of  the  river,"  or  its  equivalent.  For  a  discossion  of  the 
law  of  collisions  under  tnch  a  bill  of  lading,  see  the  note  to  Van  Hem  v.  Toy- 
lor,  41  Am.  Dec.  282.  The  question,  whether  a  loss  of  goods  by  a  collision 
is  within  the  exception  of  an  ''act  of  God,"  and  therefore  excusing  the  com- 
mon carrier  from  being  liable  in  damages  for  their  loss,  has,  however,  been 
directly  adjudicated  in  two  cases  besides  the  principal  case,  and  in  eaci.  it 
has  been  held  not  to  be  within  the  exception:  Merahon  v.  Hobenaack^  2  Zab. 
(N.  J.)  372;  Lawrence  v.  McGregor,  1  Wright  (Ohio),  193.  In  Mershon  v. 
Hobensack,  mpra,  the  defendajits  offered  to  prove  that  there  had  been  no 
mismanagement  or  want  of  care  on  the  part  of  those  having  charge  of  the 
vessel  at  the  time  the  accident  happened  by  which  the  goods  were  lost.  This 
evidence  was  overruled  by  the  lower  court,  and  the  supreme  court  sustained 
the  ruling,  saying  "a  collision  wliich  may  accrue  through  natural  causes 
•lone,  as  by  the  violence  of  the  wind,  may  be  called  the  act  of  Gkxl,  and  ex- 
cused; but  when  it  occurs  through  the  negligence  of  either  party  it  can  by 
no  sound  reasoning  be  brought  within  the  meaning  of  that  expression.  The 
one  implies  a  natural  necessity,  and  that  the  accident  was  inevitable;  the 
other  relates  to  human  accident  merely.  If  negligence  was  imputable  to 
either  party,  the  defendants  are  not  excused.  Now,  the  offer  was  to  prove 
due  care  on  the  part  of  the  defendants;  not  to  show  that  the  collision  was  the 
result  of  natural  causes  beyond  the  reach  or  control  of  skill  and  care  on  th« 
part  of  those  having  the  control  of  both  vessels.  The  offer  did  not  go  far 
enough  to  form  any  defense."  In  the  case  of  Lawrence  v.  MeOregor,  tupra, 
the  loss  by  the  carrier  was  caused  by  the  carelessness  or  wantonness  of  the 
navigators  of  another  vessel  brought  into  collision  with  the  vessel  of  the  de- 
fendants, and  it  was  held  the  latter  were  liable. 

Hutchinson  thus  gives  the  rule:  **  Nor  can  a  collision  be  claimed  as  the  act 
of  God;  for  no  collision  upon  land  can  take  place  without  the  direct  interven- 
tion of  man,  and  if  happening  between  vessels  at  sea  in  a  tempest  which  mad« 
it  inevitable,  the  tempest  would  be  the  via  major  and  not  the  collision." 
Hutchinson  on  Carriers,  sec.  184.  In  Hays  v.  Kentvfdy,  41  Pa.  St.  378, 
Lowrie,  C.  J.,  examined  the  question,  although  the  case  did  not  require  it^ 
as  the  exception  "  dangers  of  the  river"  was  contained  in  the  bill  of  lading, 
and  he  seems  to  have  come  to  a  different  opinion  from  that  above  expressed, 
for  he  says  that  had  it  been  necessary  to  put  the  defense  of  the  carrier  not 
in  fault  upon  the  exception  of  the  act  of  Grod,  the  circumstance  would  have 
made  a  case  for  its  application.  But  see  the  able  dissenting  opinion  ol 
Thompson,  J.,  to  the  same  case,  reported  in  3  Grant  (Pa.),  357. 
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Tiooi^o  Bane  v.  Smilet. 

[27  Madob,  aas.] 

Whebb  Pabtt  IB  Compelled  bt  Operation  ot  Law  to  Pat  a  Debt,  whioh 
in  equity  and  good  faith  another  party  should  have  kept  him.from  pay- 
ing, the  party  bo  pajring  may  recover  from  such  other  party  the  amount 
paid. 

Indorsement  by  Payee  in  Words  "Indobseb  not  Holden,  D.  S.,'*  is 
NOT  A  Bar  to  an  action  therefor,  if  payments  have  been  made,  or  if  aet- 
o£b  can  be  claimed,  when  the  note  exhibits  no  indication  of  them,  and 
the  indorser  leaves  the  indorsee  ignorant  of  anything  of  the  kind. 

AssuMPBTT  against  David  Smiley.  The  opinion  Buffioiently 
states  the  facts. 

NoyeSy  for  the  plaintiff. 

Lancaster  y  for  the  defendant. 

By  Court,  WmncAiv,  G.  J.  This  being  an  action  of  oBswrnpfU. 
to  maintain  it,  there  must  be  evidence  of  a  promise,  either  ex- 
press or  implied.  It  is  not  pretended  that  there  was  any  ex- 
press promise.  Was  there  an  implied  one?  The  defendant 
was  the  holder  of  a  note  of  hand,  made  to  him  by  one  Homans, 
and  lent  it  to  Thomas  Smiley,  in  order  that  he  might  pledge  it 
to  the  plaintiffs,  and  thereby  obtain  delay  of  payment  for  a  debt 
he  owed  them;  and  he  having  deposited  it  for  that  purpose,  be- 
fore it  had  been  indorsed  by  the  defendant,  an  agent  of  the 
plaintiffs  called  on  hitn  to  indorse  it;  and  he  thereupon  put 
upon  the  back  of  the  note,  "  indorser  not  holden,  David  Smiley;" 
at  the  same  time  remarking,  he  had  no  doubt  the  note  was  good; 
and  he  was  then  aware  of  the  object  of  Thomas  in  putting  the 
note  into  the  hands  of  the  plaintiffs.  It  appears  that,  at  the 
same  time,  Homans  had  an  account  with  the  defendant,  on 
which  there  was  a  balance  of  fifty-one  dollars  and  eighty  cents 
due  from  the  latter,  which,  as  the  note  had  then  been  due  for  a 
long  time,  it  would  be  the  right  of  the  maker  to  have  set  off,  as 
in  payment  of  it,  pro  tanto,  in  whosesoever  hands  it  might  be 
found;  and  this  right  h^  availed  himself  of  when  sued  by  the 
plaintiffs.  This  balance,  it  is  insisted,  under  these  circum- 
stances, that  the  defendant  must  be  considered  as  having  im- 
pliedly promised  to  pay  to  the  plaintiffs. 

If  the  defendant  is  liable  for  the  amount  claimed  upon  the 
ground  of  an  implied  promise,  it  must  be  because  he  has  re- 
ceived that  amoimt  for  the  plaintiffs,  or  because  they  have  paid 
that  amoimt  for  him.  There  is  no  other  possible  ground  upon 
which  such  a  promise  can  be  raised.  Now,  has  he  received  any  sum 
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of  money  for  them  ?  It  does  not  appear  that  he  had  ever  recdved 
any  sum  whatever,  expressly  in  payment  of  the  note.  When, 
therefore,  he  received  the  balance  due  on  the  aocoont  he  could 
not  have  received  it  for  the  plaintiffit.  Bat,  by  the  operation  of 
law,  the  plaintiffs  have  been  compelled,  in  eflEect,  to  pay  a  debt 
due  from  him.  The  note  was  transferred  to  the  plaintiffii  as 
being  wholly  due.  Both  parties  must  so  have  understood  it; 
and  so  in  fact  it  was;  but  the  maker  had  a  balance  of  an  ac- 
count against  the  defendant,  constituting  a  debt  due  by  the 
latter  to  the  former.  This,  at  the  time  the  plaintiffs  took  the 
note,  and  when  the  defendant  indorsed  it,  was  unknown  to 
them.  If  the  defendant  was  aware  of  it,  he  did  not  acquaint 
them  with  the  fact;  and  from  his  conduct  we  must  presume  it 
did  not  occur  to  him.  The  plaintiffs,  not  being  apprised  of 
any  such  claim  in  set-off,  were  entitled  to  find  the  note  free 
from  any  such  claim;  but  by  operation  of  law  were,  neverthe- 
less, compelled  to  pay  a  debt,  which  in  equity  and  good  con- 
science the  defendant  should  have  kept  from  being  so  claimed 
and  paid.  He  therefore  may  be  considered  as  having,  in  effect, 
requested,  or,'  perhaps  more  properly,  as  having  compelled  the 
plaintiffs  to  2>ay  the  amount  claimed. 

The  mode  in  which  the  defendant  indorsed  the  note  exoner- 
ates him,  only,  from  being  liable  in  the  case  of  the  avoidance  or 
inability  of  the  maker;  and  is  no  bar  to  a  claim  like  the  one  here 
set  up.  Such  indorsements  are  very  common,  and  the  extent 
of  the  meaning  of  them,  is  well  understood  and  defined.  It  is 
never  understood,  in  such  cases,  if  payments  have  been  made^ 
or  if  set-offs  can  be  claimed,  when  the  note  exhibits  no  indica- 
tion of  them,  and  the  indorser  leaves  the  indorsee  in  entire  igno- 
rance of  anything  of  the  kind,  that  the  indorser  is  free  from 
responsibility. 

Defendant  defaulted. 


Monet  Paid  under  Compulsion,  or  where  nndne  advantage  is  taken  ol 
the  party's  sitoatioii,  may  be  recovered,  even  though  there  is  no  mistake  ol 
law  or  of  fact:  MowaU  v.  WriglU,  19  Am.  Dec.  608;  and  see  the  note  to  Maijfor 
of  Baltimore  v.  L^erman,  45  Id.  145,  where  this  tubjeot  is  disoosMd  al 
length. 
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Same.    Same  v.  Same. 

(27  Xaimx.  ajT.J 

Ii^Mw  OF  Moi«a4o«  OT  Land  CAK  not,  nr  Maikb.  Pa«  at  Law  to  • 

If  C^!^  ''*^*  an  aarignment  in  «mi6  form,  in  writing,  under  .eiO. 

If  MoHTaAooR  ob  Pebsok  Claikino  ukdke  Him.  would  Lay  Poinnu^ 

for  maintenance  of  Hll  in  equity,  for  the  redemption  of  mortga^^S^ 

^  piBvioas  payment  or  tender,  mch  payment  or  tender  mnat  be  mad. 

to  the  mortgagee  or  hia  assignee.  ^^ 

Oraktm  OF  Pabt  OF  MoKWAOKD  Laki>  CAB  HOT  Rn>E«ii  ms  Paw  without 
payment  of  the  whole  mortgage  debt. 

OwMBrdiaNT  Ain>  Pbomcotioh  of  ah  Aohoh  ufoh  a  Mokoao.  is  • 

waiver  of  a  pnor  entry  to  foreclose  the  SMne  mortgage. 
- J?"*J^  ««e  was  a  biU  in  equity.     The  opinion  soffidentlT 

^^^!^  ^^  ""     ^  ^^  ^^  *^^  ««^'  ^e  P^eB  agreed 
upon  the  foUowmg  facte:  That  the  first  action  was  commenced 

in  February,  1846,  on  a  mortgage  of  an  undivided  half  of  about 
thirty  acres  of  land;  that  it  was  entered  in  the  district  court, 
and  came  to  this  court  on  demurrer;  that  defendant  pleaded  the 
general  issue,  and  filed  a  brief  statement,  churning  as  tenant  in 
common  with  phiintiff,  of  about  five  acres  of  tlie  thirty,  and 
dis^auning  any  right,  title,  interest  in,  or  possession  of  the 
residue.     That  the  second  action  was  for  the  other  undivided 
half  of  the  same  land  by  virtue  of  a  second  mortgage,  and  waa 
commenced  in  March,  1846,  to  which  defendant  pleaded  the 
general  issue  with  the  same  brief  statement.     That  the  third 
action  was  commenced    in   September,    1846,   for  the  whole 
of  the  premises,  by  virtue  of  both  mortgages,  on  the  ground 
that  the  right  of  redemption  had  expired,  and  the  title  passed 
absolutely  to  phiintiff;  that  defendant  pleaded  the  general  is- 
sue, the  same  brief  statement,  and  in  addition  the  pendency  of 
the  two  former  suits,  a  tender  of  the   full  amount,  and  the 
pendency  of  the  suit  in  equity  for  a  ledemption  of  one  un- 
divided half  of  the  premises.     That  snlMequently  to  the  two 
mortgages  the  mortgagor  conveyed  the   five  acres  aforesaid  to 
defendant  by  warranty  deed,  who  went   into  possession,  but 
never  had  possession  of  any  of  the  rvisidrie  oi  the  thirty  acres. 
That  defendant  in  March,  and  before  the  second  action  was 
commenced,  tendered  the  full  amount  due  on  the  mortgage  sued 
upon  in  the  second  action;  that  at  that   time  plaintiff  held  the 
note  secured  by  that  mortgage,  by  virtue  of  a  written  aasigiH 
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[27  Maihx.  808.] 

Pabtial  Faxluss  of  Consideration  of  Note,  Given  in  Pabt  Payment 
FOB  Land  Sold,  arising  ont  of  miBr^presentations  respecting  the  quan- 
tity of  standing  timber  trees  thereon,  may  be  given  in  evidence  in  de- 
fense in  an  action  upon  the  note  by  the  payee  or  by  one  having  no  superior 
daims,  as  circuity  of  action  may  thereby  be  avoided,  and  should  the 
vendor  prove  to  be  insolvent,  the  rights  of  the  injured  vendee  may  be 
better  secured. 

I]>sm.~It  Makes  No  Differencf.  that  the  Pubchapeb  Contracted  with 
another  person  to  sell  him  part  of  the  land,  and  that  the  note  given  to 
the  vendor  for  part  payment  was  signed  by  such  other  person  as  principal 
and  by  the  purchaser  as  surety. 

Vendor  is  not  Responsible  in  DAiiAOns  for  Evert  Unauthorized,  Ebbo- 
Nsous,  OR  Fause  Representation  made  to  the  vendee,  although  it  may 
have  been  injurious;  the  representation  must  have  been  false,  have  been 
fraudulently  made,  and  have  occasioned  damages. 

Instbugtion  that  Fraud  might  be  Considered  as  Proved  against  a 
Vendor,  if  the  jury  were  satisfied  **that  representations  were  made  by 
him  that  he  knew  were  not  true,  or  that  he  had  not  good  reason  to  be- 
lieve were  true,  *'  is  not  sufficiently  guarded  to  prevent  an  erroneous  con- 
clusion. 

AflBEEMENT,    CONTAINING    A    GUARANTT,    DOES    NOT  NeCESSABILT  INCLUDE 

THE  Idea,  or  authorize  the  inference,  that  the  person  making  it  knows 
the  fact  to  be  true,  as  the  guaranty  stipulates,  that  it  shall  be  for  the 
foundation  upon  which  business  is  to  be  transacted. 

I>BXD  OF  A  Grantee  of  the  State  can  not  be  Considered  as  Belonging 
to  the  archives  of  the  state,  and  it  can  not  be  proved,  by  a  copy  made  by 
its  land  agent. 

Pboof  of  Papers  Belonging  to  Archives  of  Stats  may  be  made  by  duly 
authenticated  copies. 

Lrters  Addressed  to  a  Pubuo  Officer  in  his  Official  Capacitt, 
when  received,  become  public  documents  to  be  proved  by  duly  authenti- 
cated copies  of  them.  But  extracts  or  portions  of  them  can  not  be  re- 
ceived. 

Lbtters  Written  by  Vendor's  Agents,  Acting  within  the  Scope  of 
their  authority,  and  their  contents  made  known  to  the  purchaser  as  aa 
inducement  to  make  the  purchase,  may  be  admitted  in  evidence,  but 
copies  of  them  can  not  be  without  proof  that  the  originals  were  lost. 

Copy  of  the  Decree  of  the  Circuit  Court  of  the  United  States  is 
the  only  legal  testimony  to  prove  the  facts  stated  in  it. 

Testimony  of  Agent,  Detailing  the  Representations  made  to  the  pur- 
chaser by  him  as  agent,  is  admissible,  but  not  his  testimony  containing 
a  statement  of  what  induced  the  agent  himself  to  share  in  the  purchaae. 

Testimony  of  Witness  as  to  What  would  be  Considered  a  Good  Town- 
ship is  not  admissible,  it  being  matter  of  opinion. 

Dbposition  of  Plaintiff,  Which  was  Taken  in  Another  Action  be- 
tween other  parties,  can  not  be  received  in  evidence  or  dealt  with  as  a 
deposition  in  this  suit  after  it  has  been  used  in  the  cause  for  which  it  was 
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taken,  for  it  then  became  a  judicial  docament  on  the  files  of  that  ooort, 
and  if  ofiered  in  evidence  the  whole  document  became  testimony  in  the 
case. 
Inquisitions,  £bLA.MiNATioN3,  depositions,  affidavits,  and  other  written 
papers,  when  they  have  become  proofs  of  its  proceedings  and  are  found 
remaining  on  the  files  of  a  coart>  are  judicial  documents. 

AssTTicpsrr  on  a  joint  and  seyeral  promissory  note  made  by 
Hazen  Mitchell  as  principal,  and  William  Emerson  as  surety. 
Plaintiff  introduced  the  note  in  evidence,  and  then  rested.  De* 
fendant  opened  his  defense,  placing  it  on  the  ground  that'  the 
note  was  obtained  by  fraud.  Plaintiff  objected,'contending  that 
the  ground  of  fraud  was  not  open  to  defendant,  as  there  had 
been  no  rescission  of  the  sale.  The  court  overruled  the  objec- 
tion. As  to  the  representations  made  by  Goss  and  Mitchell  or 
either  of  them,  the  court  instructed  the  jury  that  they  would 
determine  whether  Goss  and  Mitchell  made  such  representations 
as  the  agents  of  the  plaintiff,  or  were  acting  therein  for  them- 
selves. If  acting  on  their  own  behalf  in  those  representations, 
and  not  by  his  authority,  the  plaintiff  was  not  liable  for  their 
doings;  if  acting  as  agents  in  such  representations,  he  must  be 
held  responsible  for  all  those  statements  and  representations, 
and  that  Mitchell  &  Goss  might  be  regarded  as  agents  of  the 
plaintiff  in  the  sale,  although  they  might  each  in  fact  have  been 
purchasers  of  one  third,  if  the  evidence  satisfied  the  jury  thai 
such  was  the  fact.  The  court  further  instructed  the  jury,  thai 
although  Mitchell,  Goss,  and  Emerson  were  in  reality  the  pur- 
chasers of  one  third  each,  and  Emerson  a  suretv  for  Mitchell 
for  his  one  third  on  this  note,  yet,  as  between  plaintiff'  and  de- 
fendant, they  must  regard  the  defenda^t  as  purchaser  of  the 
whole  township,  and  the  arrangements  of  Goss,  Mitchell,  and 
Emerson  were  of  no  importance  to  the  plaintiff,  except  as  throw- 
ing light  upon  the  question,  from  whom  the  representations 
came;  that  they  might  regard  this  note  as  if  it  read  Emerson, 
principal,  as  well  as  Mitchell;  and  if  the  jury  were  satisfied  that 
the  defendant  was  induced  to  sign  the  note  by  false  and  fraudu- 
lent representations  of  the  plaintiff,  as  before  explained,  made 
by  him,  or  Goss  and  Mitchell  acting  therein  as  his  agents,  it  was 
a  defense,  although  Mitchell  might  not  have  been  defrauded,  and 
had  no  defense,  and  had  had  the  one  third,  and  realized  there- 
from more  than  he  gave  for  it,  in  this  purchase.  Yerdict  fox 
defendant.     The  other  facts  suf&ciently  appear  from  the  opinion. 

Hodges  and  Kerii,  for  the  plaintiff.  ^ 

Evans  and  Bowe,  for  the  defendant. 
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By  Court,  Sheplet,  J.  This  suit  is  upon  a  promissory  note, 
made  by  Hazen  Mitchell,  as  principal,  and  the  defendant,  as 
surety,  and  received  with  others  by  the  testator  in  part  payment 
for  a  township  of  land,  at  that  time  conveyed  by  the  testator 
to  the  defendant.  The  other  notes  have  been  paid.  The  de- 
fense is  a  partial  failure  of  the  consideration  paid  for  the  land, 
not  arising  out  of  a  partial  failure  of  the  title,  but  out  of  mis- 
representations, respecting  the  quantity  of  standing  timber 
trees  then  upon  it. 

1.  The  first  question  presented  is,  whether  the  defendant  can 
be  permitted  to  make  such  a  defense  to  this  note.  The  law,  as 
most  generally  administered  in  this  country,  allows  such  a  de- 
fense to  be  made  to  a  bill  or  note  received  in  payment  for  per- 
sonal property  sold,  while  it  remains  in  the  hands  of  the  seller, 
or  in  the  hands  of  one  having  no  superior  rights.  A  partial 
failure  of  the  title  to  real  estate  conveyed,  has  not  been  permit- 
ted to  operate  as  a  defense  pro  tanto  to  a  note  received  in  pay- 
ment for  it:  Lhyd  v.  Jewell ,  1  Greenl.  352  [10  Am.  Dec.  73]; 
Howard  v.  WUharn,  2  Id.  390;  Werdworth  v.  Goodwin,  21  Me. 
150.  In  such  cases,  the  parties  have  been  considered  as  en- 
titled to  that  remedy,  which  was  secured  to  them  by  their  own 
agreements  in  the  covenants  contained  in  their  deeds,  as  best 
suited  to  the  fair  adjustment  of  their  rights.  When  the  pur- 
chaser obtains  a  perfect  title  to  the  whole  estate,  and  yet  finds 
the  estate  to  be  different,  from  what  it  was  fraudulently  repre- 
sented to  be,  he  can  have  no  remedy  upon  any  covenants  usu- 
ally found  in  conveyances.  Not  having  contemplated  such  an 
event,  he  could  not  be  expected  to  have  provided  a  remedy  for 
it  by  any  covenant  or  special  contract.  He  must  rely  upon  the 
remedy  which  the  law  may  provide.  That  he  finds  in  an  action 
on  the  case,  suited  to  enable  him  to  recover  damages  for  the  in- 
jury thereby  occasioned.  Should  he  be  allowed  to  prove  the 
amount  of  such  damage  and  to  have  it  applied  to  reduce  the 
amount  to  be  recovered  in  a  suit  upon  the  note,  the  principles 
of  law  and  rules  of  evidence  applicable  to  an  action  on  the 
case,  would  guide  the  court  and  jury  in  making  the  estimate. 
While  the  note  is  in  the  hands  of  the  payee  or  of  one  having 
no  superior  claims,  the  rights  of  the  parties  may  be  as  well  and 
as  fully  determined  in  one,  as  in  two  suits.  Circuity  of  action 
may  thereby  be  avoided,  and  should  the  vendor  prove  to  be  in- 
solvent, the  rights  of  the  injured  vendee  may  be  better  secured. 

2.  The  secf&nd  question  presented  is,  whether  the  relations  of 
the  parties  to  the  sale  and  purchase  and  their  rights  arising  out 
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of  the  form  of  this  note,  presenting  the  defendant  as  a  surety 
for  Mitchell,  were  correctly  presented  to  the  juxy  by  the  instruc- 
tions. 

It  appears  that  Gross  and  Mitchell  were  desirous  of  being  in- 
terested in  the  purchase,  and  that  the  testator  required,  that 
the  township  should  be  sold  to  a  purchaser  or  purchasers  re- 
sponsible for  the  amount  of  the  purchase  money;  and  that  they 
therefore  applied  to  the  defendant  to  make  the  purchase,  under 
an  agreement  between  them  and  him,  that  he  should  convey  to 
each  of  them,  one  third  part  of  the  township  upon  payment  by 
each  of  one  third  part  of  the  purchase  money.  If  this  arrange- 
ment between  them  was  communicated  to  the  testator,  he  does 
not  appear  to  have  been  a  party  to  it,  or  to  have  had  any  con- 
nection with  it.  The  defendant  became  the  purchaser  of  the 
whole  township;  and  he  paid  or  secured  the  whole  purchase 
money.  He  derived  the  means  to  do  so  from  Mitchell  and  Gosa 
in  proportion  to  the  share,  which  he  obliged  himself  by  bond 
to  convey  to  each  of  them.  The  relation  of  principal  and  surely 
between  the  makers  of  this  note,  received  by  the  testator  in  part 
payment,  did  not  alter  or  affect  the  relations  or  rights  existing 
between  him  and  the  defendant  as  the  seller  and  purchaser  of 
the  estate.  This  would  have  been  quite  apparent,  if  there  had 
been  no  agreement,  that  Mitchell  should  become  interested  in 
the  purchase.  If  in  such  case,  he  had  paid  the  amount  of  the 
note  to  the  defendant,  the  right  of  the  defendant  to  prove,  that 
he  had  been  injured  by  the  fraudulent  representations  of  the  tes- 
tator, who  was  not  therefore  entitled  to  recover  it  of  him,  would 
not  thereby  be  afTected.  The  mere  form  of  ihe  note  could 
therefore  present  no  obstacle  to  the  introduction  of  the  defense. 
Nor  could  the  relations  between  the  defendant  and  Mitchell  and 
Gk)ss.  The  testator  could  not  introduce  an  agreement  or  any 
Bubeequent  dealings  or  proceedings  between  others,  with  which 
he  had  no  connection,  for  any  other  purpose  than  to  prove,  that 
the  defendant  had  made  such  a  disposition  of  the  estate,  that  he 
had  not  suffered  any,  or  if  any,  not  so  great  loss,  as  he  had 
alleged.  If  the  defendant  made  such  a  disposition  of  the  share, 
which  he  had  obliged  himself  to  convey  to  Mitchell,  that  he  suf- 
fered no  loss,  that  fact  might  be  properly  shown  to  disprove  or 
to  diminish  the  damages  claimed.  Mitchell  being,  according  to 
the  testimony,  neither  in  fact,  nor  by  intendment  of  law,  a  pur- 
chaser from  the  testator,  but  only  entitled  upon  certain  condi- 
tions to  become  a  purchaser  from  the  defendant,  his  loss  or 
freedom  from  loss  can  have  no  other  effect  upon  the  rights  of 
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the  seller  or  the  purchaser.  If  he  had  paid  his  share  of  the 
purchase  money  in  full  to  the  defendant,  and  had  sustained  a 
serious  loss,  that  fact  could  not  have  been  introduced  by  the  de- 
fendant to  enhance  the  damages  claimed  by  him.  It  would  still 
continue  to  be  true,  that  he  had  suffered  no  loss  on  account  of 
that  share.  The  plaintiff  does  not  appear  to  have  been  aggrieved 
by  the  instructions  on  these  points. 

3.  The  next  question  presented  by  the  exceptions  is,  whether 
the  jury  were  correctly  instructed,  that  the  fraud  might  be  con- 
sidered as  proved,  if  they  were  satisfied,  **  that  representations 
were  made  by  him  that  he  knew  were  not  true,  or  that  he  had 
not  good  reason  to  believe  were  true." 

The  common  law  requires  good  faith  in  every  business  trans- 
action, and  does  not  allow  one  to  intentionally  deceive  another 
by  false  representations  or  by  concealments.  But  it  does  not 
make  the  vendor  responsible  in  damages  for  every  unauthorized, 
erroneous,  or  false  representation  made  to  the  vendee,  although 
it  may  have  been  injurious.  The  representation  must  have  been 
false,  have  been  fraudulently  made,  and  have  occasioned  dam- 
age. Fraus  includes  the  idea  of  intentional  deception.  When 
one  has  made  a  false  representation,  knowing  it  to  be  false,  the 
law  infers  that  he  did  so  with  an  intention  to  deceive.  And 
when  one  has  made  a  representation  positively,  or  professing  to 
speak  as  of  his  own  knowledge,  without  having  any  knowledge 
on  the  subject,  the  intentional  falsehood  is  disclosed,  and  the 
intention  to  deceive  is  also  inferred.  The  action  to  recover 
damages  for  such  a  representation  is  in  law  denominated  an 
action  of  deceit,  and  the  declaration  should  allege  that  the  rep- 
resentation was  made  with  an  intention  to  deceive,  or  that  it 
was  falsely  and  fraudulently  made,  which  is  equivalent  to  it. 
That  a  false  representation  or  concealment,  made  or  withheld 
with  an  intention  to  deceive,  is  an  essential  ingredient  in  the 
maintenance  of  such  an  action,  is  most  clearly  established  by  the 
decided  cases.  In  the  leading  one  of  Pasley  v.  Freeman,  3  T. 
B.  51,  Mr.  Justice  Buller  says,  **  that  knowledge  of  the  false- 
hood of  the  thing  asserted  constitutes  fraud."  And  Mr.  Justice 
Ashhurst  says,  ''  the  quo  animo  is  a  great  part  of  the  gist  of  the 
action."  The  whole  current  of  decisions  in  England,  since  that 
time,  runs  in  the  same  channel  with  an  apparent  diversion  occa< 
sionally,  when  some  unlawful  act,  express  or  implied  warranty, 
guaranty,  or  agency,  becomes  an  ingredient  in  the  case  and  af* 
fects  the  principle  upon  which  the  decision  has  been  made.  In 
such  divergent  cases  the  influence  of  another  element  upon  the 
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decision  is  not  always  veiy  fully  or  clearly  stated.  It  is  true 
that  Lord  Kenyon  stated,  in  the  case  of  Edycraft  v.  Creasy,  2 
East,  104,  that  '*  the  intent  was  immaterial,  if  the  act  done  were 
injurious  to  another,"  but  he  delivered  a  dissenting  opinion,  and 
the  decision  made  by  other  members  of  the  court  repudiates 
such  a  doctrine.  Mr.  Justice  Lawrence  stated,  in  order  to  sup- 
port the  action,  the  representation  must  be  made  mdlo  animo, 

Mr.  Justice  Le  Blanc  said,  '*  by  fraud  I  understand  an  inten- 
tion to  deceive."  In  the  case  of  PoUiUl  v.  Walter,  3  Bam.  & 
Adol.  114,  Lord  Tentenden  appears  to  have  in  some  degree 
yielded  assent  to  a  position  taken  in  argument,  that  it  was 
**  enough  if  a  representation  is  made,  which  the  party  making 
it  knows  to  be  untrue,  and  which  is  intended  by  him,  or  which, 
from  the  mode  in  which  it  is  made,  is  calculated  to  induce  an- 
other to  act  on  the  faith  of  it  in  such  a  way  as  that  he  may  incur 
damage,  and  that  damage  is  actually  incurred."  The  case,  how- 
ever, does  not  appear  to  have  been  decided  upon  the  latter 
clause  of  that  position,  but  upon  the  principle  upon  which  the 
cases  of  Foster  v.  Charles,  6  Bing.  396,  and  S.  C,  7  Id.  105, and 
of  Corbeit  v.  Brown,  8  Id.  33,  were  decided.  His  lordship  con- 
sidc^red  a  willful  falsehood  to  be  essential  to  the  maintenance  of 
the  action,  but  it  does  not  appear  to  have  occurred  to  him  at 
that  time,  that  when  one  makes  a  representation  which  he  knows 
to  be  untrue,  that  the  law  infers  that  he  did  it  with  an  intention 
to  deceive.  In  the  case  of  Foster  v.  Charles,  as  reported  in  6 
Id.  396,  Tindal,  G.  J.,  said,  ''the  law  will  infer  an  improper 
motive,  if  what  the  defendant  says  is  false  within  his  own 
knowledge,  and  is  the  occasion  of  damage  to  the  plaintiff." 
This  explains  his  meaning,  where  he  said  in  the  same  case  that 
he  was  not  aware  that  it  was  necessary  to  show  the  motive  which 
actuated  the  defendant,  or  that  it  could  be  material  what  the 
motive  was;  that  is,  whether  the  motive  for  making  a  represen- 
tation, known  to  be  false,  was  to  benefit  himself  or  a  third  per- 
son, or  what  it  was,  could  not  be  material;  the  improper  motive 
or  intention  to  deceive,  the  law  would  infer  from  proof,  that  a 
representation  known  to  be  false  had  been  made.  There  is 
danger  that  one  may  be  misled  by  noticing  the  verdict  of  the 
jury  in  the  same  case,  as  reported  in  7  Bing.  105,  and  that  the 
plaintiff  had  judgment  upon  it.  The  jury  returned  a  verdict 
for  the  plaintiff,  but  added,  ''  we  consider  there  was  no  actual 
fraud  on  the  part  of  the  defendant,  and  that  he  had  no  fraudu- 
lent intention,  although  what  he  has  done  constituted  a  fraud 
in  the  legal  acceptance  of  the  term."    The  verdict  was  found 
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under  instructions  ^hich  were  considered  as  explaining  the  ad- 
denda.  These  were,  "that  if  the  defendant  made  representa- 
tions concerning  Jacque,  the  tendency  of  which  was  to  occasion 
loss  to  the  plaintiff,  knowing  such  representations  to  be  false, 
and  intending  thereby  to  benefit  himself,  he  was  guilty  of  fraud 
in  the  common  acceptation  of  the  term;  if  he  made  such  repre- 
sentations, knowing  them  to  be  false,  without  proposing  thereby 
any  advantage  to  himself,  but  proposing,  perhaps,  to  benefit  a 
third  person,  he  was  guilty  of  fraud  in  the  legal  acceptation  of 
the  term."  The  jury  appear  to  have  had  their  attention  called 
unnecessarily  to  the  consideration,  whether  the  representation 
was  made  from  a  motiye  of  benefit  to  himself,  or  to  a  third  per- 
gon.  This  was  immaterial.  Judgment  was  rendered  upon  the 
verdict  upon  the  conclusion  by  the  court,  that  "the  juiy,  in 
finding  that  he  had  no  intention  to  defraud,  mean  only,  that  he 
was  not  actuated  by  the  baser  motive  of  obtaining  an  advantage 
for  himself,"  and  that  he  was  guilty  of  fraud  by  stating  what  he 
knew  to  be  false.  In  the  case  of  Corbett  v.  Brcwn^  8  Bing.  33, 
a  new  trial  was  granted  on  the  principle,  that  fraud  or  inten- 
tional deceit  must  be  infeired  from  a  representation  known  to  be 
false  by  him  who  made  it. 

The  case  of  Fuller  v.  TTi&on,  3  Adol.  &  El.  (N.  S.)  58,  was  an 
action  on  the  case,  alleging  that  the  defendant  made  false  rep* 
resentations  with  an  intention  to  deceive,  injure,  and  defraud. 
As  it  was  presented  on  the  first  trial,  it  did  not  appear  thai 
the  defendant  made  personally  any  representations.  It  did  ap- 
pear that  her  attorney,  without  any  instructions  from  her,  made 
false  representations  without  knowing  them  to  be  false.  Lord 
Denman,  in  his  opinion,  appears  to  have  adopted  a  proposition 
contained  in  a  dissenting  opinion  of  Lord  Abinger,  C.  B.,  deliv- 
ered in  the  case  of  Gomfoot  v.  Fowke,  6  Mee.  &  W.  358,  "  thai 
whether  there  was  moral  fraud  or  not,  if  the  purchaser  was  act- 
ually deceived  in  his  bargain,  the  law  will  relieve  him  from  it." 
If  such  were  the  law  upon  which  actions  on  the  case  for  deceit 
were  to  be  decided,  the  only  question  would  be,  whether  the 
purchaser  was  actually  deceived  by  the  false  representations, 
without  any  regard  to  the  consideration  whether  the  seller  fully 
believed  them  to  be  true,  and  made  them  without  any  intention 
to  deceive.  Such  a  doctrine  can  not  be  admitted  without  mak- 
ing a  great  change  in  the  well-settled  principles  of  law.  That 
case  was  again  tried,  a  special  verdict  was  found,  judgment  was 
entered  for  the  plaintiff  in  the  queen's  bench,  and  a  final  decis- 
ion was  made  in  the  exchequer  chamber,  upon  a  vmt  of  error. 
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The  facts,  as  stated  in  the  special  verdict^  were  in  some  respects 
different  from  those  proved  on  the  first  trial.  The  judgment  of 
the  queen's  bench  was  reversed:  Wilson  y.  Fuller ,  3  Adol.  &  El. 
(N.  S.)  68.  In  the  case  of  Evans  v.  Collins,  5  Id.  804,  Lord 
Denman,  in  delivering  the  opinion  of  the  court,  again  exhibited 
dostrines  similar  to  those  which  he  had  advanced  in  the  case  of 
Fuller  V.  Wilson,  supra.  The  plaintiffs  being  sheriffs  of  London, 
handed  a  writ  against  one  John  Wright  to  their  o£5cer,  Slow- 
man,  for  service.  Slowman,  hearing  of  a  person  of  that  name, 
described  him  in  a  letter  to  the  defendants,  received  by  their 
clerk,  who  told  Slowman  that  the  person  described  was  the  John 
Wright  named  in  the  writ.  Slowman  detained  and  imprisoned 
him.  As  he  proved  to  be  a  different  man,  Slowman,  or  plaint- 
iffs as  his  principals,  were  obliged  to  pay  him  damages.  Lord 
Denman  said,  ''  the  sufferer  is  wholly  free  from  blame,  but  the 
party  who  caused  his  loss,  though  charged  neither  with  fraud 
nor  with  negligence,  must  have  been  guilty  of  some  fault,  when 
he  made  a  false  representation."  **  The  allegation  that  the  de- 
fendant knew  his  representation  to  be  false,  is  therefore  imma-  \ 
terial."  Upon  this  ground,  the  plaintiffs  recovered  in  an  action 
on  the  case  for  deceit.  The  essence  of  this  doctrine  is,  that  an 
injury  occasioned  by  a  false  representation  accompanied  by 
**  some  fault,''  is  sufficient  to  support  such  an  action.  The  law 
of  England  on  this  subject  does  not  appear  to  be  so  vague  and 
unsatisfactoiy.  The  plaintiffs  might  have  been  entitled  to  re- 
cover in  a  proper  action,  upon  the  principle,  that  if  one  directs 
his  servant  to  do  an  act  supposed  to  be  lawful,  and  the  servant 
suffers  damages  in  consequence  of  his  obedience,  he  may  call 
upon  his  master  for  indemnity  upon  an  implied  engagement  to 
save  him  harmless. 

The  whole  doctrine  was  elaborately  examined  in  Massachusetts, 
in  the  case  of  Stone  v.  Denny,  4  Mete.  151.  Mr.  Justice  Dewey, 
in  his  opinion  says,  "  that  now  as  formerly  to  charge  a  party  in 
damages  for  a  false  representation  not  amounting  to  a  warranty, 
it  must  appear  that  it  was  made  with  a  fraudulent  intent,  or  was 
a  willful  falsehood."  **  Such  fraud  will  be  inferred,  when  the 
party  makes  a  representation,  which  he  knows  to  be  false,  or  as 
to  which  he  has  no  information  and  no  grounds  for  expressing 
his  belief."  "  So  also  if  he  positively  affirms  a  fact  as  of  his 
own  knowledge  and  his  affirmation  is  false,  his  representation  is 
deemed  fraudulent."  The  conclusion  was,  that  the  action 
"  could  only  be  maintained,  when  the  false  representation  had 
been  intentional  on  the  part  of  the  vendor,  or  what  would  be 
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equally  fiaudiilent  in  law,  knowing  that  he  was  affirming  as  to 
the  exiatenoe  of  a  fact,  about  which  he  was  in  entire  ignorance." 
The  law  on  this  subject  was  examined  in  an  opinion  delivered 
by  Savage,  C.  J.,  in  the  case  of  AUen  y.  Addingian^  7  Wend.  1, 
wherein  he  states,  ''it  must  therefore  be  considered  settled, 
both  in  England  and  in  this  state,  that  an  action  lies  for  a  false 
recommendation  of  a  third  person,  by  which  the  plaintiff  sus« 
tains  damage,  provided  such  recommendation  be  made  with  an 
intention  to  deceive  and  defraud  the  plaintiff."  He  states,  that 
it  is  not  necessary  that  he  should  have  intended  to  defraud  the 
plaintiff  in  particular,  if  there  be  proof  of  a  general  intention  to 
defraud. 

In  this  state,  the  law  in  relation  to  this  action  was  stated  in 
the  case  of  McDonald  v.  lira/Um,  16  Me.  225,  to  be  that  "  fraud 
in  such  cases  consists  in  an  intention  to  deceive.  Where  the 
evidence  does  not  prove,  that  the  party  making  the  representa- 
tion knew  it  to  be  untrue,  the  fraud  can  be  established  only  by 
proof  of  a  design  to  deceive  by  making  statements  of  which  the 
party  knows  nothing."  In  the  case  of  IngersoU  v.  Barker,  21 
Id.  474,  the  juiy  were  to  find,  whether  the  defendant  induced 
the  plaintiff's  agent  to  relinquish  a  lien  by  fraudulent  represen- 
tations. They  were  instructed,  that  they  must  be  satisfied,  that 
the  property  was  obtained  ''by  representations,  which  were 
false,  known  by  him  to  be  false,  made  with  a  design  to  deceive 
and  obtain  the  property,  and  that  the  agent  of  the  plaintiffs  was 
thereby  deceived."  The  instructions  also  stated,  that  if  the  de- 
fendant "  made  false  representations  and  known  to  him  to  be 
false,  the  intention  would  be  left  to  the  jury,  and  intention  to 
deceive  would,  as  a  matter  of  fact,  be  implied,  unless  there  were 
facts  and  circumstances  in  the  case  to  rebut  such  implication." 
In  the  opinion  delivered  by  Whitman,  C.  J.,  it  was  said,  "we 
are  unable  to  see  wherein  the  rulings  of  the  judge,  who  presided 
at  the  trial  of  this  cause,  or  his  instructions  to  the  juiy  were 
justly  exceptionable.  Fraud  is  almost  always  a  matter  of  infer- 
ence from  circumstances.  Direct  proof  of  it  can  seldom  be  ex- 
pected. Concealment  and  disguise  are  often  essential  ingredi- 
ents in  it.  It  consists  in  intention."  Kent,  speaking  of  the 
principle  established  by  the  case  of  Pasley  v.  Freeman,  3  T.  B. 
60,  and  by  other  English  and  American  cases,  says,  "misrep- 
resentation without  design  is  not  sufficient  for  an  action;"  2 
Kent's  Com.  490. 

It  is  insisted  by  the  counsel  for  the  defendant,  that  a  less 
rigid  rule  is  exhibited  in  the  authorities  cited  by  him.     Story, 
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in  his  commentaries  on  equity  jurisprudence^  section  193,  says, 
**  and  even  if  the  party  innocently  misrepresents  a  fact  by  mis- 
take, it  is  equally  conclusive:  for  it  operates  as  a  surprise  and 
imposition  on  the  otiier  pariy."  His  purpose  was  to  speak  of 
the  principles  of  law,  upon  which  relief  might  be  obtained  in 
equity,  and  he  did  not  design  to  apply  such  a  doctrine  to  a  false 
representation  made  by  a  vendor.  Nor  would  the  cases  cited 
by  him  in  support  of  the  proposition,  authorize  it.  An  inno- 
cent misrepresentation  of  a  fact,  inducing  another  to  act  upon 
it,  may  conclusively  bind  the  pariy  making  it,  in  certain  cases. 
This  rule  was  admitted  and  applied  in  the  case  in  equiiy  ol 
Harding  v.  Randall^  15  Me.  332.  But  the  doctrine  has  nevof 
been  applied  to  representations  made  by  a  vendor  to  a  vendee. 
By  applying  the  doctrine,  as  herein  asserted,  to  the  instructionn 
in  this  case,  it  will  be  perceived,  that  if  any  one  may  make  repre- 
sentations, ''  that  he  had  not  good  reason  to  believe  were  true,'' 
without  any  intention  to  deceive;  the  instructions  can  not  be 
considered  as  sufficientiy  guarded  to  prevent  an  erroneous  con- 
clusion. The  jury  would  be  authorized  to  determine  whether 
the  vendor  had  or  had  not  good  reason  to  believe  that  his  rep- 
resentations were  true.  They  may  therefore  have  found,  that 
he  had  not  good  reason  to  do  so,  because  he  was  too  credulous 
or  careless  to  avoid  being  deceived  by  information  obtained 
from  others,  by  which  no  intelligent  person  in  the  exercise  of 
conmion  prudence,  ought  to  have  been  deceived.  Such  a  find- 
ing would  be  based  upon  the  imprudence  or  carelessness  of  the 
vendor,  and  not  upon  any  fraudulent  purpose  or  intention  to 
deceive.  Although  it  may  be  highly  improbable,  that  the  ver- 
dict rests  upon  any  such  basis,  yet,  as  the  court  can  not  by  the 
means  afforded,  deteimine  that  it  does  not,  injustice  might  be 
done,  if  judgment  were  rendered  upon  it. 

4.  A  fourth  question  presented  is,  whether  the  instructions 
respecting  the  paper  bearing  date  of  March  20, 1833,  subscribed 
by  the  testator  and  identified  as  paper  B,  were  correct.  They 
were  instructed,  that  it  "  was  in  itself  the  representation  of  a 
fact  and  a  statement,  that  there  was  the  quantity  of  lumber  on  the 
township  therein  stated."  That  paper  authorized  Mitchell  and 
Cross  to  make  sale  of  the  township  of  land  upon  certain  pre- 
scribed terms,  and  it  contained  the  following  clause:  ''I  will 
guarantee  that  there  is  forty-five  million  feet  (boai'd  measure) 
of  pine  timber  on  the  township;  and  the  purchaser  may  elect 
within  thirty  days  of  the  purchase,  to  take  it  at  a  survey  of  all 
the  standing  pine  timber  at  one  dollar  per  thousand,  or  pay  the 
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said  forty-five  ihoosand  doUara/'    Thia  danse  appears  to  have 
been  designed  to  offer  to  the  pmcliaser  an  election,  to  be  made 
within  thirty  days  after  he  had  actually  made  the  purchase  for 
the  sum  of  forty-five  thousand  dollars^  to  purchase  at  that  price, 
or  upon  payment  of  one  dollar  per  thousand  feet  for  all  the 
standing  pine  timber,  to  be  ascertained  by  a  survey.     And  to 
bind  the  seller  after  such  an  election  to  deduct  the  difference,  in 
case  a  less  quantity  than  forty-five  million  should  be  found  upon 
it,  from  the  forty-five  thousand  dollars  already  secured  to  be 
paid.     The  owner  of  a  township  of  land  without  having  any 
personal  knowledge  or  information,  upon  which  he  could  safely 
rely,  respecting  the  standing  timber  upon  it,  might  be  willing 
to  make  such  a  contract  for  the  sale  of  it.    The  purchaser  could 
not  neglect  for  more  than  thirty  da3rs  to  make  an  election  and 
have  such  survey  made,  and  yet  do  it  at  any  subsequent  time, 
and  then  call  upon  the  seller  to  make  good  the  difference  be- 
tween the  amount  found  upon  it,  and  forty-five  millions,  and 
yet  the  same  effect  may  be  produced  by  regarding  the  guaranty 
as  a  positive  representation,  that  there  were  in  fact  forty-five 
millions  upon  it.     For  if  it  were  regarded  as  such  a  representa- 
tion, its  willful  falsity  might  be  established  by  such  a  survey, 
and  the  purchaser,  by  an  action  founded  upon  such  false  repre- 
sentation, might  obtain  all  the  advantages,  which  he  could  have 
obtained  by  a  compliance  with  the  terms  of  the  guaranty.     And 
the  result  might  be,  that  both  parties  would  find  themselves 
some  years  after  the  purchase  and  sale  in  the  same  position,  as 
they  would  have  been,  had  the  election  been  made  under  the 
guaranty  within  i^e  thirty  days.    But  such  could  not  have  been 
the  intention  of  the  parties.     The  seller  could  not  have  intended 
by  that  guaranty  to  assert,  that  there  certainly  were  forty-five 
million  feet  of  standing  timber  upon  the  township,  for  the  paper 
contemplates  it  as  fact  yet  uncertain  and  yet  to  be  ascertained  by 
a  survey,  and  that  it  might  fall  short  of  that  quantity,  and  that 
the  seller  might  be  obliged  on  account  of  it  to  make  a  deduction 
from  the  price  secured  to  be  paid. 

It  can  readily  be  perceived,  that  a  person  of  the  most  delicate 
moral  sense  might  be  willing  to  guarantee  or  warrant  an  article 
to  be  of  a  certain  quality,  or  an  estate  to  contain  a  certain  quan- 
tity of  limestone,  or  of  coal,  or  of  pine  timber  upon  it,  and  yet 
be  wholly  unwilling  to  assert  the  same  to  be  a  matter  of  fact. 
An  agreement,  then,  containing  a  guaranty  does  not  necessarily 
include  the  idea  or  authorize  the  inference  that  the  person  mak- 
ing it  knows  the  fact  to  be,  as  the  guaranty  stipulates,  that  it 
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shall  be  for  the  foundation  upon  which  business  is  to  be  trans- 
acted. The  document  referred  to  in  this  case  is  of  that  charac- 
ter, and  the  extent  of  the  inference  fairly  deducible  from  it  is, 
that  the  person  making  it  so  fully  belieyed  that  the  fact  would 
prove  to  be  so,  that  he  was  willing  to  take  a  less  sum  for  the  land 
if  it  should  prove  to  be  otherwise. 

5.  Several  objections  taken  to  the  admission  of  testimony  are 
still  insisted  upon,  and  it  may  be  desirable  to  have  them  deter- 
mined, that  they  may  not  arise  again  on  a  new  trial.  The  deed 
of  a  grantee  of  the  state  can  not  be  considered  as  belonging  to 
the  archives  of  the  state,  and  it  can  not  be  proved  by  a  copy 
made  by  its  land  agent.  The  copy  thus  made  and  introduced, 
as  annexed  to  the  deposition  of  George  W.  Coffin,  of  the  deed 
from  the  commonwealth  of  Massachusetts  to  the  testator,  does 
not  come  within  any  rule  authorizing  its  admission.  The 
contract  made  by  the  agents  of  the  commonwealth,  to  convey 
the  township  to  Charles  Thatcher,  with  an  assignment  of  it 
made  by  Thatcher  to  Hammatt,  appears  to  have  been  surren- 
dered to  the  commonwealth  by  Hammatt,  and  to  have  become  a 
paper  belonging  to  its  archives;  and  proof  in  such  case  might  be 
a  duly  authenticated  copy. 

The  letters  addressed  to  a  public  officer  in  his  official  capacity, 
when  received,  become  public  documents,  to  be  proved  in  like 
manner.  But  extracts  of  portions  of  them  can  not  be  received. 
The  letters  from  Hazen  Mitchell  to  Josiah  S.  Little  and  to 
Gyrus  Goss,  and  the  letter  from  Goss  to  Mitchell,  could  be  legal 
evidence  only  upon  the  ground  that  their  contents  were  com- 
municated to  and  approved  by  Hammatt,  or  that  they  were  writ- 
ten by  his  agents,  acting  within  the  scope  of  their  authority, 
and  their  contents  made  known  to  the  defendant  as  an  induce- 
ment to  purchase.  There  appears  to  have  been  some  testimony 
tending  to  prove  this,  and  authorizing  their  introduction;  but 
the  original  letters  only  could  be  thus  introduced,  without  proof 
that  they  had  been  lost.  The  copy  of  the  decree  of  the  circuit 
court  of  the  United  States,  although  not  made  in  a  case  between 
these  parties, was  the  only  legal  testimony  to  prove  the  fact  that 
the  sale  made  by  the  defendant  to  Warren  and  Brown  had  been 
annulled,  and  the  consideration  decreed  to  be  restored.  The 
testimony  of  Cyrus  Goss,  detailing  the  representations  made  to 
the  defendant  by  him,  acting  as  the  agent  of  Hammatt,  appears 
to  have  been  properly  admitted.  That  portion  of  his  testimony 
containing  a  statement  of  what  induced  the  witness  to  purchase 
should  not  have  been  admitted.     That  part  of  the  testimony  of 
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Amos  M.  Roberts  which  states  what  would  haye  been  considered 
a  good  township,  should  have  been  excluded.  He  could  not 
properly  be  admitted  to  testify  to  matters  of  opinion,  with  cer- 
tain exceptions  not  authorizing  such  testimony. 

Another  question  is  presented,  not  free  from  difficulty,  re- 
specting the  admission  of  a  portion  and  the  exclusion  of  the  res- 
idue, of  a  deposition  of  the  plaintiff,  taken  and  used  in  another 
court  in  a  case  between  other  parties.  The  doubt  is,  whether 
the  rule  respecting  admissions  made  in  conversations  or  dec- 
larations, and  proved  by  parol  testimony,  be  applicable;  or  the 
rule  respecting  admissions  made  in  and  proved  by  bills  and 
answers  in  chancery,  letters,  and  other  written  documents. 
When  proof  of  the  former  kind  is  introduced  by  parol  testi* 
mony,  it  is  by  the  more  recent  decisions  limited  to  what  waa 
said  or  done  at  the  same  time,  relative  to  the  same  subject: 
Prince  v.  Samo,  7  Adol.  &  El.  627;  Stwrge  v.  Buchanan^  10  Id. 
598;  Oarey  v.  Nicholson,  24  Wend.  361;  Clark  v.  Smith,  10  Conn. 
1  [25  Am.  Dec.  47].  If  this  rule  be  applicable,  it  appears  to 
have  been  correctly  applied.  When  proof  of  the  latter  kind» 
is  made  by  a  document,  the  whole  matter  contained  in  it  be- 
comes testimony  in  the  case,  for  part  can  not  be  received  and  a 
part  excluded:  1  Stark.  Ev.  (ed.  by  Mete.)  282-289;  Lynch  v. 
Gierke,  3  Salk.  154;  Eoe  v.  Ferrars,  2  Bos.  &  Pul.  548,  and  note 
a;  Lawrence  v.  Ocean  Ins.  Co,,  11  Johns.  260.  It  has  been  de- 
cided, that  this  rule  does  not  apply  to  the  day-book  of  a  party ^ 
containing  entries  of  divers  matters  at  different  times:  Catt  v. 
Tloward,  3  Stark.  3.  Or  to  the  records  of  proprietors  of  landu 
made  at  different  adjournments  of  the  same  meeting:  Pike  v. 
Dyke,  2  Greenl.  213.  Its  applicability  to  a  deposition  presented 
as  in  this  case,  does  not  appear  to  have  been  decided  in  any  case 
noticed.  By  the  answer  of  eminent  counsel,  made  to  a  question 
put  by  Mr.  Justice  Coleridge,  in  the  case  of  Prince  v.  Satno,  1 
Adol.  &  El.  627,  it  appears,  that  the  question  now  presented, 
was  not  known  by  them  to  have  been  at  that  time  decided. 

The  deposition  of  the  plaintiff,  after  it  had  been  used  in  the 
cause  for  which  it  was  taken,  became  a  judicial  document  on  the 
files  of  that  court,  from  which  it  could  not  be  removed  without 
leave.  When  thus  obtained,  and  offered  in  this  court,  it  could 
not  be  legally  admitted  in  the  character  of  a  deposition.  Nor 
could  it  be  treated  as  such.  No  marks  or  erasures  could  prop- 
erly be  made  upon  it  to  indicate  the  portions  admitted  and  ex- 
cluded, for  it  must,  as  a  judicial  document  of  another  tribunal, 
be  preserved  in  the  condition,  in  which  it  was  presented.     It 
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conld  he  received  only  after  proof  or  admission  of  the  signature 
of  the  plaintiff  and  as  a  paper  signed  by  him.  If  leave  could 
not  be  obtained  for  its  removal  from  the  files  of  another  courts 
the  signature  being  proved,  a  duly  authenticated  copy  might 
have  been  received.  But  to  receive  a  part  and  to  exclude  a  part 
of  a  copy  of  a  document  coming  from  the  files  or  records  of 
another  court,  would,  it  is  believed,  be  an  unauthorized  course 
of  proceeding.  Inquisitions,  examinations,  depositions,  affi- 
davits, and  other  written  papers,  when  they  have  become  proofs 
of  its  proceedings,  and  are  found  remaining  on  the  files  of  a 
judicial  court,  are  judicial  documents:  1  Stark.  Ev.  212,  260. 

In  the  case  of  Benedict's  Adm'ra  v.  Nichols,  1  Boot,  434,  it  vma 
decided,  that  the  statements  of  one,  made  and  reduced  to  the 
form  of  a  written  examination  in  the  court  of  probate,  could 
not  be  proved  by  parol  testimony;  and  that  the  whole  examina- 
tion being  produced,  must  be  read  and  taken  together.  But  in 
that  case,  the  present  question  does  not  appear  to  have  been  de- 
cided, for  the  parts  proposed  to  be  received  and  excluded,  con- 
tained statements  respecting  the  same  subject;  and  not,  as  in 
this  case,  respecting  different  subjects.  In  the  case  of  Faunce 
V.  Orayy  21  Pick.  243,  the  deposition  of  the  defendant,  taken  in 
perpetuam,  was  received  in  evidence,  not  as  a  deposition,  but  as 
a  written  statement  and  confession  made  by  him.  It  does  not 
appear  that  any  question  was  made,  whether  a  part  of  it  could 
be  read  and  the  residue  excluded.  As  the  deposition  of  the 
plaintiff  in  this  case  could  not  be  received,  or  dealt  with  aa 
such,  or  in  that  character,  as  it  had  become  a  judicial  document, 
and  could  only  be  proved  and  received  as  such;  the  impression 
is,  that  the  rule  respecting  the  admission  of  judicial  documents, 
became  applicable  to  it;  and  that  the  whole  document  would  be* 
come  testimony  in  the  case. 

Exceptions  sustained,  and  new  trial  granted. 

Partial  or  Total  Failurb  of  Consideration  in  a  promiBsory  note  may, 
in  an  action  at  law,  be  legitimately  introdaood  in  evidence:  Brewer  v.  Harriaf 
41  Am.  Dec.  587i  and  note.  The  principal  case  la  cited  and  followed  in 
Cobum  V.  Ware,  30  Me.  202,  to  the  point  that  in  a  suit  upon  a  note  given 
for  land,  by  the  payee,  or  one  having  no  claims  superior  to  those  of  the  payee, 
evidence  is  admissible  to  show  a  partial  failjire  of  consideration  growing  out  of 
the  fraudulent  representations  of  the  payee,  as  to  the  quantity  of  timber 
thereon.  An  assertion  in  a  bond  for  the  sale  of  land  that  the  obligor  is  "  poa- 
•essed  and  seised  in  fee'*  of  the  premises,  is,  between  the  original  parties 
thereto,  a  good  defense  to  a  promissory  note  given  in  consideration  of  the 
bond:  Colntm  v.  Ilalet/,  57  Me.  346. 

Representations  Made  by  an  Agent,  at  the  time  he  is  contracting  for 
hia  principal,  constitute  a  part  of  the  contract,  and  they  axe  admiuibia 
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Against  the  principal  as  a  part  of  the  reagesUB:  Haven  ▼.  Brwm^  22  Am.  Dec 
208.  Deolarations  of  an  agent  are  evidence  against  his  principal  when  made 
in  the  course  of,  or  accompanying  a  transaction,  which  is  the  snbje  t  of  in- 
qniry,  and  within  the  limits  of  the  agent's  authority:  FraiikUn  Bank  ▼.  i^ 
/>.  and  M.  8Uam  Nav.  Co,,  33  Id.  687,  and  note. 

LxTTBBS  AS  Evidence. — It  is  no  objection  that  only  a  few  and  not  all  the 
letters  comprising  a  correspondence  between  the  parties  are  offered  In  evi- 
dence: N&rth  Berwick  Co.  v.  N.  England  F,  A  M.  Iw.  Co.,  62  Me.  338. 
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[27  MAIl«a,  437.] 

AonoK  ov  THE  Cass. — Where  a  fraudulent  conveyance  of  property  has 
been  made  for  the  purpose,  and  with  the  intent  to  defraad  creditors,  an 
action  on  the  case  by  one  of  those  creditors,  against  the  parties  to  the 
fraud,  for  the  amount  of  damages  such  creditor  can  prove  he  has  suf- 
fered by  reason  of  such  conveyance,  can  not  be  sustained. 

Tbespass  on  the  case  against  Burton,  Kice,  Adams,  and  Hardy. 
The  court  below  directed  a  nonsuit.  Plaintiff  excepted.  The 
opinion  states  the  other  facts. 

Appleton  and  IngersoU,  for  the  plaintiff. 

I 

A.  W.  Paine,  for  the  defendants. 

By  Court,  Sheplet,  J.  This  is  an  action  on  the  case.  The 
material  facts  stated  in  seyeral  counts  in  the  declaration  are, 
that  Burton  being  insolvent,  entered  into  partnership  with  Rice, 
and  that  Burton  and  Bice,  on  November  13, 1843,  made  a  convey- 
ance in  mortgage  of  certain  personal  prox>erty  named,  to  Adams 
and  Hardy.  That  property,  of  the  value  of  twenty-five  thousand 
dollars,  was  conveyed  to  secure  a  debt  of  three  thousand  five  hun- 
dred dollars,  alleged  to  be  due  to  them.  That  the  property  was 
greatly  undervalued.  That  it  was  to  be  forfeited  to  the  mortgagees 
on  failure  of  payment  of  the  three  thousand  five  hundred  dol- 
lars, on  the  fifteenth  of  December  following.  That  it  was  agreed, 
that  payment  should  not  be  made  to  redeem  it,  and  that  the 
property  should  become  forfeited.  That  the  mortgagees  should 
not  take  advantage  of  the  forfeiture,  but  should  allow  the  mort- 
gagors to  have  the  control  and  benefit  of  the  property.  Thai 
the  plaintiff,  being  a  creditor  of  Burton,  on  May  22, 1844,  com- 
menced a  suit  against  him,  and  caused  Adams  and  Hardy  to  be 
summoned  as  his  trustees.  That  Hardy  made  a  disclosure  in 
that  suit  for  himself  and  partner,  and  claimed  the  property  as 
forfeited  to  them.     That  they  were  upon  such  disclosure  dis- 
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charged.  That  the  plaintiff  recovered  judgment  against  Bur- 
ton, sued  out  an  execution  thereon,  placed  it  in  the  hands 
of  an  officer  for  collection,  and  that  he  returned  it  in  no  part 
satisfied.  It  is  alleged  that  all  these  acts  were  done  by  the  de- 
fendants to  place  the  property  out  of  the  reach  of  Burton's  cred- 
itors, and  with  the  intention  to  delay  and  defeat  the  plaintiff  in 
any  attempt  made  to  collect  his  debt.  The  presiding  judge  be- 
ing of  opinion  that  the  plaintiff  upon  proof  of  these  facts,  could 
not  maintain  his  action,  directed  a  nonsuit,  and  the  case  is  pre- 
sented by  a  bill  of  exceptions. 

Stripped  of  the  allegations  describing  the  manner  in  which 
the  alleged  fraud  was  perpetrated,  the  declaration  presents  the 
common  case  of  a  fraudulent  conveyance  of  property,  made  for 
the  purpose  and  with  the  intent  to  defraud  creditors.  Creditors 
may  consider  such  conveyances  to  be  unlawful  and  void,  and 
may  cause  the  properly  to  be  applied  to  the  payment  of  their 
debts  by  the  use  of  any  of  the  different  legal  and  equitable  pro- 
cesses applicable  to  their  case  aud  afforded  by  the  law  for  that 
purpose.  Some  one  of  those  processes  has  been  found  to  be 
well  suited  to  such  a  purpose,  and  by  a  proper  selection  and  use 
of  it,  a  creditor  upon  satisfactory  proof  may  obtain  payment 
from  property  so  conveyed,  or  from  its  proceeds  in  the  hands  of 
a  fraudulent  holder. 

Omitting  the  selection  of  any  of  the  long-established  remedies 
and  the  usual  course  of  procedure,  it  is  now  proposed  by  an  ac- 
tion on  the  case  to  seek,  not  the  property  fraudulently  conveyed 
or  its  proceeds,  but  a  judgment  against  those  who  were  parties 
to  the  fraud,  for  the  amount  of  damages,  which  the  plaintiff  can 
prove,  that  he  has  suffered  by  reason  of  such  fraudulent  convey- 
ance. If  such  an  action  can  be  maintained  in  this,  it  may  in 
every  other  case,  where  a  fraudulent  conveyance  has  been  made 
of  real  or  personal  property  with  an  intention  to  defraud  cred- 
itors. If  such  an  action  upon  such  proof  can  be  maintained  by 
any  one,  it  may  be  also  by  each  creditor.  There  is  nothing  to 
give  one  a  right  superior  to  that  of  another.  It  is  one  of  the 
essential  elements  of  a  special  action  on  the  case,  that  the 
plaintiff  is  entitled  to  recover  damages  for  the  injury  which  he 
has  suffered,  irrespective  of  the  rights  of  other  persons  to  re- 
cover in  like  manner  damages  for  injuries  suffered  by  them  from 
the  same  act  or  cause.  All  are  entitled  to  compensation  for  the 
injuries  suffered  from  the  same  cause,  and  each  may  recover  it 
for  himself.  The  first  suit  commenced  can  have  no  effect  upon 
subsequent  suits  commenced  by  others.     The  damages  in  such 
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actions  are  not  measured  by  proof  or  consideration  of  the  bene- 
fit, which  the  wrong-doer  may  have  derived  from  his  wrongfol 
or  unlawful  act.  Thej  are  limited  and  measured  only  by  the 
injury,  which  his  conduct  has  occasioned.  If  therefore  the 
principles  which  regulate  this  form  of  action  are  to  be  regarded 
and  preserved,  all  creditors,  who  have  been  injured  by  a  fraud- 
ulent conveyance  of  their  debtor's  property,  must  have  an  equal 
right  to  recover  damages  to  the  extent,  to  which  each  has  thereby 
been  a  loser.  And  the  effect  upon  a  party  receiving  such  a  con- 
veyance must  be  to  subject  him  to  damages  in  no  degree  regu- 
lated by  the  amount  of  property  received,  and  limited  only  by 
the  injury  occasioned,  it  may  be,  to  very  niunerous  creditors 
similarly  situated  and  injured.  To  place  him  in  such  a  position 
the  whole  law  regulating  the  rights  and  liabilities  arising  out  of 
proof,  that  one  has  received  a  conveyance  of  a  debtor's  property 
with  an  intention  to  defraud  his  creditors,  must  be  changed. 
That  law,  as  it  has  been  administered  in  civil  actions,  does  not 
punish  a  person  for  becoming  a  party  to  such  a  fraud.  Does 
not  punish  the  debtor  and  vendor,  who  has  thus  conveyed  his 
property.  It  only  deprives  the  purchaser  of  all  benefit  to  be 
derived  from  it,  by  declaring  his  title  thus  obtained  to  be  void, 
when  it  may  injiuiously  affect  the  rights  of  creditors.  It  leaves 
the  moral  turpitude  and  other  injurious  effect  upon  creditors 
and  upon  society  to  be  punished,  as  the  sovereign  power  may 
provide.  To  allow  each  creditor  to  maintain  an  action  on  the 
•case  against  a  fraudulent  purchaser  to  recover  damages,  suppos- 
ing them  to  be  capable  of  legal  estimation,  would  be  to  make 
use  of  a  civil  action  for  the  recovery  of  sums,  in  the  nature  of  a 
penalty,  to  the  full  amount  of  all,  which  could  be  recovered. 
For  the  fraudulent  purchaser  would  acquire  no  legal  title  to 
hold  that  property  against  the  rights  of  any  such  creditor  by 
proof,  that  he  had  been  compelled  to  pay  many  times  its  value. 
It  would  do  this  too,  when  there  is  a  statute  in  this  state  author- 
izing a  recovery  in  the  nature  of  a  penalty,  and  yet  limiting  the 
liability  of  one,  aiding  a  debtor  in  the  fraudulent  concealment 
or  transfer  of  his  property  to  prevent  its  attachment  or  seizure, 
to  double  the  amount  in  value  of  the  property  concealed  or 
transferred.  If  such  an  action  as  this  may  be  maintained  against 
a  fraudulent  vendee,  it  may,  upon  like  principles,  against  the 
fraudulent  vendor  or  against  any  particepsfraiLdia.  And  in  such 
case  the  amount  to  be  recovered  must  be  wholly  in  its  nature 
penal,  more  so  than  in  a  case  of  recovery  by  virtue  of  the  pro- 
visions of  the  statute,  c.  148,  sec.  49.     This  action  has  accord- 
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inglj  been  as  appropriately  commenced  against  vendors  as  ven- 
dees. The  debt  of  the  creditor  will  not  be  satisfied  pro  tarUo  by 
a  recovery  and  collection  of  damages  from  a  vendee  or  a  parti- 
cepa  fraudis,  A  debt  due  from  one  person  can  not  be  satisfied 
by  the  recovery  of  damages  from  another  person,  unconnected 
with  and  a  stranger  to  it,  without  some  statute  provision.  The 
creditor  would  recover  damages  in  satisfaction  for  an  injury 
suffered,  not  on  account  of  a  debt  due  and  in  satisfaction  of  it. 
How  are  the  damages,  which  a  creditor  may  thus  recover,  to 
be  proved  and  estimated?  The  plaintiff  had  obtained  no  lien 
on  the  property  conveyed  by  attachment,  judgment,  or  in  any 
other  manner.  Had  no  special  property  in  or  claim  to  it.  The 
only  proof  of  loss  or  injury,  which  he  could  make,  would  be, 
that  his  debtor  had  fraudidently  conveyed  his  property  without 
having  received  any  value  for  it,  and  with  the  intent  to  avoid 
the  payment  of  his  debt.  And  that  he  had  no  other  means  of 
obtaining  payment.  All  other  creditors  could  make  the  same 
proof.  Upon  such  proof  he  could  not  be  entitled  to  recover  the 
amount  of  his  debt;  for  that  is  still  subsisting,  and  it  may  yet 
be  collected.  Nor  could  he  be  entitled  to  recover  the  value  of 
the  property  conveyed;  for  to  that  he  had  no  better  claim  than 
other  creditors.  He  has  not  therefore  lost  it.  If  it  had  not 
been  fraudulently  conveyed,  it  was  as  probable,  that  it  might 
have  been  applied  to  the  payment  of  other  debts,  as  to  his  own. 
The  debtor  might  have  disposed  of  it  fairly  and  for  a  valuable 
consideration;  or  have  lost  it  by  accident  or  misfortune.  The 
only  loss  or  injury  shown  by  the  proof  would  be,  that  he  had 
been  deprived  of  a  chance  or  possibility  of  obtaining  payment 
from  that  property.  This  would  be  stating  his  loss  or  injury 
too  strongly,  for  he  would  still  have  the  chance  of  attaching  or 
securing  it,  or  its  proceeds  in  the  hands  of  the  fraudulent 
holder.  A  jury  would  be  authorized  then  to  estimate  the  value 
only  of  his  chance  to  secure  it  and  have  it  applied  to  the  pay- 
ment of  his  debt  while  in  the  hands  of  his  debtor;  for  this  only 
has  he  lost.  There  would  be  no  data,  tables,  or  other  means 
afforded,  by  which  such  a  chance  could  be  estimated.  The  loss 
or  injury  would  be  too  uncertain  and  remote  for  legal  estima- 
tion. An  action  like  the  present  can  be  maintained  only  by 
proof  of  a  direct,  certain,  and  material  injury:  Benton  v.  Pratt, 
2  Wend.  386  [20  Am.  Dec.  623];  LamI)  v.  Stone,  11  Pick.  627. 
In  the  case  of  Fasley  v.  Freeman,  3  T.  E.  61,  it  was  said,  that 
the  action  would  be  maintained  by  proof  of  fraud  and  damage. 
While  it  was  justly  stated  in  Lamb  v.  Stone,  that  there  might  be 
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legal  torts,  in  which  the  damage  to  individoala  might  be  great, 
and  yet  so  remote  or  contingent  as  to  famish  no  ground  of  ac- 
tion. The  injury  should  be  so  definite  and  certain,  that  it  may 
be  particuhtrly  described  in  the  dechtration.  And  it  should  be 
proTPd  as  described:  Reynolds  y.  Kennedy ^  1  Wils.  232;  Pang^ 
ham  V.  BvU^  1  Wend.  845. 

A  still  further  objection  to  the  maintenance  of  this  action  is, 
that  the  plaintiff  does  not  appear  to  have  suffered  any  damages, 
not  common  to  all  the  creditors  of  Burton:  Com.  Dig.,  Action 
upon  the  Case,  B,  2.  One  might  as  well  maintain  such  an  ao> 
tion  against  another  for  causing  the  air  to  become  noxious  from 
a  nuisance  equally  affecting  a  whole  neighborhood.  Most  of 
the  cases  cited  and  relied  upon  for  the  maintenance  of  this  ac- 
tion were  examined  and  distinguished  from  a  case  like  this  in 
the  opinion  delivered  by  Mr.  Justice  Morton  in  Lamb  y.  Stone, 
in  which  there  was  an  unsuccessful  attempt  made  to  maintain  a 
similar  action.  It  would  be  unnecessary  to  notice  any  of  them 
again  if  the  case  of  Adams  v.  Paige,  7  Pick.  660,  had  not  been 
still  relied  upon  as  authoriiy  for  the  maintenance  of  this  action. 
The  essential  difference  between  them  consists  in  the  fact,  that 
the  plaintiffs  in  that  case  had  caused  the  goods  of  their  debtor 
to  be  attached  for  the  security  of  their  debt,  and  had  thereby 
acquired  a  right  to  have  them  by  proper  proceedings  applied  to 
the  payment  of  their  debt  in  preference  to  all  other  creditors, 
who  had  not  preyiouBly  caused  them  to  be  attached.  Of  this 
right,  which  proved  to  be  a  valuable  one,  they  were  deprived  by 
the  fraudulent  conduct  of  the  defendants.  That  constituted  a 
good  cause  of  action  capable  of  proof,  and  of  certain  estimation, 
and  one  not  common  to  all  other  creditors.  In  this  case  the 
plaintiff  had  no  such  lien  or  right. 

In  the  case  of  Moore  v.  Tracy,  7  Wend.  229,  the  plaintiff  was 
induced  by  the  fraudulent  conduct  of  the  defendants,  to  sell 
certain  goods  on  credit  to  one  known  to  the  defendants  to  be 
insolvent,  by  which  he  lost  their  value.  The  case  of  Penrod  v. 
Mitchell,  8  Scrg.  &  E.  522,  and  2  Penn.  126,  has  been  much  re- 
lied upon,  as  an  authority  for  the  maintenance  of  the  action. 
In  neither  of  the  opinions,  delivered  by  eminent  judges  in  that 
case,  were  the  objections,  which  were  stated  in  the  case  of 
Lamb  v.  Stone,  or  which  have  been  here  noticed,  considered  and 
obviated;  and  they  are  of  a  character  too  important  to  be  yielded 
to  mere  authority  not  binding  upon  this  court. 

Under  general  leave  to  amend,  the  counsel  for  the  plaintiff 
have  presented  with  their  arguments  in  writing  a  new  count* 
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drawn  recently  and  since  a  nonsuit  was  entered.  Dot  having 
been  presented  to  the  court  and  allowed,  it  is  not  a  part  of  the 
case  presented  by  the  exceptions  taken  at  the  trial.  Yet»  if  the 
action  might  thereby  be  sustained,  the  court  might  be  induced 
to  remove  the  nonsuit  and  to  allow  the  amendment  proposed  to 
be  made.  There  is  an  additional  averment  in  it  which,  it  is  con- 
tended, may  be  material.  It  is,  that  the  defendants  ''  corruptly 
did  combine  and  conspire  together,"  to  defraud  the  plaintiff  by 
the  acts  before  stated.  Whenever  a  premeditated  fraudident 
conveyance  of  property  has  been  made,  such  an  allegation 
might,  perhaps,  be  made  and  proved.  The  law  which  defines 
and  regulates  the  liabilities  of  the  parties  to  a  fraudulent  con- 
veyance, has  not  arisen  and  existed  without  a  knowledge,  that 
it  might  be  so;  and  it  can  not  be  varied  by  the  insertion  or 
omission  of  such  an  averment.  It  can  not  in  this  case  be  essen- 
tial, for  the  denial  of  the  plaintiff's  right  to  maintain  the  action 
has  not  arisen  out  of  any  defective  or  insufficient  averments, 
but  out  of  the  insufficiency  of  the  facts  stated,  to  enable  him  to 
maintain  it.  The  additional  facts  stated  in  the  proposed  count* 
are,  in  substance,  that  the  plaintiff's  debt  was  contracted  before 
the  conveyance  was  made  in  fraud  of  it,  and  that  an  attachment 
of  the  goods  conveyed  was  prevented  by  the  fraudulent  repre- 
sentations of  the  defendants.  It  will  be  perceived,  that  the 
conclusion  could  not  be  different  in  accordance  with  the  prin- 
ciples already  stated,  if  such  additional  facts  had  been  presented 
by  the  declaration. 
Exceptions  overruled,  and  nonsuit  confirmed. 


Benson  v.  Thompson. 

[27  Maimk,  470.] 

Obm  or  Two  Jonrr  Ownzbs  of  a  Ship,  in  a  Hon  Port,  can  hot  bb 
Allowed  to  incur  an  expenditure  for  repairs,  without  the  knowledge 
and  consent  of  the  other,  and  then  recover  from  him  his  proportion  of 
the  expense. 

Action  of  usswmpsU  on  account  annexed,  wherein  plaintiff 
seeks  to  recover  from  defendant  one  half  of  the  amount  of 
money  exx)ended  by  him,  in  repairs  of  the  brig  Martha  Ann 
during  the  time  they  were  joint  owners.  The  opinion  sufii- 
dently.  states  the  case. 

J,  and  B.  Bradbury^  for  the  plaintiff. 

/.  Granger,  for  the  defendant. 
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By  Court,  Whitman,  C.  J.  The  plaintiff  seeks  to  recover  of 
the  defendant  the  one  half  of  a  certain  sum,  expended  in  repairs 
upon  a  vessel,  jointly  owned  by  them.  It  does  not  appear  that 
the  defendant  had  appointed  the  plaintiff  ship's  husband,  or 
had  ever  requested  him  to  make  the  repairs,  or  that  any  were 
desired  or  necessary  to  be  mad^.  Yet  they  were  made  at  a  home 
port,  within  some  six  or  eight  miles  of  the  defendant's  residence; 
and  it  does  not  satisfactorily  appear,  that  he  has  ever  assented 
to  the  propriety  of  their  being  made.  It  is  contended,  however, 
by  the  plaintiff,  that  the  defendant,  whether  he  had  knowledge 
or  not  that  repairs  were  making,  or  gave  his  consent  that  they 
should  be  made  or  not,  is  nevertheless,  liable  for  his  proportion 
of  the  cost.  This  is  a  position  which  it  will  be  difficult  to  sus- 
tain. That,  as  a  general  rule,  one  part  owner  of  a  chattel  can 
bestow  repairs  upon  it,  and  chai^ge  the  one  half,  or  any  other 
proportion  of  the  amount,  to  his  co-tenant  without  obtaining 
his  assent  to  the  making  of  them,  would  hardly  comport  with 
the  principles  of  justice. 

But  it  would  seem,  that  the  plaintiff  relies  upon  a  distinction, 
supposed  to  exist  between  a  ship  and  other  chattels,  in  reference 
to  the  matter  of  repairs.  And  there  are  cases,  where  one  co- 
tenant  of  a  ship  has  been  recognized  by  the  others  as  ship's  hus- 
band, or  managing  owner,  in  which  he  may  cause  repairs  to  be 
made,  without  consulting  them,  and  charge  the  expense  to  each 
according  to  his  proportion  of  interest  therein.  And  so  also,  if 
repairs  become  necessary  in  a  foreign  port,  and  are  made  to  enable 
a  ship  to  perform  a  voyage,  upon  which  he  had  been  despatched 
by  all  concerned,  a  contribution  might  be  called  for  by  the  one 
who  had  advanced  his  money  for  the  purpose.  And  it  has  been 
held  that,  as  mechanics  have  a  lien  upon  a  ship,  in  certain  cases, 
when  repaired  by  them  they  may,  in  such  cases,  though  set  to 
work  by  but  one  of  the  owners,  maintain  an  action  against  them 
all  for  their  pay.  But  that  one  of  the  joint  owners  of  a  ship,  in 
a  home  port,  can  be  allowed  to  incur  an  expenditure  for  repairs, 
without  the  knowledge  and  consent  of  the  others,  and  then  sue 
them  for  their  proportion  has  never  been  allowed.  Mr.  Abbott, 
in  his  Treatise  on  Shipping,  page  84,  after  noticing,  that  some 
foreign  writers  have  laid  it  down  as  a  rule,  if  a  ship  is  in  need 
of  repairs,  and  one  part  owner  is  willing  to  repair,  and  the 
other  not,  the  one  who  is  willing,  may  repair  her  at  their  joint 
expense,  remarks  that  he  does  not  find  this  rule  adopted  in  prac« 
tice  in  any  country,  and  that  such  a  rule  in  the  case  of  the  pov- 
erty of  him  who  might  be  unwilling,  would  be  extremely  cruel. 
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But  it  is  insisted,  that  the  defendant  had  knowledge  of  the  ex- 
penditure, and  promised  to  pay  his  proportion  of  it;  and,  by  the 
agreement  of  the  parties,  we  are  to  determine  whether  such  was 
the  fact  or  not.  Upon  an  examination  of  the  evidence  we  are 
unable  to  come  to  the  conclusion  that  such  was  the  fact.  The 
witness  relied  upon  to  prove  it,  was  Simon  McDonald.  Taking 
him  to  be  a  credible  witness — ^and  we  are  not  disposed  to  go  into 
an  inquiry  whether  he  is  so  or  not — ^his  testimony  is  vague  and 
unsatisfactory.  It  does  not  show  that  the  defendant,  prior  to 
the  time  he  speaks  of,  had  knowledge  of  the  expenditure;  and  of 
course,  when  he  replied  as  the  vntness  says  he  did,  it  can  not  be 
inferred  conclusively  that  he  had  any  reference  to  a  bill  for  re- 
pairs. The  defendant  may  well  be  supposed  to  have  known  of 
the  previous  connection  of  the  plaintiff  with  the  vessel;  and  may 
be  believed  to  have  understood  the  plaintiff  to  refer  to  the  old 
unsettled  accounts  concerning  it.  At  any  rate  we  can  not  con- 
clude, that  the  defendant  had  reference  to  the  present  olaim> 
with  any  well-grounded  assurance. 

Plaintiff  nonsuit. 

HoMB  Port  is  Ant  Port  in  Which  the  Own£B  bappeoB  to  be  with  his 
veuel;  bat  in  England,  a  borne  port  is  any  port  within  the  jurisdiction  of  the 
common  law  courts  of  that  island,  if  the  owner  resides  in  that  country:  Cote 
V.  WoolUy,  32  Am.  Dec  54. 

Ths  frinoi?al cask  I8CITBD and  AmBMKDin  Hcurdyy.  Sprcmle^  31  Me.  72^ 


MiLLEB  £T  AL.   V.  EWEB. 

[97  Mai»,  609.] 

Iir  Wbit  ov  Entbt  Demandants  must  Rboover  xtpok  the  Stbenoth  of 
their  own  title,  and  not  because  the  tenant  does  not  exhibit  any  legal 
title. 

All  Votes  and  PRooEBDiNas  of  Pebsons  Pbotbssino  to  Act  in  Gapao- 
ITT  or  CoRFOKATOBS,  when  assembled  without  the  bounds  of  the  sover- 
eignty granting  the  charter,  are  wholly  void. 

OoBPOBATioN  Duly  Existino  within  a  State  mat  Act  and  Contbaot 
BETOND  its  Limits»  by  an  agent  or  agents  duly  constituted,  but  can 
neither  exist,  nor  contract  per  «e,  without  those  limits,  except  by  the  as- 
sistance of  its  officers  or  agents  duly  elected  or  appointed  within  them. 

Oenebal  Clause  in  a  Charter  Authorizinq  Certain  Persons  to  Call 
First  Meetino  of  a  corporation,  at  such  time  and  place  as  they  think 
proper,  does  not  authorize  them  to  call  the  meeting  at  a  place  without 
the  limits  of  the  state. 

Where  Corporators  Proceed  bt  an  Informal  or  Irregular  Exercise 
OF  AN  Existing  Power  of  election  to  elect  certain  officers,  the  persona 
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so  elected,  until  removed,  are  regarded  as  officers  d/tjadto^  and  their  acts 
are  obligatory  upon  the  corporation. 
Weeks  Corpokators  havk  No  Powxk  at  all  to  Peogxsd  to  an  Elxo- 
TiON,  any  officers  attempted  to  be  elected  mast  be  considered  to  be  such 
without  any  election,  and  their  acts  can  not  be  binding  upon  the  corpo- 
ration, unless  the  corporation  has  held  them  out  to  the  public  as  beii^ 
the  duly  appointed  officers,  and  they  have  been  dealt  with  as  snch,  U 
ignorance  of  their  want  of  authority. 

The  opinion  states  the  case. 

Moody,  for  the  plaintifiEs. 

Bobinson  and  HirUdey,  for  the  defendants. 

By  Court,  Sheplet,  J.     This  is  a  writ  of  entry  faronght  to  re 
cover  a  tract  of  land  in  the  town  of  Bluehill,  upon  which  k 
granite  store  has  been  erected.     The  demandants  derive  theii 
title  from  the  Bluehill  Granite  Company,  and  introduce  a  con 
veyance  by  deed  of  mortgage,  of  a  tract  of  land,  including  th«i 
premises  demanded,  purporting  to  be  executed  by  that  company 
on  April  6,  1837,  by  its  president,  John  S.  Labaugh,  and  its  sec- 
retary, David  E.  Wheeler,  to  Matthew  C.  St.  John,  in  trust  for 
the  benefit  of  certain  persons  therein  named.    And  conveyances 
from  the  trustee  and  the  cefstuis  que  trust,  assigning  that  mortgage 
to  William  I.  Tenney.     Also  copies  of  a  judgment  recovered  by 
William  I.  Tenney,  against  that  company,  and  of  an  execution 
issued  thereon,  and  of  the  return  of  an  officer  upon  it,  showing 
a  seizure  and  sale  of  the  company's  right  to  redeem  that  mort- 
gage to  William  I.  Tenney;  and  a  deed  of  the  same  from  the 
officer  to  him  on  June  2,  1840.     And  a  deed  from  William  I. 
Tenney  to  the  demandants,  made  on  June  29,  1843.     To  prove 
that  the  president  and  secretaiy  of  that  company  were  author- 
ized to  make  and  execute  the  mortgage  to  Matthew  C.  St.  John, 
the  records  of  the  company  were  introduced;  and  the  charter 
granted  by  an  act  of  this  state,  approved  Februaiy  29,  1836. 
The  records  of  the  board  of  directors  were  also  introduced.     It 
appears  from  those  records,  that  a  meeting  of  the  corporators 
was  called  for  the  organization  of  the  corporation,  under  its 
charter  in  the  city  of  New  York,  and  that  the  charter  was  there 
accepted,  and  the  officers  of  the  corporation,  president,  secre- 
tary, and  directors  were  chosen.     And  at  a  meeting  of  those  di- 
rectors, held  in  that  ciiy  on  April  6,  1837,  the  president  and 
secretary  thus  chosen,  were  authorized  by  vote  to  make  and  ex- 
ecute the  conveyance  in  mortgage,  to  Matthew  C.  St.  John. 
There  is  no  proof,  that  any  meeting  for  the  organization  of  the 
company,  or  for  the  choice  of  its  officers,  has  ever  been  holden 
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in  this  state.  There  is  proof  that  the  company,  by  a  person  act- 
ing as  its  agent,  transacted  business  in  this  state,  during  the 
years  1836, 1837,  and  1838. 

It  is  contended,  that  the  existence  of  the  corporation  is  suffi- 
ciently proved  by  the  introduction  of  its  charter,  and  by  the  tes- 
timony, showing  the  transaction  of  business  under  it.  If  this 
be  admitted,  the  demandants  must  proceed  further,  and  show 
that  the  persons. who  executed  the  conveyance  in  mortgage,  were 
legally  authorized  to  do  it.  If  directors  of  the  corporation,  le- 
gally chosen,  might  transact  business  as  such  by  vote  of  the 
board,  at  a  meeting  held  in  another  state,  and  might  authorize 
persons  to  execute  a  conveyance  of  real  estate,  yet  it  would  be 
necessaiy,  to  show  that  such  persons  were  legally  chosen  direc- 
tors, before  any  conveyance  made  by  their  direction,  could  be 
considered  as  legally  made.  The  demandants  must  recover  upon 
the  strength  of  their  own  tide,  not  because  the  tenant  does  not 
exhibit  a  legal  title;  and  their  right  to  recover  will  depend  upon  a 
decision  of  the  question,  whether  the  corporation  has  authorized 
any  board  of  directors  or  other  persons  to  make  that  conveyance 
of  its  estate. 

There  are  a  variety  of  corporations.  It  will  only  be  necessary 
on  this  occasion,  to  speak  of  one  class  of  them,  corporations 
aggregate,  composed  of  natural  persons.  It  is  often  stated  in 
the  books,  that  such  a  corporation  is  created  by  its  charter. 
This  is  not  precisely  correct.  The  charter  only  confers  the 
power  of  life,  or  the  right  to  come  into  existence,  and  provides 
the  instruments  by  which  it  may  become  an  artificial  being,  or  act- 
ing entity.  Such  a  corporation  has  been  well  defined  to  be  an 
artificial  being,  invisible,  intangible,  and  existing  only  in  contem- 
plation of  law.  The  instruments  provided  to  bring  the  artificial 
being  into  life  and  active  operation,  are  the  persons  named  in 
the  charter,  and  those  who  by  virtue  of  its  provisions,  may  be- 
come associated  with  them.  Those  persons  or  corporators,  as 
natural  persons,  have  no  such  power.  The  charter  confers  upon 
them  a  new  faculty  for  this  purpose;  a  faculty  which  they  can 
have  only  by  virtue  of  the  law,  which  confers  it.  That  law  is 
inoperative  beyond  the  bounds  of  the  legislative  power,  by 
which  it  is  enacted.  As  the  corporate  faculty  can  not  accom- 
pany the  natural  persons  beyond  the  bounds  of  the  sovereignty, 
which  confers  it;  and  they  can  not  possess  or  exercise  it  there; 
can  have  no  more  power  there  to  make  the  artificial  being  act, 
than  other  persons  not  named  or  associated  as  corporators. 
Any  attempt  to  exercise  such  a  faculty  there,  is  merely  an  usur- 
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pation  of  authority  by  persons  destitute  of  it,  and  acting  with- 
out any  legal  capacity  to  act  in  that  manner.  It  follows  that 
all  votes  and  proceedings  of  persons  professing  to  act  in  the 
capacity  of  corporators,  when  assembled  without  the  bounds  of 
the  sovereignty  granting  tKe  charter,  are  wholly  void. 

This  is  a  familiar  principle,  when  applied  in  analogous  cases 
to  persons,  upon  whom  the  law  has  conferred  some  power  or 
faculty,  which,  as  natural  persons,  they  do  not  possess.  The 
power  conferred  by  law  upon  executors  and  administrators,  can 
not  accompany  their  persons  beyond  the  bounds  of  the  sover- 
eignty which  has  conferred  it.  Story  has  collected  numerous 
cases,  in  note  under  section  512,  in  his  treatise  upon  the  conflict 
of  laws,  proving  the  doctrine  to  be  established  both  in  England 
and  in  this  country.  The  same  doctrine  prevails  respecting  the 
powers  of  guardians:  Williams  v.  Storrs,  6  Johns.  Ch.  357  [10 
Am.  Dec.  340].  The  same  doctrine  generally  prevails  in  this 
country,  while  it  does  not  in  England,  respecting  the  powers  of 
assignees  under  bankrupt  and  insolvent  laws.  The  doctrine  is 
stated  and  discussed  and  the  cases  are  collected  by  Stoiy  in  his 
treatise  on  the  conflict  of  laws»  c.  9,  sec.  405-417. 

If  the  artificial  being,  called  the  Bluehill  Granite  Company, 
may  be  considered  as  having  existence  and  active  life  in  this 
state,  by  proof  of  its  acts  within  her  limits,  it  will  be  still  true 
that  it  can  not  have  existence  without  her  limits,  and  of  course 
can  not  make  choice  of  any  officers  or  agents  there.  It  may 
maintain  a  suit  without  those  limits,  but  that  does  not  imply  its 
existence  or  presence  there.  It  may  also  contmct  without  those 
limits.  Being  within  them,  it  may,  acting  j>er  se,  by  vote  trans- 
mitted elsewhere,  propose  a  contract  or  accept  one  previously 
offered.  And  it  may,  by  an  agent  or  agents  duly  constituted, 
act  and  contract  beyond  those  limits.  But  it  can  neither  exist, 
nor  act  per  se  without  them,  except  by  the  assistance  of  its  offi-  * 
cers  or  agents  duly  elected  or  appointed  within  them.  The  con- 
stitution and  powers  of  such  corporations  were  perhaps  more  thor- 
oughly discussed  and  fully  considered  than  ever  before  by  any 
judicial  tribunal,  in  the  case  of  The  Bank  of  Augusta  v.  Earle^  13 
Pet.  519.  Chief  Justice  Taney,  delivering  the  opinion  of  the 
court,  says:  *'  It  is  very  true  that  a  corporation  can  have  no  legal 
existence  out  of  the  boundaries  of  the  sovereignty  by  which  it  is 
created.  It  exists  only  in  contemplation  of  law;  and  where 
that  law  ceases  to  operate  and  is  no  longer  obligatory,  the  cor- 
poration can  have  no  existence.  It  must  dwell  in  the  place  of 
its  creation,  and  can  not  migrate  to  another  sovereignly."  Th« 
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cases  of  McCaU  v.  The  Byram  Manufacturing  Co.y  6  Conn.  428» 
and  of  Copp  v.  Lamb,  3  Fairf .  314,  are  relied  upon  as  deciding 
that  corporations  whose  charters  were  granted  by  one  state, 
could  hold  meetings,  pass  votes,  and  exercise  powers  in  another 
state.  The  question  presented  in  the  former  case,  was  whether 
the  secretary  of  a  corporation  was  legally  appointed  by  the  di- 
rectors at  a  meeting  held  by  them  in  the  city  of  New  York. 
The  charter  had  been  granted  by  the  state  of  Connecticut.  The 
decision  was  in  the  affirmatiye. 

The  directors  of  a  corporation  are  not  a  corporate  body,  are, 
when  acting  as  a  board,  but  a  board  of  officers  or  agents,  and 
they  may  exercise  their  powers  as  agents  beyond  the  bounds, 
where  the  corporation  exists.  It  did,  indeed,  appear  in  that 
case,  that  all  the  meetings  of  the  stockholders,  and  of  the  direct- 
ors, were  holden  in  the  city  of  New  York,  but  the  capacity  of 
the  stockholders  to  act  there  does  not  appear  to  have  been  ex- 
amined and  discussed.  In  the  case  of  Copp  v.  Lamb,  the  court 
did  not  enter  upon  an  examination  of  the  question,  whether 
the  proprietors  of  common  and  undivided  lands  had,  by  virtue 
of  an  act  passed  by  the  commonwealth  of  Massachusetts,  power 
to  organize  and  act  as  a  corporation  in  another  state.  It  ap- 
peared that  the  land  demanded  in  that  suit  had  been  granted  by 
a  proprietary,  which  had  acted  as  such  more  than  forty  years 
before  that  time.  And  although  the  place  of  its  first  organiza- 
tion and  action  was  within  the  state  of  New  Hampshire,  yet  all 
its  acts  had  been  confirmed  in  a  meeting  held  several  years 
afterward,  which  does  not  appear  to  have  been  holden  out  of 
the  commonwealth  of  Massachusetts.  It  was  under  these  cir- 
cumstances that  the  court  said  that  it  did  not  feel  authorized  to 
declare  that  the  proceedings  were  illegal  and  void,  because  the 
first  meeting  for  organization  was  held  in  New  Hampshire.  The 
ground  upon  which  the  decision  was  made,  appears  to  have 
been,  that  it  was  not  competent  for  a  person  claiming  title 
imder  one  of  the  proprietors,  who  had  acted  as  an  officer  of  the 
proprietary  at  that  meeting,  to  deny,  after  so  long  a  time,  and 
under  such  circumstances,  the  legality  of  the  exercise  of  corpo- 
rate powers. 

"  Corporations  created  by  statute,  must  depend  for  their 
powers  and  the  mode  of  exercising  them,  upon  the  true  construc- 
tion of  the  statute:"  Runyan  v.  The  Lessee  of  Coster,  14  Pet. 
129.  It  is  admitted  in  all  the  decided  cases,  that  the  sphere  of 
action  of  a  corporation  is  determined  by  the  terms  and  intention 
of  the  legislation,  by  virtue  of  which  \i  exists.    That  legislation. 
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if  it  be  possible  to  avoid  it,  is  not  to  be  so  construed  as  to  exceed 
the  sovereignty  of  the  legislative  power:  Famum  v.  Blackstmie 
Caned  Company,  1  Siimn.  47.  That  clause  in  the  charter  of  the 
Bluehill  Granite  Company,  which  authorizes  two  persons  named 
to  call  the  first  meeting  of  the  company,  at  such  time  and  place 
as  they  may  think  proper,  can  not  receive  such  a  construction,  as 
would  authorize  them  to  call  the  meeting  at  a  place  without  the 
limits  of  this  state.  Legislative  bodies  do  not  usually  in  their 
acts  of  legislation  use  language  to  limit  their  operation,  but  use 
general  language,  and  the  limitation  is  implied  and  inferred 
from  the  extent  of  the  legislative  power.  The  language  used  in 
that  charter  docs  not  require  any  other  construction  or  author- 
ize the  conclusion  that  it  was  the  intention  to  authorize  that 
meeting  to  be  held  without  the  limits  of  the  sovereignly.  The 
consideration,  that  it  could  not  have  been  its  intention  to  at- 
tempt to  encroach  upon  another  sovereignty,  by  putting  into 
action  a  corporation  there,  might  be  sufficient  to  call  for  a  con- 
stiniction,  which  would  not  authorize  it.  There  were,  however, 
other  enactments  in  this  state,  referred  to  in  the  charter  as  ex- 
planatory of  the  powers  granted,  which  dourly  exhibit  the  inten- 
tion of  the  legislature,  that  the  corporate  powers  should  be 
exercised  only  within  the  state. 

There  is  a  clause  in  that  charter,  which  gives  the  corporation 
all  the  powers  and  privileges,  and  subjects  it  to  all  the  duties  and 
requirements  incident  by  law  to  similar  corporations.  The  law 
thus  referred  to,  is  the  statute  law,  regulating  manufacturing 
corporations.  By  the  act  then  in  force,  defining  the  powers  and 
duties  of  manufacturing  corporations,  c.  137,  they  were  author- 
ized to  make  by-laws,  not  repugnant  to  the  constitution  and  laws 
of  this  state.  Were  required  to  divide  their  property  into  shares. 
The  evidence  of  title  to  these  shares  was  to  be  certificates  signed 
by  the  treasurer.  Transfers  of  these  shares  were  to  be  recorded 
by  the  clerk  in  a  book  to  be  kept  by  him  for  that  purpose.  The 
corpomtions  were  authorized  to  make  assessments  upon  the 
shares,  and  the  treasurer,  when  the  holders  failed  to  pay,  was 
authorized  to  sell  them  in  a  manner  prescribed  by  the  act,  and 
to  make  conveyances  of  them  to  be  recorded  by  the  clerk.  The 
act  of  March  15,  1821,  c.  GO,  sec.  31,  then  in  force,  provided, 
when  an  execution  had  been  issued  upon  a  judgment  recovered 
against  a  manufacturing  corporation,  and  a  demand  had  been 
made  by  an  officer  upon  the  president,  treasurer,  or  clerk  of  the 
corporation,  that  the  same  might  be  collected  by  a  levy  upon  the 
property  or  body  of  a  corporator.     By  the  act  of  February  12, 
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1828,  c.  385,  then  in  force,  the  treasurer  of  such  a  corporation 
is  required  to  give  public  notice  in  a  newspaper  printed  in  the 
county,  where  the  corporation  is  established,  and  if  none  is 
printed  in  that  county,  then  in  one  printed  in  an  adjoining 
county,  of  the  amount  of  the  capital  stock  actually  paid  in. 

The  directors  are  prohibited  from  making  any  dividends  of 
the  capital  until  all  the  debts  due  from  the  corporation  have 
been  paid.  The  agent  or  officer  having  charge  of  its  property, 
was  required  to  deliver  to  an  officer  having  a  writ  or  execution 
against  it,  the  names  of  the  directors  and  clerk,  and  a  schedule 
of  all  its  property  including  debts.  It  was  made  the  duiy  of 
the  clerk  or  person  having  charge  of  the  books  of  the  corpora- 
tion to  produce  the  same  in  court,  when  certain  suits  were  pend- 
ing. By  the  act  of  February  18,  1836,  other  provisions  were 
made  respecting  the  mode  of  calling  meetings,  the  liability  of 
the  stockholders,  the  mode  of  collecting  debts  from  the  prop- 
erty of  the  corporation,  and  requiring  the  clerk  of  the  corpora- 
tion to  furnish  an  officer  having  an  execution  against  the  cor- 
poration, with  a  list  of  the  names  and  places  of  residence  of 
the  stockholders.  It  ij  obvious,  that  those  provisions  contem- 
plated the  establishment  and  action  of  manufacturing  corpora- 
tions to  be  vnthin  the  state.  That  their  meetings  were  to  be 
called,  and  their  officers  to  be  chosen  by  virtue  of  the  laws  of 
the  state,  and  of  course  where  those  laws  were  operative.  That 
the  officers  and  especially  the  clerk  were  to  be  found  vnthin  the 
state;  and  that  he  was  to  have  the  custody  of  the  books  and 
records  within  the  state  to  perform  the  duties  required  of  him. 
All  these  enactments  were  obligatory  upon  the  Bluehill  Granite 
Company  and  its  stockholders.  Whether  the  statute  provisions 
of  this  state,  and  the  intention  of  the  legislative  power,  or  the 
general  rules  of  law  respecting  corporations,  be  examined,  the 
conclusion  must  be  the  same;  that  this  corporation  could  hold 
no  meeting  for  the  election  of  its  officers  or  for  the  regulation 
of  its  affitirs,  vnthout  the  limits  of  this  state.  That  all  such 
meetings  and  proceedings  were  without  right  or  authority  and 
wholly  void. 

If  there  were  no  directors  de  jure^  were  there  any  de  facto 
having  authority  to  convey  the  estate  of  the  corporation  ?  Pub- 
lic officers,  when  appointed  by  the  duly  constituted  authorities 
without  any  power  to  make  the  appointment,  are  regarded  as  au- 
thorized to  perform  their  official  duties,  and  their  acts  are  to  be 
regarded,  as  it  respects  other  persons,  as  valid:  GommonweaUh  v. 
Fowler,  10  Mass.  290.     This  is  upon  the  principle,  that  they 
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bave  been  held  out  to  the  public  by  the  duly  oonstitated  power 
as  public  officers,  capable  of  performing  certain  public  duties, 
and  their  acts  are  therefore  to  be  regarded  as  yalid.  So  when 
corporations  have  held  certain  persons  out  to  the  public  as  its 
directors  or  officers,  those  dealing  with  them  as  such  and  igno- 
rant of  their  want  of  legal  power,  will  be  entitled  to  consider  their 
acts  as  binding  upon  the  corporation.  And  when  there  has 
been  an  informal  or  irregular  exercise  of  an  existing  power  of 
election,  the  officers  so  elected,  until  removed,  are  regarded  as 
officers  de  facto,  and  their  acts  are  obligatory  upon  the  corpora- 
tion. But  when  the  corporators  have  no  power  at  all  to  pro- 
ceed to  an  election,  and  when  the  officers  must  be  considered  as 
assuming  to  be  such  without  any  election,  their  acts  can  not  be 
binding  upon  the  corporation,  unless  the  corporation  has  held 
them  out  in  the  manner  before  stated  to  be  its  officers.  If  the 
law  were  otherwise,  persons  having  no  legal  authority  to  act  as 
corporators  might  assume  it  and  proceed  and  elect  officers,  who 
by  being  considered  to  be  officers  de  facto  might  convey  the  whole 
property  of  the  corporation  and  divest  it  of  all  its  rights.  No  de- 
cided case,  it  is  believed,  will  be  found  to  maintain  such  a  doctrine. 

In  this  case,  the  grantee  of  the  corporation,  Matthew  G.  St. 
John,  or  the  cestuis  que  trust,  or  William  I.  Tenney,  their  grantee 
or  assignee,  can  not  claim  to  take  the  position  of  a  purchaser 
from  persons,  who  had  been  held  out  by  the  corporation  to  the 
public  as  its  officers  without  any  knowledge  of  their  real  char- 
acter and  authority.  For  it  appears,  that  these  conveyances 
were  made  to  persons,  who  claimed  to  be  stockholders  actively 
participating  in  all  the  proceedings  of  the  corporation,  and  they 
must  be  regarded  as  having  a  knowledge  of  all  its  acts,  and  of 
its  legal  right  to  act.  The  tenant  is  in  no  way  connected  with 
those  proceedings,  and  is  entitled  to  require,  that  the  demand- 
ants should  establish  their  title.  They  appear  only  to  represent 
the  legal  title  of  William  I.  Tenney,  as  his  assignees  under  an 
act  of  insolvency.  If  there  were  no  legally  existing  mortgage, 
there  could  be  no  legal  sale  at  auction  of  the  right  of  the  cor- 
poration to  redeem  it.  In  such  case  the  execution  could  only 
be  satisfied  from  the  real  estate  of  the  corporation  by  a  levy  and 
appraisal.  Tenney  obtained  no  legal  title  by  that  seizure  and 
sale,  and  he  could  convey  none  to  the  demandants. 

Under  such  circumstances  it  will  not  be  necessary  to  consider 
whether  the  tenant  obtained  any  title  whatever  by  the  proceed* 
ings  stated  iu  the  testimony. 

Demandants  nonsuit. 
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Slbotion  or  Dibictobs  ihtbt  bi  Sbt  Aside  when  Totes  Buffident  to 
change  the  election  have  been  erroneously  rejected:  Matter  qf  Lang  I^iand  B, 
B,  Co,,  32  Am.  Dec.  429»  and  note. 

Acts  Donb  at  Cobporation  Mbetino  not  Pbopbblt  Held:  See  Stow 
V.  Wyse^  18  Am.  Deo.  99,  and  note.  See  also  Peirce  v.  New  Orleans  Building 
Co,,  29  Id.  448,  and  note. 

The  pbinoipal  case  is  cited  to  the  point  that  the  corporators  have  no 
extra-torritorial  power,  but  that  the  directors  of  a  corporation  are  not  a  body 
corporate;  when  acting  as  a  board  they  are  the  agents  of  the  corporation,  and 
may  exercise  their  powers  as  agents  beyond  the  bounds  where  ihe  eorporalvm 
exists,  in  0.  ds  M.  B,  B.  Co,  v.  McPherson,  85  Mo.  26.  In  that  case  it  was 
held  that  the  directors  are  the  agents  of  the  corporation,  and  not  the  corpora- 
tion itself,  and  that  although  they  meet  without  the  limits  of  the  stato  creat- 
ing the  corporation,  yet  their  proceedings  will  be  valid  and  binding  upon  th* 
company.  The  principal  case  is  cited  to  the  same  point  in  Arms  v.  ConasUp 
86  Vt.  750,  in  which  case  it  was  held  that  the  conferring  of  authority  by  the 
directors  of  a  corporation  upon  an  agent  to  execute  a  deed  is  not  a  corporate 
act.  In  such  a  case  the  directors  act  as  agento,  and  the  authority  may  be  con- 
ferred by  a  vote  passed  at  a  meeting  of  the  directors  without  the  state  where 
the  corporation  was  created  and  exists.  The  principal  case  is  cited  in  i'Vee- 
manY,Maehias  Water  Power  and  MiU  Co.,  dS  Me.  845,  to  the  point  that  all 
votes  and  proceedings  of  persons  professing  to  act  In  the  capacity  of  oorpo- 
rators  when  assembled  without  the  bounds  of  the  sovereignty  gmntiiig  the 
charter  are  wholly  void. 


GASES 


nr  THS 


COURT  OF  APPEALS 


or 


MARYLAND. 


HoFFAB  V.  Dement. 

[9  OiLL,  132.] 
AcnOH  FOB  USB  AND    OOCUPATIOK    DOBS  NOT  LSM  ezoept  QpOO  U 

or  implied  demise. 
GnLDKKN  or  Pabentb  Who  Diz  Intestats  Takx  as  GopABCiirEBS  under 

the  act  of  1820»  and  must  all  join  in  an  action  tw  the  use  and  oceapation 

of  their  ancestors*  estate. 
Jlov-JoiNDSR  OF  Plaintiffs  Nskd  not  bx  Taken  Advantaob  of  by  plea 

in  abatement  or  by  demurrer,  but  may  be  given  in  evidence  nnd^  tbe 

plea  of  non-assumpsit. 
Admission  in  Convebsation  to  a  Third  Person,  not  the  plaintiff's  agents 

is  not  sufficient  to  sustain  a  count  upon  an  nmnad  compMtaaaaU. 

Assumpsit.     The  opinion  states  the  facts. 

J.  M,  8,  Causin,  for  the  apx)ellant8. 

T,  F.  Bowie,  for  the  appellee. 

By  Court,  SpenoEi  J.  This  is  an  action  of  ossumpstl.  The 
declaration  contains  three  counts.  The  first,  for  use  and  occu- 
pation; the  second,  on  an  account  stated;  and  the  third,  for 
money  had  and  received.  The  defendant  pleaded  non  assumpsU 
and  limitations.  Ellen  M.  Hofiar,  the  wife  of  Ancus  M.  Hoffiir, 
the  plaintiffs  in  this  action,  was  one  of  the  four  children  of 
Joseph  N.  Stonestreet,  who  died  intestate,  seised  of  the  real 
estate,  to  recover  for  the  use  and  occupation  of  which,  by  the 
the  defendant's  testator  in  his  life-time,  this  action  was  insti- 
tuted. The  county  court  decided,  that  the  plaintiffs  coidd  not 
recover  on  the  first  count  in  the  declaration,  because  all  of  the 
heirs  of  Joseph  N.  Stonestreet  should  have  been  made  plaint- 
iffs; and  because  there  was  no  evidence  from  which  the  relation 
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of  landlord  and  tenant  could  be  inferred  between  the  plaintiffB» 
and  the  defendant's  testator;  and  that  there  was  no  evidence 
in  the  cause  which  entitled  them  to  recover  under  the  sec- 
ond and  third  counts.  There  is  no  evidence  in  the  record  of 
any  express  agreement  or  demise  between  these  plaintiffs,  and 
the  defendant's  testator,  for  the  use  and  occupation  of  the  lands 
mentioned  in  the  declaration;  but  the  proof  is,  that  the  defend- 
ant's testator  entered  upon  the  premises  under  a  contract  of  pur- 
chase from  Nicholas  Stonestreet. 

The  first  question  to  be  disposed  of,  is,  whether  the  county 
court  erred  in  deciding  that  the  plaintiffs  could  not  recover 
upon  the  first  count  in  the  declaration.  We  think  they  did  not. 
The  defendant's,  testator  entered  upon  the  land  under  a  pur- 
chase from  Nicholas  Stonestreet,  subsequent  to  the  death  of 
Joseph  Stonestreet;  there  is  no  evidence  of  any  express  demise 
or  agreement,  to  rent  by  the  heirs  of  Joseph  Stonestreet,  jointly 
or  severally;  in  fact  the  evidence  is  conclusive  that  there  was 
none.  The  plaintiffs,  to  maintain  this  action,  then  must  rely 
upon  an  implied  demise  or  agreement,  to  establish  the  relation 
of  landlord  and  tenant  between  George  Dement,  the  defend- 
ant's testator,  and  the  children  of  J.  N.  Stonestreet.  Tindal, 
C.  J.,  in  the  case  of  Decharms  v.  Horwood,  10  Bing.  526,  ex- 
presses his  opinion  in  this  unequivocal  language:  "The  author- 
ities all  agree,  that  whatever  be  the  number  of  coparceners,  they 
all  constitute  but  one  heir — they  are  coDnected  together  by  unity 
of  interest,  and  unity  of  title."  In  Maryland,  the  children  of 
parents  who  die  intestate,  seised  in  fee  of  lands,  tenements,  or 
hereditaments,  take  as  coparceners,  and  are  so  treated  by  the 
act  of  1820,  c.  191,  sec.  5;  and  the  conclusion  is  irresistible, 
that  if  they  can  not  separately  maintain  an  action  of  assumpsii, 
for  money  had  and  received,  against  a  person  who  had  received 
the  rent  in  the  character  of  trustee  (as  was  decided  in  the  case 
of  Decharms  v.  Hbrwood),  that  they  can  not  recover  in  separate 
actions  upon  an  implied  demise  or  agreement  to  rent,  upon  a 
count  for  use  and  occupation.  It  was  insisted  in  the  argument, 
on  the  part  of  the  appellant,  that  the  non-joinder  could  be 
taken  advantage  of  by  plea  in  abatement  or  demurrer  only,  and 
not  upon  evidence  at  the  trial.  This  position  is  not  tenable 
upon  authority.  "As  where  an  action  is  brought  by  one  of  sev- 
eral with  whom  a  contract  has  been  made,  the  defendant  may 
take  advantage  of  it  upon  evidence  at  the  trial,  upon  a  plea  of 
non  aasumpait:**  EcclesUm  v.  Clipsham,  1  Saund.  153,  note  1;  1 
Chit.  PI.  7;  Legliae  v.  Champante,  2  Stra.  820. 
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The  oounty  ooort  decided  that  there  was  no  eTidence  which 
entitled  the  plaintiflB  to  recoTer  on  the  second  count.  The  eyi- 
dence  giyen  by  William  B.  Stone,  a  witness  on  the  trial,  of  ad- 
missions of  the  defendant's  testator  made  to  him,  will  not  main- 
tain the  second  count  in  the  plaintiffs  dedaiation,  upon  an^ 
account  stated.  There  is  no  evidence  in  the  record  to  show 
that  the  witness  Stone,  to  whom  the  admissions  relied  on  were 
made,  was  the  agent  of  the  plaintifffl,  or  had  authority  to  make 
a  demand,  or  to  account  with  the  defendant's  testator,  the  con- 
clusion is  from  the  evidence  that  he  was  not  authorized.  An 
admission,  in  conversation  to  a  third  person,  not  the  plaintiffs 
agent,  is  not  sufficient  to  sustain  a  count  upon  an  insimul  oom^ 
puiaaserU :  Greenl.  on  Ev.  105.  There  is  no  proof  which  even 
tends  to  maintain  the  issue  on  the  third  count. 

Judgment  afBrmed. 

UsK  AKD  OocuPATioK,  ACTION  FOR,  When  Lijbs:  See  this  mibjeet  dis- 
oossed  at  length  in  note  to  FUegercdd  v.  Beebe,  ante,  285. 

NON-JOIKDEB  OF  PLAINTIFFS  OR  DbFKNDANTS,   HOW    TaKSN    AdVANTAOB 

OF:  See  WheelwriglU  v.  Dtpeytter,  3  Am.  Dec.  345;  Baker  ▼.  Jewell,  4  Id.  162; 
Ofigood  V.  Franklin,  7  Id.  513;  Robertson  v.  Smith,  9  Id.  227;  Fhedick  ▼.  Good^ 
ing,  10  Id.  25;  Bell  v.  Layman,  15  Id.  83;  Thompean  v.  Clay,  16  Id.  108; 
Le  Page  ▼.  McCrea,  19  Id.  469;  MeLanahan  y.  WyatU,  21  Id.  363;  Simps(m 
▼.  Seavey,  22  Id.  228;  Qilberi  v.  Dickerson,  Id.  592;  RMnmm  ▼.  Svnih,  24 
Id.  212;  Jones  v.  Pitcher,  Id.  716;  Scanlan  v.  Wnghi,  25  Id.  344;  Mayor  v. 
Bipley,  Id.  175;  Marshall  v.  JoriM,  Id.  260;  Watertown  ▼.  Cowen,  27  Id.  80; 
Beeves  v.  Dougherty,  Id.  406;  Hilliher  v.  Loop,  26  Id.  286;  Fogg  v.  Virgin, 
86  Id.  757;  Campbell  v.  Wallace,  37  Id.  219;  BoberU  v.  McLean,  42  Id.  529. 

Thb  prikcipal  casb  is  cited  as  follows,  that  an  action  for  use  and  ocea- 
pation  will  only  lie  where  the  relation  of  landlord  and  tenant  exists:  Clark 
▼.  Burnside,  15  HI.  62;  that  under  a  devise  the  devisees  take  as  porchasen, 
•ad  not  by  descent:  Power  v.  Davis,  3  McArthnr,  167;  that  whatever  the 
number  of  coparceners,  they  constitute  but  one  heir,  and  must  sue  or  be  soed 
Jointly:  Cri^field  v.  Storr,  36  Md.  152. 


Alexandeb  v.  Matob,  eto. 

[5  Qtll,  383.] 

State,  as  a  Pobtioiy  of  its  Inhekent  Sovereignty,  has  the  power  to  ap- 
propriate private  property  to  public  use,  where  the  public  necessity  or 
utility  requires  it,  upon  securiug  to  the  party  whoso  property  is  sacri- 
ficed a  just  compensation  for  any  injury  he  may  sustain. 

State  may  Confer  upon  her  Subordinate  Jurisdictions,  both  muni* 
dpal  and  judicial,  the  right  to  take  private  property  for  the  purpose  of 
opening  streets  and  roads,  when,  in  their  opinion,  it  is  demanded  by  the 
public  welfare. 
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Municipal  Ordinance  Providino  that  an  Assessment  for  street  im- 
provement shall  be  apportioned  among  the  owners  of  land  benefited  hy 
snch  improTement,  is  not  unconstitutional  on  the  ground  that  it  subjects 
the  individuals  embraced  by  it  to  an  unequal  and  partial  tax  for  an  im- 
provement in  which  the  whole  community  is  interested. 

Pabtt  Aggrieved  by  an  Assessment  mat  Appeal  to  the  city  court  and 
contest  the  correctness  of  the  assessment  before  a  jury  of  the  county. 

Ordinance  ExEMFriNO  Property  Improved  from  assessment,  would  be 
void  under  the  act  of  1838. 

CouRrs  WILL  NOT  PRESUME  THAT  PROPERTY  IN  One  Street  is  benefited 
by  improvements  in  another,  because  such  streets  are  parallel. 

Chancery  has  No  Jurisdiction  to  Supervise  or  re-examine  the  proceed- 
ings and  judgments  of  the  city  court,  in  reference  to  assessments. 

iNJTTKonoN  to  restrain  the  mayor  and  city  council  of  the  city 
of  Baltimore  from  proceeding  with  the  assessment  of  certain 
property  belonging  tP  the  complainants,  on  account  of  the  ex- 
tension of  Fayette  street,  and  selling  the  same  for  the  non-pay- 
ment of  such  assessment.  The  defendants  claimed  the  right  to 
make  such  assessment  under  the  act  of  1838,  chapter  226,  which 
provided  that  they  should  have  power  to  open  and  improve 
streets,  and  assess  the  costs  and  expenses  of  so  doing  propor- 
tionately among  the  owners  of  property  benefited  thereby.  The 
lower  court  denied  the  injunction.  The  further  facts  appear  in 
the  opinion. 

Mayer,  for  the  apx>ellants. 

B.  C,  Presstman,  for  the  appellees. 

By  Court,  Martin,  J.  In  the  argument  of  this  case,  the 
counsel  for  the  appellants  has  contended  that  the  act  of  assem- 
bly of  1838,  c.  226,  is  to  be  considered  as  an  unconstitutional 
exercise  of  legislative  power,  and  that  all  the  proceedings  of  the 
mayor  and  city  council  of  Baltimore,  with  resx>ect  to  the  exten- 
sion of  Fayette  street,  as  exhibited  in  the  record,  were  un- 
authorized and  void.  And  upon  this  ground  he  has  claimed  the 
interposition  of  the  chancery  court,  to  protect  the  property  of 
the  appellants  from  the  enforcement  of  a  tax,  which  it  is  alleged 
was  illegally  imposed  upon  it.  But  we  think  that  the  counsel 
for  the  appellant  has  not  succeeded  in  establishing  a  want  of 
power  in  the  legislature  to  pass  this  act.  That  the  power,  of 
appropriating  to  a  public  use  the  property  of  individuals,  when 
the  public  necessity  or  utility  requires  it,  upon  securing  to  the 
party  whose  property  is  sacrificed,  a  just  comx>ensation  for  any 
injury  he  may  sustain,  resides  in  the  state,  as  a  portion  of  its 
inherent  sovereignty,  is  a  proposition  which  can  not  be  denied. 
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In  defining  the  natore  and  extent  of  this  power,  in  the  case 
of  Bonaparte  v.  Tfie  Camden  and  Amboy  Railroad  Company ,  1 
Bald.  221,  the  learned  judge,  after  stating  that  the  complainant 
by  his  contract  of  purchase,  authorized  by  the  law  of  the  state, 
is  so  far  protected,  that  his  property  can  not  be  transferred  to  the 
defendants,  without  his  consent,  by  mere  legislative  power,  said: 
*'  To  make  such  a  transfer  valid,  it  must  be  an  appropriation  to 
a  public  use,  in  virtue  of  the  inherent  sovereignty  of  the  states, 
which  carries  with  it  the  obligation  to  make  compensation. 
When  this  is  done,  no  contract  is  impaired,  as  all  persons  hold 
their  property  subject  to  requisitions  for  public  service;  it  is 
protected  only  against  arbitrary  seizure,  not  when  it  is  taken  or 
appropriated  by  public  right  for  public  use;  compensation  must 
indeed  be  made,  but  no  particular  mode  is  prescribed  by 
which  its  amount  shall  be  ascertained.  *  It  is  a  principle  of 
magna  charta,  recognized  in  all  the  states,  that  no  man  shall  be 
disseised  or  dispossessed  of  his  property  without  due  process  of 
law,  or  legal  process,  or  the  judgment  of  a  jury;  but  if  either 
mode  is  pursued,  the  principle  is  unimpaired.  A  law  which 
authorizes  the  appropriation  of  property  to  public  use,  and  pre- 
scribes a  mode  of  proceeding  by  which  compensation  shall  be 
ascertained  and  made,  is  not  obnoxious  to  Magna  Charta,  or  its 
construction  in  England  or  in  this  state." 

It  is  this  supreme  and  controlling  power  over  the  property  of 
individuals,  which  enables  the  state  to  confer  upon  her  subordi- 
nate jurisdictions,  both  municipal  and  judicial,  the  right  to  take 
private  property  for  the  purpose  of  opening  streets  and  roads, 
when  in  their  opinion,  it  is  demanded  by  the  public  welfare  or 
convenience;  and  when  prox)erty  is  thus  taken,  and  accompanied 
by  an  adequate  provision  for  the  indemnification  of  the  injured 
party,  the  appropriation  is  legalized  by  the  fact,  that  it  has  been 
taken  for  a  public  purpose,  under  the  authority  and  sanction  of 
the  state.  It  is  not  an  arbitrary  seizure  of  property,  and,  there- 
fore, is  not  in  conflict  with  the  principles  of  magna  charta,  or 
the  provisions  of  the  constitution.  The  taxing  power  is  a  power 
of  vital  importance;  it  exists  in  the  state,  like  that  of  the  emi- 
nent domain,  as  a  part  of  its  inherent  sovereignty;  it  is  capable, 
from  its  nature,  of  being  greatly  abused,  and  yet  this  power 
was  granted  by  the  original  and  supplemental  charters  of  the 
city  of  Baltimore,  to  the  mayor  and  city  council,  to  be  exercised 
in  their  discretion,  upon  all  property  within  the  corporate  juris- 
diction and  limits,  and  without  any  limitation  with  respect  to 
the  objects  on  which  it  was  to  operate.     This  grant  of  power  to 
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the  city  has  never  been  questioned,  and  in  principle  can  not  be 
distinguished  from  the  authority  delegated  to  the  mayor  and 
city  council  of  Baltimore,  by  the  act  of  assembly  of  1838,  ch. 
226. 

In  the  case  of  Burgess  t.  Pue,  2  Gill,  11,  the  court  of  appeals 
held,  that  it  was  competent  for  the  legislature  to  delegate  the 
power  of  taxation  to  the  taxable  inhabitants  of  a  school  district, 
for  the  purpose  of  raising  a  fund  for  the  support  of  primary 
schools;  and  we  quote  the  opinion  of  the  court,  as  directly  ap- 
plicable to  the  principle  involyed  in  this  controyersy.  The  court 
say:  **  We  think  there  is  no  validity  in  the  constitutional  ques- 
tion which  was  raised  by  the  appellee's  counsel  in  the  course  of 
his  argument,  relative  to  the  competency  of  the  legislature  to 
delegate  the  power  of  taxation  to  the  taxable  inhabitants,  for 
the  purpose  of  raising  a  fund  for  the  diffusion  of  knowledge, 
and  the  support  of  primary  schools.  The  object  was  a  laudable 
one,  and  there  is  nothing  in  the  constitution  prohibitory  of  the 
delegation  of  the  power  of  taxation,  in  the  mode  adopted,  to 
effect  the  attainment  of  it;  we  may  say  that  grants  of  similar 
powers  to  other  bodies,  for  political  purposes,  have  been  coeval 
with  the  constitution  itself,  and  that  no  serious  doubts  have  ever 
been  entertained  of  their  validity.  It  is  therefore  too  late  at 
this  day  to  raise  such  an  objection.  The  ground  of  objection 
taken  in  the  argument  to  the  constitutionality  of  the  tax,  seemed 
to  be,  that  the  act  of  the  legislature  delegating  the  power  of 
taxation  to  the  taxable  inhabitants,  was  a  violation  of  the  fourth 
and  twelfth  sections  of  the  bill  of  rights,  the  first  of  which  pro- 
vides, '  that  all  persons  invested  with  the  legislative  and  execu- 
tive powers  of  government  are  the  trustees  of  the  public,  and  as 
such,  accountable  for  their  conduct:'  and  the  last,  '  that  no  aid, 
charge,  tax,  fee  or  fees,  ought  to  be  set,  rated,  or  levied,  under 
any  pretence,  without  consent  of  the  legislature.'  It  is  not  per- 
ceived how  the  act  in  question  can  be  deemed  a  violation  of  either 
of  those  principles  of  the  fundamental  law.  The  tax  was  levied 
with  the  consent  of  the  legislature,  because  the  power  to  impose 
it  emanated  from  the  legislative  department  of  the  government, 
and  was  expressly  given  by  a  law  passed  for  that  purpose,  and 
there  is  nothing  in  it  which  can  be  considered  as  impairing  in 
the  slightest  degree  the  responsibility  of  the  law-making  power 
to  their  constituents,  for  the  due  and  faithful  execution  of  the 
trust  confided  to  them;  because,  if  deemed  to  be  unwise  or  in« 
expedient,  an  expression  of  the  popular  will  to  that  effect  was 
all  that  was  necessary  to  procure  its  repeal." 
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That  the  general  assembly  possesses  the  power  to  delegate  to 
the  mayor  and  city  council  of  Baltimore,  and  to  the  commis- 
sioners or  levy  courts  of  the  counties,  authority  to  alter  or 
open  streets  and  roads,  when,  in  their  opinion,  such  an  improve- 
ment is  required  by  the  public  convenience,  is  a  proposition  that 
has  been,  repeatedly,  and  in  various  forms,  acknowledged  by 
both  the  legislative  and  judicial  departments  of  the  goyem- 
ment;  and  i^  sanctioned  by  a  practical  exposition  of  the  consti- 
tution, as  exhibited  in  the  usage  and  practice  of  the  state,  for  a 
long  series  of  years.  A  statute  of  New  York,  granting  to  the 
corporate  authorities  of  that  city  a  privilege  similar  to  the  one 
professed  to  be  delegated  by  the  act  of  1838,  was  treated  by  the 
chancellor,  in  the  cases  of  LivingsUm  v.  The  Mayor  of  New 
York,  8  Wend.  101  [22  Am.  Dec.  622],  and  Wiggin  v.  The  Same 
Party,  9  Paige,  23,  as  an  undoubted  exercise  of  legislatiye 
power,  and,  we  think,  that  this  question  of  power  must  be  con- 
sidered as  too  firmly  settled  in  Maryland,  to  be  questioned  or 
disputed. 

By  the  sixth  section  of  the  ordinance  of  the  ninth  of  March, 
1841,  passed  to  carry  into  effect  the  powers  granted  to  the 
mayor  and  city  council  by  the  act  of  1838,  c.  226,  it  is  provided: 
"  That  the  commissioners,  after  having  ascertained  the  amount  of 
damages,  and  added  thereto  an  estimate  of  the  amount  of  ex- 
penses which  will  be  incurred  in  the  performance  of  the  duties 
required  of  them,  shall  proceed  to  assess  the  amount  of  said  dam- 
ages and  expenses  on  all  the  ground  and  improvements  within  the 
city,  the  owners  of  which,  as  such,  the  said  commissioners  shall 
decide  and  deem  to  be  benefited  by  accomplishing  the  object 
authorized  in  the  ordinance  aforesaid,  apportioning  them  in  just 
pifoportion  according  to  the  value  of  the  benefit,  which  in  the 
estimation  of  the  said  commissioners  will  accrue  to  each  owner  of 
any  right  or  interest  claimed  in  any  such  ground  or  improve- 
ments." And  it  has  been  contended,  that  this  ordinance  is  to 
be  pronounced  unconstitutional  and  void,  on  the  ground,  that 
it  subjects  the  individuals  embraced  by  it  to  an  unequal  and 
partial  tax  for  the  prosecution  of  an  improvement  in  which  the 
whole  community  is  interested.  But  the  error  of  the  argument 
addressed  to  the  court  on  this  pgint,  exists  in  a  misapprehen- 
sion of  the  nature  and  object  of  this  assessment.  No  burden 
is  imposed  by  it  upon  the  person  on  whom  it  operates.*  It  is  a 
mere  requisition,  that  the  owners  of  property,  the  value  of 
which  is  enhanced  by  the  opening  of  the  street,  shall  pay  for 
the  improvement  in  a  ratio  to  the  benefit  derived  from  it. 
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It  can  not  be  denied  that  injustice  is  sometimes  inflicted  in 
the  application  of  this  principle,  by  an  extravagant  estimate  of 
the  benefits  conferred  by  the  improTements :  but  when  this  oc- 
cursy  the  aggrieyed  party  may  appeal  to  the  city  court,  and  con- 
test the  correctness  of  the  assessment  made  by  the  commis- 
sioners before  a  jury  of  the  country.  And,  assuming  that  the 
amount  of  the  assessment  is  only  equivalent  to  the  benefit  de- 
rived by  the  owner  from  the  enhanced  value  of  his  property, 
nothing  can  be  more  equitable  and  just  than  that  he  should 
pay  it.  In  the  Matter  of  the  Mayor  of  New  York,  11  Johns.  77, 
the  commissioners  appointed  by  the  court  for  the  enlarging  of 
Nassau  street,  made  a  report  of  their  estimate  and  assessment 
of  the  damage  and  benefit  to  the  parties  interested,  in  enlarg- 
ing the  street,  by  which  it  appeared  that  they  assessed  the  ben- 
efit of  the  proposed  improvement  to  certain  churches  in  the 
city  of  New  York.  The  several  churches  objected  to  the  assess- 
ment, on  the  ground,  that  they  were  exempt  from  it  by  virtue 
of  the  general  tax  act  which  declared,  that  no  real  estate  belong- 
ing to  any  church,  or  place  of  public  worship,  should  be  taxed 
by  any  law  of  the  state.       ^ 

The  claim  of  the  churches  was  overruled;  and  we  refer  to  the 
opinion  of  the  court,  as  illustrative  of  the  principle  upon  which 
this  doctrine  of  assessments  for  benefits  is  supposed  to  stand. 
The  court  said:  ''The  churches  are  not  well  founded  in  their 
claim  to  a  total  exemption  of  their  lots  from  assessments,  for 
opening,  enlarging,  or  otherwise  improving  streets  in  the  city 
of  New  York,  made  in  pursuance  of  the  act  of  the  ninth  of 
April,  1813.  These  assessments  are  directed  and  intended  to 
be  made  upon  the  owners  of  lands  and  lots  who  may  receive 
benefit  and  advantage  by  the  improvements.  The  exemption 
granted  by  the  act  of  1801,  was  in  the  general  act  for  the  assess- 
ment and  collection  of  taxes;  and  the  provisions  of  that  act  all 
refer  to  general  and  public  taxes  to  be  assessed  and  collected 
for  the  benefit  of  the  town,  couniy,  and  state  at  large.  The 
words  of  the  exemption  are,  "that  no  church  or  place  of  wor- 
ship, nor  any  school  house,  €tc.,  should  be  taxed  by  any  law  of 
the  state."  The  word  "  taxes"  means  burdens,  charges,  or  im- 
positions, put  or  set  upon  persons  or  property  for  public  uses, 
and  this  is  the  definition  which  Lord  Coke  gives  to  the  word 
talliager  2  Inst.  532;  and  Lord  Holt,  in  Brewster  v.  Kidgell, 
Carth.  438,  gives  the  same  definition,  in  substance,  to  the  word 
tax.  The  legislature  intended  by  that  exemption  to  relieve 
religious  and  literary  institutions  from  these  public  burdens, 
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and  the  aame  exemption  was  extended  to  the  real  estate  of 
any  minister,  not  exceeding  in  value  one  thousand  five  hun- 
dred dollars.  But  to  pay  for  the  opening  of  a  street,  in  a  ratio 
to  the  benefit  or  advantage  "  derived  from  it,  is  no  burden.  It 
is  no  talliage  or  tax  within  the  meaning  of  the  exemption,  and 
has  no  claim  upon  the  public  benevolence.  Why  should  not 
the  real  estate  of  a  minister,  as  well  as  of  other  persons,  pay  for 
such  an  improvement  in  proportion  as  it  is  benefited  ?  There 
is  no  inconvenience  or  hardship  in  it,  and  the  maxim  of  the  law, 
that  qui  sentit  commodum  sentire  debet  et  onuSy  is  perfectly  con- 
sistent with  the  interests  and  dictates  of  science  and  religion." 

The  same  doctrine  is  enunciated  by  the  chancellor  in  the  case 
of  Livingston  v.  The  Mayor  of  New  York,  8  Wend.  101  [22  Am, 
Dec.  622];  and  we  think,  that  the  act  of  1838^  chapter  226,  and 
the  ordinance  of  the  ninth  of  March,  1841,  passed  in  pursuance  of 
it,  must  be  regarded  in  all  respects  as  a  valid  exercise  of  legis* 
lative  power.  It  was  manifestly  contemplated  by  the  legislature, 
that  the  amount  of  damages  and  expenses  incurred  in  the  im- 
provement of  the  streets  in  the  city  of  Baltimore,  imder  the  act 
of  1838,  chapter  226,  should  be  distributed  in  a  ratable  propor- 
tion among  the  owners  of  property  especially  benefited;  and  if 
it  had  appeared  thut  the  properiy  in  Baltimore  street  was  en« 
hanced  in  value  by  this  extension  of  Fayette  street,  the  ordinance 
of  the  fifteenth  of  April,  1845,  exempting  this  property  from 
assessment,  would  be  void.  But  there  is  no  allegation  in  the 
bill  that  the  property  in  Baltimore  street  was  benefited  by  Ihia 
proposed  improvement;  and  in  the  absence  of  such  an  averment, 
the  objection  that  the  ordinance  is  to  be  treated  in  this  respect, 
as  invalid,  does  not  arise. 

It  is  not  to  be  supposed,  that  the  chancery  court  would  be  au« 
thorized  to  interpose  its  strong  arm,  and  arrest  by  an  injunction, 
the  progress  of  this  improvement  upon  the  mere  inferential  and 
argumentative  statement,  that  because  Baltimore  street  and 
Fayette  street  were  parallel,  the  property  in  the  former  street 
might,  possibly,  or  even  probably,  be  within  the  range  of  fair 
assessment.  As  the  property  in 'Baltimore  street  is  exempted 
from  assessment  by  the  provisions  of  the  ordinance,  the  pre- 
sumption is,  that  it  was  not  benefited  by 'the  extension  of  Fayette 
street.  And  if  it  was  the  object  of  the  complainants  to  call  into 
action  the  preventive  and  conservative  power  of  the  chanoeiy 
court,  for  the  purpose  of  enjoining  the  collection  of  this  assess- 
ment, upon  the  ground,  that  the  ordinance  was  void;  the  fact 
on  which  they  relied  to  invalidate  the  ordinance  should  have 
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been  expressly  charged  in  the  bill,  and  not  left  to  inference 
and  conjecture.  This  thej  have  not  done :  and  upon  the  case 
made  by  the  bill,  the  ordinance  is  to  be  regarded,  we  think,  as 
a  valid  exercise  of  the  power  delegated  by  the  act  of  1838,  chap- 
ter 226.  It  is  perfectly  clear,  that  the  court  of  chancery  has  no 
jurisdiction  to  supervise  or  re-examine  the  proceedings  and  judg- 
ment of  the  ciiy  court,  with  respect  to  these  assessments:  4 
Johns.  Ch.  352.  And  we  think  that  the  order  of  the  chancery, 
refusing  this  injunction,  was  correct,  and  must  be  affirmed. 
Order  affirmed. 

BiOHT  ov  Eminbnt  Domain,  whbn  biat  bb  Exeboiskd:  See  the  prior 
caoofl  in  this  Beriea  cited  in  note  to  Ten  JSyck  v.  DeL  df  R,  Canal  Co,,  37  Am. 
Dec.  233. 

PowxB  ov  MuNioiPALrrT  TO  Impbovs  Streets,  and  levy  aflseesmentf 
therefor  among  those  benefited:  Keasy  ▼.  CUff  o/LouiaviUe,  29  Am.  Deo.  396, 
and  note;  In  re  Ooddardy  28  Id.  259;  City  of  Lexington  v.  MeQuHlan,  35  Id. 
159. 

^  The  fbinoipal  case  is  cited  to  the  points  that  the  special  benefits  which 
A  land-owner  receives  from  the  oonstmction  of  a  public  improvement^  are  to 
deducted  from  the  damage  which  would  otherwise  be  allowed  him,  in  Trinity  | 
College  v.  HaHford^  32  Conn.  479;  that  the  state  can  appropriate  private  ' 
property  to  public  use,  upon  making  just  compensation,  in  Moaie  v.  Mayor, 
5  Md.  320;  Newby  v.  Plaite  Co.,  25  Mo.  273;  that  a  defense  which  was  relied 
on  at  law  can  not  afterwards  be  made  the  basis  for  equitable  relief,  in  Huston 
V.  Huston,  20  Md.  331;  Oelst<m  v.  Sigmund,  27  Id.  344;  that  the  act  of  1838, 
0.  226,  is  constitutional,  in  Mayor  v.  Clunet,  23  Id.  464;  Stewart  ▼.  Mayor,  7 
Id.  510;  State  v.  Graves,  19  Id.  369. 


Labbabee  V.  Talbott. 

[6  OXLL,  436.] 

OoNTRAOT  IS  €k>vKSNED  Ain>  CONSTRUED  BT  THE  Laws  of  the  State  whevi 
it  is  to  be  performed. 

Obiginal  Indebtedness  is  not  Extinguished  by  the  mere  taking  of  a 
promissory  note  therefor  from  the  debtor,  if  the  note  is  not  paid. 

Decisions  of  the  Sufbbme  Goubt  of  the  United  States,  upon  all  ques- 
tions of  constitutional  law,  are  oonoliudve  and  binding  on  the  state 
courts. 

DisoHABGE  IN  Banxbuptot  undeb  THE  INSOLVENT  Law8  of  a  state,  does 
not  affect  persons  residing,  nor  contracts  to  be  performed,  beyond  the 
limits  of  the  state. 

Obxjoation  of  a  Contract,  as  that  Expression  is  Used  in  the  constitu- 
tion of  the  United  States,  means  the  right  to  performance,  which  the  law 
confers  on  one  party,  and  the  corresponding  duty  of  performance,  to 
which  it  binds  the  other. 

BzATE  Insolvent  Law  Which  Invalidates  a  Transfer  by  a  domestic 
debtor  to  a  foreign  creditor,  and  directs  that  the  property  so  transferred 
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■hmll  be  distribiited  among  the  domestio  creditOTe  of  the  insolvoity  nnlnw 
the  foreign  crediton  will  coneent  to  the  inaolTenfs  diecfaaige,  impwn  the 
oUigation  of  the  oontract,  and  is  void. 
Inbolvknt  Laws  of  thk  State  of  Mabtlakd  were  not  suspended  by  the 
passage  of  the  United  States  bankruptcy  act,  on  Angust  19,  1S41,  until 
February  1,  1842,  the  date  provided  by  such  act  for  iu  tiiking  e£fect. 

TfiOYEB,  bj  the  permanent  trustee  of  Rogers  &  Frick,  of  Bal- 
timore, against  the  agent  of  D.  Berrien,  Jan.,  &  Co.,  merchants 
of  New  York,  for  various  promissory  notes  and  merchandise. 
It  api)eared  from  the  evidence  that  on  May  12,  1841,  Rogers  & 
Frick,  being  in  insolvent  circumstances,  gave  to  the  appellant, 
as  the  agent  of  D.  Berrien  &  Co.,  to  secure  an  existing  indebt- 
edness, on  account  of  goods  purchased  by  them  in  New  York, 
a  promissory  note  for  one  thousand  and  sevenly-one  dollars  and 
seventy-three  cents,  and  at  the  same  time  transferred  to  them 
the  articles  described  in  the  declarations,  for  which  credit  vma 
given  them.  Soon  after  this  transfer,  the  firm  of  Rogers  & 
Frick  went  into  insolvency,  and  the  appellee  was  appointed 
their  permanent  trustee.  At  the  time  of  this  transfer,  D.  Ber- 
rien &  Co.  knew  of  the  insolvency  of  Rogers  &  Fhck.  The 
plaintiffs  had  judgment.    The  further  facts  appear  in  the  opinion. 

William  H,  Norris  and  Eeverdy  Johnson,  for  the  appellant. 
TalboU  and  Dobbin,  for  the  appellee. 

By  Court,  Mabtin,  J.  By  the  sixth  section  of  an  act  of 
assembly  of  1816,  c.  221,  entitled  an  act  relating  to  insolvent 
debtors  in  the  city  and  county  of  Baltimore,  it  is  enacted:  ^*  That 
all  deeds,  conveyances,  transfers,  assignments,  or  sales  of  any 
property,  real,  personal,  or  mixed,  or  of  any  debts,  rights,  or 
claims  to  any  creditor  or  creditors,  security  or  securities  which 
have  been  or  shall  hereafter  be  made,  by  any  person,  with  a 
view,  or  under  an  expectation  of  being  or  becoming  an  insolvent 
debtor,  and  with  an  intent  thereby  to  give  an  undue  and  im- 
proper preference  to  such  creditor  or  creditors,  security  or 
securities,  shall  be  absolutely  null  and  void,  and  the  title  to  prop- 
erty or  claims  so  attempted  to  be  conveyed,  transferred,  assigned, 
or  sold,  shall  vest  in  the  trustee  or  trustees  of  such  insolvent 
debtor  as  effectually  as  any  property  specified  in  the  schedule  of 
such  insolvent  debtor." 

And  by  the  first  section  of  the  act  of  1834,  c.  293,  entitled  "  a 
further  supplement  to  the  act  relating  to  insolvent  debtors  in 
the  city  and  county  of  Baltimore,"  it  is  declared:  "  That  in  all 
cases  of  applications  hereafter  to  be  made  for  the  benefit  of  in- 
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BolTont  debtors  under  the  act  to  which  this  is  a  supplement,  all 
conveyances,  assignments,  sales,  deliveries,  payments,  conver- 
sions, or  dispositions  of  property,  etc.,  that  shall  be  made  or 
allowed  to  be  made,  whether  upon  request  or  otherwise,  by  any 
applicant  with  a  view  to  the  advantage  or  security  of,  and  with 
intent  to  prefer  any  creditor  or  creditors,  etc. ,  of  such  applicant, 
when  such  applicant  shall  have  no  reasonable  expectation  of  be- 
ing exempted  from  liability  or  execution  for  or  on  account  of  his 
debts  witiiout  applying  for  the  benefit  of  the  insolvent  laws  as 
aforesaid,  shall  be  deemed  within  the  meaning  and  effect  of  the 
sixth  section  of  the  act  to  which  this  is  a  supplement,  to  have  been 
made  with  a  view  or  under  an  expectation  on  the  part  of  the  ap- 
plicant, of  being  or  becoming  an  insolvent  debtor,  and  with  an 
intent  thereby  to  give  an  undue  and  improper  preference;"  with 
a  proviso,  *'  that  the  provisions  of  this  section  of  the  act,  shall 
not  apply  as  against  any  person  claiming  by  virtue  of  any 
assignment,  etc.,  for  valuable  consideration,  from  or  under  the 
creditor  or  creditors,  etc. ;  nor  to  any  case  where  the  said  cred- 
itor, or  security,  shall  appear  not  to  have  had  notice  of  the  con- 
dition of  insolvency  aforesaid,  of  said  debtor." 

It  appears  from  the  evidence  in  this  case,  as  incorporated  into 
the  bill  of  exceptions,  that  D.  Berrien  &  Go. ,  merchants,  resid- 
ing in  the  city  of  New  York,  sold  and  delivered  at  New  York  to 
Bogers  &  Frick,  merchants,  residing  in  the  city  of  Baltimore, 
goods  amounting  to  the  sum  of  one  thousand  and  seventy-one 
dollars  and  seventy-three  cents;  that  D.  Berrien,  jun.,  visited 
Baltimore  at  the  instance  of  Bogers  &  Frick,  for  the  purpose 
of  settling  his  account;  that  on  the  twelfth  of  May,  1841,  the 
promissory  note  set  out  in  the  bill  of  exceptions  was  given  by 
Bogers  &  Frick  to  D.  Berrien,  jun.,  &  Co.,  on  account  of  their 
said  indebtedness  to  them,  and  that  on  the  same  day  the  mer- 
chandise, and  promissory  notes  and  bills  receivable,  mentioned 
in  the  declaration,  were  delivered  by  Bogers  &  Frick  to  D. 
Berrien  &  Co. ,  or  to  the  defendant,  as  their  agent,  in  payment  of 
their  promissory  note;  and  that  the  note  was  canceled  and  sur- 
rendered by  Berrien  &  Co.  into  the  possession  of  Bogers  &  Frick. 
It  further  appears  from  the  record,  that  Bogers  &  Fiick  applied 
for  the  benefit  of  the  insolvent  laws  of  Maryland,  and  obtained 
their  personal  discharge  on  the  thirtieth  of  August,  1841,  and 
that  the  appellee  was  appointed  their  provincial  trustee  on  the 
thirtieth  of  August,  and  their  permanent  trustee  on  the  twentieth 
of  December,  1841.  It  also  appears  from  the  bill  of  exceptions, 
that  the  plaintiff  at  the  trial  of  the  cause,  introduced  evidence 
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to  show  that  on  the  twelfth  of  May,  1841,  Rogers  &  Frick  were 
actually  insolvent,  and  that  this  condition  of  insolvency  was 
known  to  D.  Berrien,  jun.,  &  Co.,  and  that  Rogers  &  Frick  in- 
tended at  that  time  to  apply  for  the  benefit  of  the  insolvent  laws. 
And  offered  testimony  to  prove  that  the  property  mentioned  in 
the  declaration  came  into  the  possession  of  the  defendant,  as 
the  agent  of  D.  Berrien,  Jan.,  &  Co.,  and  that  a  demand  was 
made  by  the  plaintiff  upon  the  defendant  for  the  delivery  of 
this  property  on  the  twentieth  of  January,  1842,  and  was  by 
him  refused.  With  respect  to  this  portion  of  the  case,  there 
was  conflicting  testimony  offered  by  the  defendant,  with  the  ex- 
ception of  the  demand  and  refusal:  that  was  conceded,  and  in 
this  condition  of  the  cause,  the  plaintiff  asked  the  court  to  give 
to  the  jury  the  following  instructions: 

1.  If  the  jury  shall  find  from  the  evidence,  that  at  the  time 
Rogers  &  Frick  assigned  and  delivered  the  merchandise  and 
notes  in  question  to  Berrien  or  Larrabee,  they  had  no  reason- 
able expectation  of  being  exempted  from  liability  or  execution, 
for  or  on  account  of  their  debts,  without  applying  for  the  ben- 
efit of  the  insolvent  laws,  then  the  said  transfer  was  made  with 
a  view,  or  under  an  expectation  on  the  part  of  Rogers  &  Frick, 
of  being  or  becoming  insolvent  debtors,  and  said  transfer  is 
void;  and  shall  further  believe,  that  Rogers  &  Frick  did  after^ 
wards  apply  for  the  benefit  of  the  insolvent  laws  of  the  state  of 
Maryland,  the  plaintiff  is  entitled  to  recover,  provided  the  jury 
shall  believe  that  Berrien  had  notice  of  the  condition  of  insolv- 
ency of  said  Rogers  &  Frick.  Notwithstanding,  they  shall  also 
believe  that  Larrabee  acted  as  the  agent  of  Berrien  in  the  re- 
ceipt of  the  property,  and  had  shipped  the  goods  to  Gilbert, 
before  the  demand  o|  the  plaintiff. 

2.  Although  the  jury  should  believe  that  Rogers  &  Frick  had 
reasonable  expectations  of  being  exempted  from  liability  or  ex- 
ecution, for  or  on  account  of  their  debts,  at  the  time  of  the  as- 
signment and  delivery,  as  referred  to  in  the  first  instruction,  yet 
if  the  juiy  find  the  said  assignment  and  delivery,  and  that  the 
same  was  made  with  the  view  of  being  or  becoming  insolvent 
debtors,  and  with  intent  thereby  to  give  an  undue  and  improper 
preference,  and  that  they  afterwards  applied  for  the  benefit  of 
the  insolvent  laws,  that  then  said  assignment  is  void,  although 
the  jury  should  believe  that  said  assignment  was  made  in  satis- 
faction of  a  bona  fide  debt  due  from  said  Rogers  &  Frick,  and 
although  they  should  find  that  Berrien  4iad  no  notice  of  the  con- 
dition of  insolvency  of  said  Rogers  &.  Frick,  if  such  insolvent 
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condition  existed  at  the  time  of  said  assignment;  and  the  plaint- 
iff is  entitled  to  recover,  although  the  defendant  acted  as  mere 
agent  of  Berrien,  if  the  jury  shall  find  that  the  defendant  shipped 
the  goods  before  action  brought,  to  Gilbert  of  New  York.  These 
prayers  were  granted  by  the  court  below,  and  exceptions  having 
been  taken  to  the  ruling  of  the  court,  the  question  presented  for 
our  consideration  is,  whether  they  erred  in  the  instructions  which 
they  appear  to  have  given  to  the  jury  with  respect  to  the  law  of 
the  case. 

It  is  apparent  from  the  statement  we  have  given  of  this  case, 
that  the  material  and  prominent  question  raised  by  the  record, 
is  that  which  respects  the  validity  of  the  transfer  of  the  twelfth  of 
May,  1841.  And  upon  this  point,  the  counsel  for  the  appellant 
have  contended,  that  as  Berrein  &  Co.  were  citizens  of  New  York, 
the  insolvent  laws  of  Maryland  could  not  prevent  Bogers  &  Frick 
from  discharging  their  bona  fide  indebtedness  to  them  by  a  de- 
livery of  the  property  mentioned  in  the  declaration;  and  that  as 
the  contract  by  which  they  were  so  indebted  to  Berrein  &  Co. 
was  made  in  New  York,  such  insolvent  laws  could  not  prevent 
the  debt  being  discharged,  in  the  mode  and  manner  stated  in 
the  bill  of  exceptions. 

We  did  not  understand  the  counsel  for  the  appellee  as  con 
troverting  the  proposition  advanced  by  the  counsel  for  the  ap- 
pellant, that  the  contract  between  Berrien  &  Co.  and  Bogers  & 
Frick  was  to  be  considered  as  a  New  York  contract.  The  goods 
were  purchased  by  Bogers  k,  Frick  in  New  York,  and  there  is 
no  doubt  that  in  legal  contemplation,  the  contract  was  to  be 
performed  there,  and  to  be  governed  by  the  laws  of  that  state. 
The  fact  that  a  promissory  note  was  subsequently  drawn  at  Bal- 
timore by  Bogers  &  Frick,  in  favor  of  Berrien  &  Co. ,  as  evi- 
dence of  their  indebtedness,  can  not  be  treated  as  altering  the 
locality  of  the  contract.  The  original  cause  of  action  is  never 
considered  as  extinguished  by  the  mere  taking  of  the  promissory 
note  of  the  debtor,  and  therefore,  if  the  note  is  not  paid,  and  is 
stirrendered,  it  has  always  been  held,  that  an  action  may  be 
maintained  on  the  common  counts  for  the  sale  and  delivery  of 
the  goods.  We  have,  then,  before  us  a  contract  made  and  to  be 
performed  in  New  York,  between  citizens  of  Maryland  and  citi- 
zens of  New  York,  and  it  is  now  settled  by  the  adjudications  of 
the  supreme  court,  that  the  discharge  obtained  by  Bogers  & 
Frick  under  the  insolvent  laws  of  Maryland,  could  not  affect 
the  right  of  Berrien  &  Co.  to  obtain  against  them  in  the  Mary- 
land couiis,  an  absolute  and  unqualified  judgment,  and  to  place 
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their  execution  upon  any  property  of  the  insolTent  debtorsy  to 
be  found  undistributed  in  the  hands  of  their  trustee. 

In  the  case  of  Cook  y.  Moffai  d  Curtis,  5  How.  (IT.  S.)  295,  it 
appeared  that  Moffat  &  Curtis,  merchants  of  New  York,  sold 
goods  to  Cook,  who  was  a  merchant  and  resident  of  Baltimore; 
that  on  a  settlement  of  their  accounts.  Cook  transmitted  his 
promissory  notes  to  his  attorney  in  New  York,  who  deliyered 
them  to  Moffat  &  Curtis,  and  that  after  the  notes  became  due. 
Cook  applied  for  and  obtained  the  benefit  of  the  insolvent  laws  of 
Maryland.  An  action  was  instituted  against  Cook  in  the  circuit 
court  for  the  district  of  Maryland  on  the  common  money  counts. 
Cook  pleaded  his  discharge  under  the  Maryland  insolyent  laws, 
insisting  that  the  contract  was  to  be  performed  in  Maiyland,  and 
governed  by  the  laws  of  Maryland,  in  existence  at  the  time  it 
was  made,  and  that  therefore  his  discharge  under  her  laws  was 
a  good  defense  to  the  action.  The  case  was  presented  to  the  cir- 
cuit court,  upon  an  agreed  statement  of  facts,  and  the  court 
overruled  the  plea,  and  gave  an  absolute  judgment  for  the 
plaintiff.  This  judgment  was  afBrmed  by  the  supreme  court  at 
the  January  term,  1847.  This  case  in  its  leading  facts  is  strik- 
ingly similar  to  the  one  under  consideration,  and  we  refer  to 
the  opinion  of  the  court,  as  containing  what  must  now  be  re- 
garded as  the  final  adjudication  of  the  supreme  court,  upon  a 
question,  which  has  produced,  since  it  was  first  agitated,  much 
conflict  of  opinion,  and  has  given  rise  to  many  perplexing 
doubts. 

Mr.  Justice  Grier,  who  delivered  the  opinion  of  the  court, 
when  speaking  of  the  locality  of  the  contract,  at  page  307,  says: 
**  That  the  contract  declared  on  in  this  case  was  to  be  performed 
in  Maryland,  and  to  be  governed  by  her  laws,  is  a  position  that 
can  not  be  successfully  maintained,  and  was  therefore  veiy 
properly  abandoned  on  the  argument  here.  For  although  the 
notes  purport  to  have  been  made  in  Baltimore,  they  were  de- 
livered in  New  York,  in  payment  of  goods  purchased  there,  and 
of  course,  were  payable  there,  and  governed  by  the  laws  of  that 
place."  He  says,  ''  That  the  question  to  be  decided  is,  whether 
the  bankrupt  law  of  Maryland  can  ox)erate  to  discharge  the 
plaintiff  in  error  from  a  contiract  made  by  him  in  New  York, 
with  citizens  of  that  state."  He  controverts  the  proposition 
that  the  opinion  in  Ogden  v.  Saunders,  12  Wheat.  213,  is  liable 
to  the  imputation  of  having  established  the  doctrine,  that  a 
state  court  would  be  justifiable  in  giving  effect  to  a  bankrupt  dis- 
chaige,  which  the  courts  of  the  United  States  would  declare  in« 
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valid,  and  affiims  that  such  a  decision  has  never  been  made  by 
this  court.  Upon  this  subject  his  language  is:  "  The  constitu- 
tion of  the  United  States  is  the  supreme  law  of  the  land,  and 
binds  every  forum,  whether  it  derives  its  authority  from  a  state, 
or  from  the  United  States.  When  this  court  has  declared  state 
legislation  to  be  in  conflict  with  the  constitution  of  the  United 
States,  and  therefore  void,  the  state  tribunals  are  bound  to  con- 
form to  such  decision.  A  bankrupt  law  which  comes  within  this 
category,  can  not  be  pleaded  as  a  discharge,  even  in  the  forums  of 
the  state  which  enacted  it.  It  is  true,  that  as  between  the  several 
states  of  this  Union,  their  respective  bankrupt  laws,  like  those 
of  foreign  states,  can  have  no  effect  in  any  form  beyond  their 
respective  limits,  unless  by  comiiy.  But  it  is  not  a  necessary 
consequence,  that  state  courts  can  treat  this  subject  as  if  the 
states  were  wholly  foreign  to  each  other,  and  inflict  her  bank- 
rupt laws  on  contracts  and  persons  not  within  their  limits." 
Again  he  says:  "  Accordingly,  we  find  that  when  in  the  case  of 
Shirges  v.  Crouminshield,  4  Wheat.  122,  this  court  decided  that 
a  state  has  authority  to  pass  a  bankrupt  law,  provided  there  be 
no  act  of  congress  in  force  to  establish  a  uniform  system  of 
bankruptcy,  it  was  nevertheless  considered  to  be  subject  to 
the  further  condition,  that  such  law  should  not  impair  the  ob- 
ligation of  contracts  within  the  meaning  of  the  constitution  of 
the  United  States,  art.  1,  sec.  10.  It  followed  as  a  corollary 
from  this  modification  and  restraint  of  the  power  of  the  state  to 
pass  such  laws,  that  they  could  have  no  effect  on  contracts  made 
before  their  enactment,  or  beyond  their  territory.'' 

We  have  quoted  largely  from  the  opinion  of  the  learned  judge 
in  this  case,  because  it  contains  the  views  of  a  court  whose  de- 
cisions upon  all  questions  of  constitutional  law,  are  to  be  re- 
ceived as  conclusive;  and  it  appears  to  us,  that  the  principles 
enunciated  in  that  opinion  clearly  establish,  that  the  provisions 
of  the  insolvent  laws  relied  on  by  the  counsel  for  the  appellee 
as  invalidating  this  transfer,  can  have  no  effect  upon  the  rights 
of  these  creditors.  In  other  words,  to  use  the  language  of  the 
court,  in  Cook  v.  Moffdi^  5  How.  (U.  S.)  295,  the  state  of  Mary- 
land has  no  constitutional  power  to  inflict  her  insolvent  laws  on 
contracts  and  persons  not  within  her  limits. 

The  counsel  for  the  appellee  have  however  contended,  that  the 
provisions  of  the  Maryland  insolvent  laws,  as  contained  in  the 
sixth  section  of  the  act  of  1816,  c.  221,  and  the  first  section  of 
the  act  of  1834,  c.  293,  are  not  open  to  the  constitutional  ob- 
jection that  has  been  urged  against  them,  because  they  leave  im« 


C44  Larrabee  V,  Talbott.  [Maryland, 

impaired  the  obligations  of  this  contract.  But  it  is  impossible 
to  maintain  this  proposition.  What  is  the  obligation  of  the 
contract  in  the  sense  in  ^hich  this  term  is  used,  in  the  eighth 
section  of  the  first  article  of  the  constitution  of  the  United 
States  ?  This  question  is  to  be  answered  by  referring  to  the  ex- 
position which  has  been  given  to  this  clause  of  the  constitution, 
by  the  supreme  court.  In  Sturgea  v.  Crouminskield,  4  Wheat. 
197,  the  court  said :  "  It  would  seem  difficult  to  substitute  words, 
which  are  more  intelligible,  or  less  liable  to  misconstruction, 
than  those  which  are  to  be  explained.  A  contract  is  an  agree- 
ment in  which  a  party  undertakes  to  do,  or  not  to  do  a  particu- 
lar thing.  The  law  binds  him  to  perform  his  undertaking,  and 
this  is,  of  course,  the  obligation  of  his  contract.  In  the  case  at 
bar,  the  defendant  has  given  his  promissory  note  to  pay  the 
plaintiff  a  sum  of  money  on  or  before  a  certain  day.  The  con- 
tract binds  him  to  pay  that  sum  on  that  day,  and  this  is  its  ob- 
ligation. Any  law  which  releases  a  part  of  this  obligation,  mu^t, 
in  the  literal  sense  of  the  word,  impair  it.  Much  more  must  a 
law  impair  it  which  makes  it  totally  invalid,  and  entirely  dis- 
charges it." 

In  McCracken  v.  Hayward,  2  How.  (U.  S.)  612,  Mr.  Justice 
Baldwin  said:  ''In  placing  the  obligation  of  contracts  under 
the  protection  of  the  constitution,  its  framers  looked  to  the 
essentials  of  the  contract  more  than  to  the  forms  and  modes  of 
proceeding,  by  which  it  was  to  be  carried  into  execution;  an- 
nulling all  state  legislation  which  impairs  its  obligation,  it  was 
left  to  the  states  to  prescribe  and  shape  the  remedy  to  enforce 
it.  The  obligation  of  the  contract  consists  in  its  binding  force 
on  the  party  who  makes  it."  Mr.  Justice  Story,  in  his  Conflict 
of  Laws,  sec.  226,  says:  "The  obligation  of  a  contract  is  the 
duty  to  perform  it,  whatever  may  be  its  nature.  It  may  be  a 
moral  obligation,  or  a  legal  obligation,  or  both.  But  when  we 
speak  of  obligation  generally,  we  mean  legal  obligation — that 
is,  the  right  to  performance,  which  the  law  confers  on  one 
pariy,  and  the  corresponding  duty  of  performance  to  which  it 
binds  the  other." 

What  was  the  obligation  of  this  contract?  It  was  the  duty 
imposed  by  law  upon  Rogers  &  Frick  to  pay  Berrien  &  Co.  for 
the  merchandise  they  had  purchased,  in  money,  or  in  goods,  if 
goods  were  accepted  by  the  creditors  as  an  equivalent  for  money. 
It  was  decided  in  Gregory  v.  Mack,  3  Hill  (N.  Y.),  384,  **  That 
when  the  parties  have  agreed  on  a  particular  thing  as  a  medium 
of  payment,  whether  it  be  lands,  goods,  or  labor,  and  the  agree- 
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ment  has  been  carried  into  execution,  it  is  the  same  thing  in 
legal  effect,  as  though  the  like  sum  had  been  paid  in  money:" 
Smith  on  Mercantile  Law,  530.  Now  we  find  that  Bogers  & 
Frick,  in  fulfillment  of  this  obligation,  transferred  to  Berrien  & 
Co. ,  on  the  twelfth  of  May,  1841,  the  property  sought  to  be  re- 
covered, in  payment  of  their  indebtment,  and  that  it  was  so 
received  and  accepted  by  Berrien  &  Co.  And  can  it  be  main- 
tained, that  a  law  which  invalidates  this  transfer,  annuls  this 
payment,  takes  from  the  creditors  the  property  which  they  had 
fairly  acquired  in  the  exercise  of  a  right  conferred  upon  them 
by  the  common  law,  and  places  it  in  the  hands  of  the  trustee, 
to  be  distributed  exclusively  among  the  domestic  creditors  of 
the  insolvent  debtors,  unless  the  foreign  creditors  will  take  their 
dividend  upon  the  humiliating  condition  of  surrendering  their 
acknowledged  constitutional  privilege  to  object  to  the  insolv- 
ent's discharge — ^is  not  a  law  impairing  the  obligation  of  the  con- 
tract? We  think  not.  A  proposition  of  this  kind  can  not  be 
maintained.  The  true  view  of  the  case  is,  that  the  right  of 
these  creditors  to  obtain  a  preference  over  the  other  creditors  of 
the  insolvent,  and  the  privilege  of  the  debtors  to  give  this  pref- 
erence, stands  precisely  as  if  these  insolvent  laws  were  not  to 
be  found  among  the  statutes  of  the  state.  And  under  circum- 
stances, no  exception  could  be  taken  to  the  validity  of  this 
transfer.  In  the  case  of  Hickley  v.  The  FarmerH*  and  Merchants^ 
Bank,  5  Gill  &  J.  380,  the  court  of  appeals  recognize  the  prin- 
ciple: ''That  by  Uie  common  law,  and  apart  from  the  provis- 
ions of  the  insolvent  laws  of  this  state,  the  debtor  may  secure 
one  creditor  to  the  exclusion  of  others,  either  by  payment,  or 
by  a  bona  fide  transfer  of  his  property." 

The  late  bankrupt  law  of  the  United  States  was  passed  on  the 
nineteenth  of  August,  1841 ;  but  it  was  expressly  provided  by 
the  seventeenth  section  of  the  statute,  that  it  should  take  effect 
only  from  and  after  the  first  day  of  Februaiy,  1842.  This  is 
equivalent  to  declaring  that  the  act  should  have  no  effect  until 
that  day;  and  therefore,  there  is  no  foundation  for  the  point 
made  by  the  counsel  for  the  appellant:  that  the  insolvent  laws 
of  Maryland  were  suspended  in  their  operation  by  the  bankrupt 
act  of  the  United  States,  at  the  period  when  the  proceedings  of 
Bogers  &  Frick  under  those  laws  were  commenced,  and  consum- 
mated. At  that  time,  the  bankrupt  act  was  not  in  force,  and 
there  could  have  been  no  conflict  between  the  national  and  state 
legislation  upon  this  subject.  In  Ex  parte  Eames,  2  Story,  325, 
Mr.  Justice  Story  said:  **  That  as  soon  as  the  bankrupt  act  went 
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into  opeiation,  in  Febroaiyy  1842,  it  y)8o/acto  Buspended  all  ac- 
tion on  future  cases,  arising  under  the  state  insolyent  laws, 
where  the  insolvent  persons  were  within  the  purview  of  the 
bankrupt  act.  I  say  future  cases,  because  very  different  consid- 
erations would  or  might  apply,  where  proceedings  under  any 
state  insolvent  laws  were  commenced,  and  were  in  progress  be- 
fore the  bankrupt  act  went  into  operation.  It  appears  to  me, 
that  both  systems  can  not  be  in  operation,  or  apply* at  the  same 
time  to  the  same  persons;  and  where  the  state  and  national  leg- 
islation, upon  the  same  subject,  and  the  same  persons,  come  in 
conflict,  the  nationi^  laws  must  prevail,  and  suspend  the  opera- 
tion of  the  state  laws.  This  as  far  as  I  know  has  been  the  uni- 
form  doctrine  maintained  in  all  the  courts  of  the  United  States." 
In  the  argument  of  this  cause  various  other  points  were  raised  and 
discussed  by  the  counsel,  upon  which  it  has  become  unnecessary 
to  express  an  opinion,  as  the  views  we  have  taken  of  the  insolv- 
ent laws  of  Maryland  dispose  of  the  whole  case. 

We  think  the  court  below  erred  in  the  instructions  given  by 
them  to  the  jury,  and  that  their  judgment  must  be  reversed. 

Judgment  reversed. 
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Baxnabd  V.  NOBHIS. 

[6  GlLLp  468,] 

AiiLOTMSKT  ow  ItSAL  ESTATE,  Madb  bt  Ck)MMissioNBBS  appointed  under  « 
will,  passes  to  the  reeidnary  legatees  the  legal  title  to  such  portions  of 
the  realty  as  are  to  them  respectively  assigned. 

Dhtknsb  of  Bona  Fids  Pubchasb  fob  a  Valuable  Consideration,  and 
without  notice,  can  be  set  up  by  way  of  answer,  against  a  plaintiff  aa- 
serting  a  prior  equitable  claim,  as  well  as  by  a  plea  in  bar  founded  on 
such  notice. 

AirswEB  Settdto  up  the  Defense  of  Bona  Fide  Pubohase  must  allege 
that,  at  the  time  of  conyeyance,  the  grantor  or  mortgagor  was  seised,  or 
pretended  to  be  seised,  and  was  in  possession  of  the  premises  conveyed. 

Possession  of  a  Paktt  whose  Eights  are  Involved  in  a  purchase,  is  suffi- 
cient to  put  a  purchaser  upon  inquiry  into  their  nature;  and  upon  failing 
to  make  such  inquiry,  the  purchaser  is  in  equity  visited  with  all  the  con- 
sequences of  a  knowledge  of  the  possessor's  title. 

Bill  in  equity  to  reform  the  allotment  of  real  estate,  made  bj 
the  commissioners  appointed  by  the  orphans'  court  to  carry  out 
the  will  of  George  Heide.  By  such  allotment,  and  contrary  to 
the  wishes  and  directions  of  the  heirs,  the  commissioners  as- 
signed to  the  complainant  lot  C,  on  Franklin  lane,  instead  of 
lot  A  on  Cheapside  street;  and  assigned  to  Rachel  Heide,  as 
part  of  her  dower,  with  remainder  over  to  the  defendant  Norris, 
lot  A  on  Cheapside  street,  instead  of  lot  C  on  Franklin  lane. 
After  such  allotment,  the  widow  and  the  defendant  Norris  mort- 
gaged the  land  allotted  to  them,  but  which  was  in  the  posses- 
sion of  the  complainant,  to  the  defendants  Morris  and  Jones. 
The  lower  court  dismissed  the  bill  as  to  the  defendants  Morris 
and  Jones,  holding  them  to  have  been  honafde  purchasers.  The 
further  facts  appear  in  the  opinion. 

McCuUoh  and  MoMahon,  for  the  appellants. 

J.  J.  Lloyd,  for  the  appellees. 

By  Court,  Dobset,  J.  Belieying  that  the  testimony  in  iSiii 
cause  fully  establishes  the  fact  of  the  mistake  made  by  the  com- 
missioners in  their  return  to  the  orphans'  court  for  Baltimore 
county,  of  the  allotment  by  them  made,  under  the  last  will  and 
testament  of  George  Heide,  deceased,  by  the  assignment  of 
lot  C  on  Franklin  lane  to  Eliza  Baynard,  instead  of  lot  A  on 
Cheapside  street;  and  in  the  assignment  of  lot  A  on  Cheapside 
street,  as  part  of  the  dower  of  Eachel  Heide,  with  remainder 
over  to  Mary  Ann  Norris,  instead  of  lot  C  on  Franklin  lane; 
the  inquiry  arises,  are  the  defenses  set  up  by  the  answer,  accord- 
ing to  the  proofs  in  the  case,  sufficient  to  prevent  a  court  of 
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equity  from  rectifying  this  mistake,  and  giving  to  the  complain- 
ant the  relief  sought  by  her  bill  of  complaint? 

As  a  bar  to  such  relief,  the  defendants,  Morris  and  Jones,  as- 
sert in  their  answer,  that  they  are  bona  fide  mortgagees  for  a 
valuable  consideration,  without  notice  of  the  claim  of  the  appel- 
lant. In  answer  to  this  defense,  the  appellant  insists  that  the 
allotment  made  by  the  commissioners  created  only  an  equitable 
estate  in  the  real  property  to  them  respectively  allotted,  and 
that  to  consummate  the  legal  title  thereto  in  the  parties  to  whom 
it  was  in  severalty  respectively  assigned,  deeds  of  conveyance 
inter  se  duly  executed,  acknowledged,  and  recorded,  were  neces- 
sary; and  that  to  a  bona  fide  purchaser  of  such  an  interest  in 
realty,  no  protection  is  given  against  a  prior  equity.  That  this 
answer  of  the  appellant  would  have  been  a  conclusive  answer  to 
the  defense  set  up  by  the  appellees,  Morris  and  Jones,  could  not 
be  denied,  if  the  fact  upon  which  it  is  based  had  been  true,  viz. : 
that  by  the  allotment  of  the  real  estate  made  by  the  commis- 
sioners under  the  last  will  and  testament  of  George  Heide,  the 
residuary  legatees  took  nothing  more  than  equitable  estates  in 
the  portions  severally  assigned  to  them.  But  such  was  not  the 
efifect  of  the  allotment  and  return  thereof  made  by  the  commis- 
sioners. By  it  the  residuary  legatees  took  legal  estates  in  the 
portions  of  the  realty  severally,  and  to  them  respectively,  as- 
signed, under  and  by  virtue  of  the  last  will  and  testament  of 
George  Heide. 

At  the  present  day,  it  can  not  be  doubted  that  a  defendant 
being  a  bona  fide  purchaser,  etc.,  can,  by  way  of  answer,  as  ef- 
fectually defend  himself  against  a  complainant  asserting  a  prior 
equitable  claim,  as  he  could  by  interposing  the  usual  plea  in  bar 
founded  on  such  a  purchase.  But  to  render  such  a  defense 
available  at  the  trial,  the  answer  must  contain  an  averment  of 
every  material  fact  requisite  to  sustain  such  a  plea  if  demurred 
to.  Does  the  answer  of  Morris  and  Jones  contain  all  such  ma- 
terial averments,  is,  therefore,  the  obvious  inquiry  to  be  made  in 
this  case.  It  does  sufficiently  state  some  of  the  facts  indis- 
pensable to  such  a  plea,  to  wit:  the  transfer  of  the  legal  title, 
the  mortgage  to  the  defendants,  Morris  and  Jones,  the  bona 
fides  of  the  transaction,  and  valuable  consideration  paid;  and 
the  payment  of  this  consideration  before  they  had  any  notice  of 
the  claim  of  the  appellant.  But  the  answer  has  altogether 
omitted  to  state  one  fact  which  is  essential  to  the  validity  of  a 
plea,  that  the  defendant  is  a  bona  fide  purchaser,  etc.  Wherever 
the  estate  conveyed  is  one  to  which  possession  is  incident,  and 
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is  not  a  mere  dry  remainder  or  reversion,  it  is  Indispensably 
requisite  to  the  validity  of  such  a  plea,  that  it  should  state  that 
the  grantor  or  mortgagor  was,  at  the  time  of  the  conveyance, 
seised,  or  pretended  to  be  seised,  and  was  possessed  of  the 
premises  conveyed;  as  authorities  for  which,  see  Equity  Drafts- 
man, 449;  3  Sug.  Vend.  345,  346;  Daniels  v.  Davison,  16  Yes. 
249;  Boone  v.  GhUes,  10  Pet.  211. 

If,  to  the  validity  of  such  a  plea,  the  statement  as  to  the  pos- 
session of  the  grantor  be  essential,  it  is  equally  necessary,  when 
such  a  defense  is  relied  on  at  the  final  hearing,  that  a  like  avex^ 
ment,  as  to  such  possession,  should  be  made  by  the  answer;  and 
had  such  an^  averment  appeared  in  the  answer  of  the  defend- 
ants, Morris  and  Jones,  it  is  conclusively  disproved  by  the  tes- 
timony in  the  cause.  They  can  not  therefore  protect  themselves 
against  the  prior  equity  of  the  appellant,  by  the  defense  relied 
on  in  their  answer,  that  they  were  bona  fide  purchasers  without 
notice,  etc.  The  defendants,  however,  must  fail  in  protect- 
ing themselves  as  such  bona  fide  purchasers  without  notice 
upon  another  ground.  The  fact  averred  in  the  answer  (and 
without  which  the  defense  can  not  for  a  moment  be  sustained) 
is  legally  disproved  by  the  testimony  in  the  cause,  which  dem- 
onstrates that  not  only  at  the  date  of  the  mortgage,  but  for 
more  than  ten  years  before,  the  appellant  had,  through  her  ten- 
ants, been  in  the  undisturbed  possession  and  enjoyment  of  lot 
A,  conveyed  by  Jones  to  Heide,  the  testator. 

In  Hardy  d  TaJburt  v.  Summers  and  Wife,  10  Gill  &  J.  324 
[32  Am.  Dec.  167],  this  court  have  said  that  the  fact  of  the  pos- 
session of  a  party  whose  rights  are  involved  in  a  purchase,  is  a 
sufficient  intimation  of  those  rights,  to  put  the  purchaser  upon  an 
inquiry  into  their  nature;  and  failing  to  make  it,  he  is  in  equity 
visited  with  all  the  consequence  of  a  knowledge  of  his  title. 
In  Oraff^  et  al,  v.  CasHeman  et  aL,  5  Band.  207  [16  Am.  Dec. 
741],  the  court  of  appeals  of  Virginia  say:  thus  in  any  purchase, 
if  iliere  be  circumstances,  which,  in  the  exercise  of  common 
reason  and  prudence,  ought  to  put  a  man  upon  particular  in- 
quiry, he  will  be  presumed  to  have  made  that  inquiry,  and  will 
be  charged  with  notice  of  eveiy  fact,  which  that  inquiry  would 
give  him.  In  Pendleton  v.  Fay,  2  Paige,  202,  it  was  decided 
that  a  purchaser,  whenever  he  has  sufficient  information  to  put 
him  on  inquiry,  in  equity,  is  considered  as  having  notice;  and 
in  such  case  he  will  not  be  deemed  a  bona  fide  purchaser.  For 
the  establishment  of  so  well-settled  a  principle,  a  reference  to 
further  authorities  can  not  be  necessary. 
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This  court  will  sign  a  decree,  reversing,  with  costs  to  the  ap- 
pellant, in  both  courts,  tlie  decree  of  the  county  court,  passed 
in  this  cause,  except  that  part  thereof  which  decrees  that 
the  bill  be  taken  pro  confesso  against  the  absent  defendants, 
which  is  a£Srmed,  and  will  sign  the  usual  order  remanding  the 
cause  to  the  county  court,  that  a  decree  may  be  passed  appoint- 
ing a  trustee  to  convey  lot  A  to  the  appellant,  her  heirs  and 
assigns;  and  that  an  account  may  be  taken  of  the  rents  and 
profits  received  by  the  appellees,  from  lot  A,  and  the  amount 
thus  found  to  be  due,  be  decreed  to  be  paid  by  them  to  the  appel- 
lant; and  that  said  lot  C  maybe  conveyed  by  said  trustee  to  the 
appellees,  their  heirs  and  assigns,  by  way  of  mortgage,  to  be 
held  by  them,  as  mortgagees,  in  the  same  manner  as  if  it  had 
been  a  part  of  the  property  conveyed  to  them  by  the  mortgage 
of  Bachel  Heide,  and  William  Norris,  and  Maiy  Ann,  his  wife. 

Decree  reversed  in  part  and  cause  remanded. 

Possession  of  Land,  whbm  Noncx  of  Titlb  of  Pabtt  or  PoBSsasioir! 
See  the  prior  cases  in  this  series,  cited  in  note  to  McOmund  v.  Reed^  88  Am. 
I>ec  131;  also  Hood  v.  Fahnestoek,  44  Id.  147;  SltigffM  ▼.  JBkycm,  8  Md.  Ch, 
493,  citing  the  principal  case. 

The  principal  case  is  cited  to  the  point,  that  whatevw  la  tnfScient  to 
put  a  purchaser  on  inqniiy,  amounts  to  notice,  in  Baattr  ▼•  8emttf  8  Md.  841. 


Fbeeman  v.  Sedwiok. 

[6  Gill.  38.] 

Bquitablb  Beukf  will  be  Refused  to  Parties  in  oontrovenies  be* 
tween  themselves,  when  snch  relief  might  or  could  tend  to  the  oonsom* 
mation  of  agreements  entered  into  in  fraud  of  law,  or  the  rights  of  any 
poFBon,  and  when  the  parties  are  strictly  in  port  delicto, 

AoBBEMENT  BT  A  Obanteb  TO  Eegonvet  TO  THE  Grantor  the  property 
transferred  will  not  be  enforced,  when  it  appears  that  the  object  of  the 
original  grant  was  to  hinder,  delay,  and  defraud  the  crediton  of  the 
grantor. 

Bnx  in  equity.     The  opinion  states  the  faots. 

Stockett  and  Alexander^  for  the  appellants. 

D.  Wirt  and  BandaU,  for  the  appellees. 

By  Court,  Spence,  J.  The  bill  in  this  case  states  that  on  or 
about  the  second  of  May,  1837,  the  complainant,  in  order  to 
settle  certain  personal  estate  upon  himself  and  family,  as  ha 
might  afterwards  determine,  executed  a  deed  thereof  to  his 
brother,  Joshua  Sedwick,  in  whom  he  reposed  implicit  confi- 
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dence,  for  the  nominal  consideration  of  seyen  thousand  dollars, 
whereas  no  such  sum,  nor  any  other  money,  nor  any  other  val- 
uable consideration  whatever,  was  paid  therefor  by  the  said 
Joshua  or  any  other  person,  or  received  by  the  said  James  or 
any  other  person  for  him.  The  bill  further  charges,  that  in 
order  further  to  execute  the  purposes  aforesaid,  and  settle  his 
property  on  himself  and  family  as  he  might  determine,  the  com- 
plainant and  respondent  executed  another  agreement,  under 
their  hands  and  seals,  dated  twenty-third  of  September  fol- 
lowing, whereby,  in  consideration  of  the  sum  of  ten  thousand 
dollars  alleged  to  be  paid  to  the  said  Joshua,  the  said  Joshua 
bound  himself,  his  heirs,  executors,  and  administrators,  in  the 
penalty  of  twenty  thousand  dollars,  to  convey  to  the  said  James 
G.  Sedwick,  or  to  him  in  trust  for  his  child,  or  children,  the 
aforesaid  personal  property  so  as  aforesaid  conveyed  to  the  said 
Joshua,  as  would  appear,  by  exhibit  No.  2,  filed  with  his  bill. 
That  in  order  further  to  effect  the  said  object,  the  said  respond- 
ent and  complainant  did  also,  on  the  twenty-third  of  September, 
in  the  year  aforesaid,  enter  into  a  further  agreement,  whereby, 
for  the  nominal  consideration  of  ten  thousand  dollars,  alleged 
therein  to  be  due  from  the  complainant  to  the  said  Joshua,  the 
said  respondent  and  complainant  agreed  that  the  said  complain- 
ant should  confess  judgment  on  an  alleged  note  of  hand  dated 
first  of  August,  1837,  payable  in  thirty  days  after  date,  in  favor 
of  the  said  Joshua,  at  the  earliest  opportunity;  on  which  judg- 
ment, the  said  Joshua  agreed  to  have  execution  issued,  and 
levied  on  the  whole  of  complainant's  property,  real  and  per- 
sonal, and  buy  the  same,  and  then  convey  the  whole  thereof 
to  the  complainant,  or  to  him  in  trust  for  his  wife  and  children, 
etc.  By  which  agreement,  it  was  also  expressly  provided,  that 
if  the  said  James  C.  Sedwick  finds  it  unnecessary  to  cany  the 
execution  into  effect,  the  said  Joshua  Sedwick  would  enter  the 
judgment  satisfied,  and  the  whole  business  should  be  annulled 
and  void,  and  of  no  effect.  For  the  faithful  performance  of 
which  agreement,  the  parties  bound  themselves  in  the  sum  of 
twenty  thousand  dollars,  as  appears  by  complainant's  exhibit 
No.  3,  filed  with  his  bill. 

The  bill  further  states,  that  afterwards,  and  in  pursuance  of 
said  agreement,  the  complainant  did,  at  the  October  term  of 
Calvert  county  court,  in  the  year  1837,  confess  judgment  for 
the  aforesaid  sum  of  ten  thousand  dollars,  with  interest  from 
the  first  of  September,  1837.  The  bill  further  alleges,  that 
Joshua  Sedwick  departed  this  life  od  or  about  the  seventeenth 
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of  December,  1842;  that  letters  testamentary  were  granted  to 
Heniy  B.  Freeman  and  Jane  E.  Sedwick  by  the  orphans'  court 
of  Calvert  county,  on  the  personal  estate  of  the  said  Joshua; 
that  the  said  administrators  have  proceeded  to  have  said  judge- 
ment revived  in  their  own  names  as  administrators.  The  bill 
charges,  that  the  complainant  never  was  indebted  to  the  said 
Joshua  in  the  sums  mentioned  in  said  deed  or  judgments;  that 
at  the  time  of  the  death  of  the  said  Joshua,  the  complainant  was 
not  indebted  to  him  at  all,  nor  hath  he  since  become  indebted  to 
his  administrators,  in  any  sum  whatever;  that  at  the  death  of 
said  Joshua  he  was  indebted  to  the  complainant;  and  that 
since  the  death  of  the  said  Joshua,  his  administrators,  knovnng 
the  debt  to  be  just,  have  paid  the  same.  The  prayer  of  the  bill 
is,  that  the  administrators  may  be  required,  on  their  corporate 
oaths,  to  answer  all  the  matters  and  charges  in  the  bill,  and  to 
reconvey  to  the  complainant  the  said  personal  property  and  the 
increase  thereof,  and  have  the  said  judgments  entered  satisfied, 
and  the  whole  business  annulled,  and  that  subpoena  and  injunc- 
tion be  awarded  to  them. 

The  respondent's  answer  admits  the  execution  of  the  several 
exhibits  filed  with  the  complainant's  bill,  numbered  1,  2,  3,  4, 
and  5,  but  deny  that  they  have  any  personal  knowledge  of  the 
motives,  or  consideration,  which  induced  the  parties  to  execute 
the  deed  of  the  second  of  May,  1837,  the  complainant's  exhibit 
No.  1;  and  therefore  can  not  undertake  to  admit  or  deny  that 
the  consideration  of  seven  thousand  dollars  therein  expressed, 
was  paid,  or  that  the  use  and  trust  thereof  is  therein  truly  ex- 
pressed. But  they  have  heard,  and  verily  believe,  that  at  and 
before  the  time  of  executing  said  conveyance,  the  complainant 
became  largely  indebted  to  divers  persons,  and  executed  said 
conveyance  with  the  intent  and  design  of  defrauding  and  defeat- 
ing his  said  creditors  in  the  recovery  of  their  just  claims,  and 
of  securing  his  property  to  himself  and  his  family.  The  answers 
also  admit  the  execution  by  the  said  Joshua  of  complainant's 
exhibit  No.  2,  but  charge  that  it  was  executed  in  furtherance  of 
the  same  object,  viz. ,  of  defrauding  and  defeating  the  creditors 
of  said  complainant,  and  of  securing,  more  effectually,  the 
property  to  the  complainant  and  his  children;  the  consideration 
therein  expressed  being  merely  nominal,  and  no  part  thereof 
having  at  any  time  been  paid  by  the  complainant,  or  any  other 
person,  to  the  said  Joshua. 

The  respondents  also  admit  the  execution  of  exhibit  No.  8, 
and  charge  that  it  was  executed  for  the  purpose  of  consummat* 
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ing  the  same  fraudulent  purposes,  as  would  appear  most  evident 
by  an  inspection  of  the  paper  itself.  The  respondents  admit 
the  recovery  of  the  judgment  against  the  complainant,  as  shown 
by  complainant's  exhibit  No.  4.  The  allegations  and  aver- 
ments thus  set  forth  in  the  bill  and  answer,  together  with  the 
proof  given  by  complainant,  present  the  cause  upon  which  the 
chancellor  passed  his  decree,  and  which  is  now  brought  up  for 
our  review.  Does  the  complainant's  bill,  exhibits,  and  evidence 
present  such  a  case  as  should  induce  a  court  of  equity  to  grant 
the  relief  asked  by  the  prayer  of  the  bill  ?  If  the  allegations  in 
the  bill  and  the  exhibits  filed  with  it  could  leave  a  doubt  on  an 
impartial  mind,  of  the  fraudulent  intentions  of  the  parties  to 
the  agreement  of  the  second  of  May,  1837,  surely  the  proof 
offered  by  the  complainant  himself  must  remove  such  a  doubt; 
for  it  clearly  shows  the  object  and  intention  of  the  parties;  it 
quadrates  with  the  statements  in  the  bill,  and  Btipulations  in 
the  several  exhibits  filed  vdth  the  bill. 

The  proof  offered  by  the  complainant  in  this  cause  is  full  and 
conclusive,  that  the  agreement  of  the  second  of  May,  1837,  i 
between  Joshua  Sedwick  and  James  C.  Sedwick,  was  entered 
into  to  hinder,  delay,  and  defraud  the  creditors  of  James,  and 
that  Joshua  and  James  were  in  pari  delicto.  After  a  careful  ex- 
amination of  the  authorities,  we  are  brought  to  the  conclusion 
that  courts  of  equify  have  held,  and  uniformly  decided,  that  it 
was  both  the  wisdom  and  policy  of  the  law  to  withhold  all  aid 
or  relief  from  parties  in  controversies  between  themselves,  who 
stood  strictly  in  pari  delicto,  which  might  or  could  tend  to  the 
consummation  of  agreements  entered  into  in  fraud  of  the  law,  or 
the  rights  of  any  person.  Mr.  Justice  Story,  in  hi&  Commen- 
tary on  Equity  Jurisprudence,  vol.  1,  p.  817,  sec.  298,  says: 
**  The  suppression  of  illegal  contracts  is  far  more  likely,  in  gen- 
eral, to  be  accomplished  by  leaving  the  parties  vnthout  remedy 
against  each  other,  and  by  thus  introducing  a  preventive  check, 
naturally  connected  with  a  v^ant  of  confidence,  and  a  sole  reli- 
ance upon  personal  honor.  And  so,  accordingly,  the  modem 
doctrine  is  established.  Belief  is  not  granted,  where  both  par- 
ties are  truly  in  pari  delicto,  unless  in  cases  where  public  policy 
would  thereby  be  promoted."  In  the  case  of  Roberts  v.  Roberts^ 
Dan.  Exch.  148,  the  bill  was  filed  by  George  Boberts  for  the 
purpose  of  setting  aside  a  voluntary  demise  of  certain  heredita- 
ments for  a  term  of  years,  executed  by  the  testator  in  his  life- 
time to  the  defendant  as  a  qualification  to  kill  game.  At  the 
bearing,  the  Lord  Chief  Baron  Bichards  said:  ''  I  do  not  think 
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the  plainiiffis  are  entitled  to  a  reconyejance:  iihe  deed  was  exe- 
cuted maturely,  the  grantor  knew  the  effect  of  it.  There  was 
no  fraud  at  the  time  between  the  brothers;  with  respect  to  them 
the  whole  transaction  was  perfectiy  fair.  But  it  appears  by  the 
evidence  that  the  object  of  the  deed  was  to  give  the  defendant  the 
Appearance  of  a  qualification,  and  that  it  was  executed  for  no  other 
purpose ;  that  was  a  fraud  on  the  law;  and  I  can  not  perceive  what 
right  that  gives  the  plaintiff  to  come  into  a  court  of  equity  to  call 
for  a  reconveyance."  Vide  Doe  dent,  Boberts  v.  Boberia*  Widow, 
2  Bam.  &  Aid.  867,  where  the  same  case  was  tried  at  law. 

In  BoU  V.  Bogers,  3  Paige,  156,  Chancellor  Walworth  says: 
'*  But  I  do  not  see  how  it  is  possible  to  give  him  (the  plaintiff) 
any  relief  in  this  case  without  overturning  an  established  prin- 
ciple of  law.  Wherever  two  or  more  persons  are  engaged  in  a 
fraudulent  transaction  to  injure  another,  neither  law  nor  equity 
will  interfere  to  relieve  either  of  those  persons  as  against  each 
other  from  the  consequences  of  their  own  misconduct."  In 
Starke's  Ex'rs  v.  LUUepage,  4  Rand.  372,  Judge  Green  says:  "  It 
is  a  general  rule  that  in  pari  delicto  potior  est  conditio  defendeniis. 
But  this  rule  operates  only  in  cases  where  the  refusal  of  the 
courts  to  aid  either  party  frustrates  the  object  of  the  transac- 
tion, and  takes  away  the  temptation  to  engage  in  contracts,  c*on- 
tra  bonos  moreAi,  or  violating  the  policy  of  the  laws.  There  is 
no  case  in  equity  (says  the  judge)  where  relief  has  been  given 
to  the  fraudulent  grantor  in  such  a  case,  except  in  that  of 
Austin  V.  Winston,  1  Hen.  &  Mun.  33  [3  Am.  Dec.  583],  decided 
by  a  divided  court.  In  Jame^  v.  Bird*8  Adm'r,  8  Leigh,  510  [31 
Am.  Dec.  668],  where  Judge  Parker  says:  "  There  is  no  case  in 
equity,  where  any  relief  has  been  given  to  a  fraudulent  grantor 
of  property,  the  conveyance  being  made  to  protect  it  against, 
his  creditors,  except  that  of  Austin's  Adm'rs  v.  Winston's  Eau^rs^ 
1  Hen.  &  M.  33  [3  Am.  Dec.  583],  decided  by  a  divided  court:" 
Vide  also  Wright  v.  Wright,  2  Litt.  12.  In  our  opinion,  the 
case  of  Stewart  v.  IglehaH,  7  Gill  &  J.  132  [28  Am.  Dec.  202],  is 
conclusive  in  this. 

Decree  reversed  and  bill  dismissed. 

MAOBm>EB,  J.,  delivered  a  dissenting  opinion. 

Whsrb  Pabties  ark  in  Pari  Delicto,  with  reference  to  an  illegal  oon- 
tract,  neither  can  maintain  an  action  which  requires  for  its  support  the  aid 
of  such  illegal  contract:  Hoby  v.  West,  17  Am.  Dec  423;  AHUer  v.  Damdion, 
44  Id.  715,  and  prior  cases  in  this  series  cited  in  note;  also  President  etc,  qf 
Maryland  Hospital  v.  Foreman,  29  Md.  531;  Roman  v.  Maii^  42  Id.  584, 
citing  the  principal  case. 
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[6  QtUh  08.] 

Monet  Voluntarilt  Paid,  with  Full  Knowlbdob  of  all  the  iaots,  al- 
though no  obligation  to  make  such  pajrment  existed,  can  not  be  reooT- 
ered  back. 

MoNBT  Paid  under  a  Mistake  of  Fact  may  be  recovered  back,  although 
the  party  making  the  payment  has  acoees  to  information,  and  by  hla  own 
laches  neglects  to  acquire  it. 

Payment  is  not  Voluntabt  when  Made  in  oonsequenoe  of  a  mistaken 
view  of  facts. 

Iluboautt  of  the  Monet  Had  and  RsaEiysD  is  no  defense  to  an  aotion 
to  recover  the  same,  where  it  has  been  paid  under  a  mistake  of  facts. 

AonoN  FOB  Monet  Had  and  Reobited  will  Lie,  where  the  thing  taken 
was  received  as  money,  whether  it  be  bonds,  notes,  credits  on  aooount^ 
or  land. 


Ajbsumpsit  for  money  had  and  received,  to  recover  >^ack  fre^ 
tiie  defendants  the  sum  of  eight  hundred  and  seyent^  dollarB» 
paid  them  by  the  plaintiff's  agent,  in  excess  of  the  amount  that 
was  due  them  for  work  and  labor.  The  further  facts  appear  in 
the  opinion. 

Campbell  and  MbMdh&ny  for  the  appellants 

Nelscm,  for  the  appellees. 

By  Court,  Ghambbbs,  J.  Two  questions  arise  in  this  record: 
First,  whether  the  plaintiffs  can  recover  back  money,  paid  under 
such  circumstances  of  knowledge  or  means  of  information  as 
existed  in  this  case  ?  And  secondly,  if  entitled  in  other  respects, 
whether  the  plaintiff  is  precluded  by  reason  of  the  character  of 
the  notes  in  which  payment  was  in  part  made?  The  facts  upon 
which  the  opinion  of  the  court  was  asked,  are,  that  the  pay- 
ment was  made  in  the  mistaken  belief  that  the  siun  paid  was 
the  true  balance  appearing  due  by  the  final  estimate,  and  that 
the  agent  who  made  the  payment  for  the  plaintiffs,  intending  to 
pay  that  balance,  and  not  noticing  the  deduction  of  eight  hun- 
dred and  seventy  dollars,  paid  a  sum  larger  by  that  amount  than 
he  intended.  It  is  rightly  said  that  a  party  can  not  recover 
money  voluntarily  paid  with  a  full  knowledge  of  all  the  facts, 
although  no  obligation  to  make  such  payment  existed.  If  in- 
formed of  the  law  which  exempts  him,  he  must  abide  the  con- 
sequences of  his  folly,  in  abandoning  the  protection  it  afforded 
him — if  ignorant,  he  was  bound  to  acquire  information.  It  is 
regarded  as  a  gift  without  consideration.  But  full  knowledge 
of  the  facts  is  here  negatived.  The  statement  in  the  bill  of  ex- 
ception assumes,  and  the  testimony  of  the  witness  shows,  that 
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he  made  the  payment,  believing  at  the  moment  of  mating  it, 
that  the  engineer,  whose  estimates  he  was  bound  to  regard,  had 
certified  the  sum  to  be  due  which  was  actually  paid. 

Then  it  is  urged  that  ample  means  were  at  hand  to  obtain  full 
and  accurate  information,  and  many  cases  have  been  referred  to 
as  establishing  the  proposition,  that  a  recovery  can  not  be  had 
where  the  party  paying  has  access  to  information,  and  by  hia 
own  laches  neglects  to  acquire  it.  Certainly  some  of  the  author- 
ities seem  to  countenance  such  a  doctrine;  but,  we  think,  the 
opposite  opinion  best  accords  vdth  the  plainest  principles  of 
justice,  and  has  the  weight  of  authority  to  sustain  it.  The  case 
of  Liu:a8  et  al,  v.  Worswichy  1  Mod.  &  B.  293,  in  many  particu- 
lars, resembles  this  case.  The  defendant  had  a  claim  against 
the  plaintiffs  for  work  and  labor,  amounting,  as  defendant 
aUeged,  to  one  hundred  and  forty-two  pounds;  the  pLuntiflBi 
disputed  certain  items,  and  admitted  a  balance  of  only  ninely- 
seven  pounds;  at  defendant's  request,  Lucas,  one  of  the  plaint- 
iffs, paid  twenty  pounds  on  account.  The  defendant  afterwards 
met  Lucas  and  agreed  to  abandon  the  disputed  items.  Where- 
upon, Lucas  paid  him  ninety-seven  pounds,  forgetting  the  pre- 
vious payment  of  twenty  pounds;  but  almost  immediately  after, 
notified  the  defendant  of  the  mistake,  and  demanded  the  return 
of  the  twenty  pounds;  and  on  his  refusal  the  action  was  brought 
to  recover  that  sum.  The  case  vms  fully  discussed  before  Den- 
man  and  Baron  Bolland,  who  held  that  as  the  money  was  paid 
by  mistake  in  the  hurry  of  business,  it  might  be  recovered  back 
as  received  to  the  use  of  the  plaintiffs. 

The  case  of  Kelly  v.  Solari,  9  Mee.  &  W.  54,  was  fuUy  con- 
sidered. There  the  parties  paying  had  at  one  time  a  knowledge 
of  the  fact,  the  forgetfulness  of  which  subsequentiy  induced 
them  to  make  the  payment.  The  chief  baron,  at  nisi  prius,  in- 
structed the  juiy,  that  the  previous  knowledge  or  means  of 
knowledge  would  prevent  the  recovery;  but  on  argument,  he 
ujiited  with  all  the  other  barons  in  the  opinion,  that  there  must 
be  knowledge  existing  in  the  mind  at  the  time  of  the  payment. 
Of  what  avail  is  it,  in  any  view  of  justice  or  sound  sense,  that  a 
man  once  knew  or  had  means  to  know  a  fact,  if,  at  the  moment 
when  alone,  such  knowledge  is  practically  useful,  he  is  actually 
ignorant  of  it?  A  payment  can  not  well  be  said  to  be  made 
voluntarily  when  it  is  made  in  consequence  alone  of  a  false  view 
of  facts.  The  assent  is  only  induced  by  the  conviction  then 
prevailing  in  the  mind,  that  the  particular  fact  existed,  and  is 
scarcely  to  be  distinguished  from  an  assent  or  agreement  to  pay 
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on  the  conditioii  that  the  fact  did  exist.  The  subsequent  dis- 
covery of  the  error  destroys  the  whole  basis  of  the  agreement, 
and  the  parties  are  restored  to  their  original  condition  and 
rights.  Of  what  avail  is  it,  that  industry  and  vigilance  might 
have  procured  the  information  ?  Still  the  party  has  done  an 
act  he  did  not  intend  to  do,  and  did  not  know  or  believe  he  was 
doing.  In  this  case,  the  agent  assented  and  agreed  to  pay  only 
what  the  engineer  certified;  he  supposed  he  was  paying  no  more 
when  he  delivered  the  notes  to  defendants,  and  his  volition  was 
no  more  involved  in  any  amount  beyond,  than  it  would  have  been 
had  he  paid  them  a  bank-note  of  one  thousand  dollars,  misread- 
ing and  intending  it  to  be  a  note  of  one  hundred  dollars.  In  the 
case  of  Bell  v.  Oardiner,  4  Man.  &  G.  11;  S.  C,  43  Eng.  Com. 
L.  16,  the  judges  of  the  common  pleas,  unanimously  adopt  the 
principle  of  Lucas  v.  Worswicky  and  applying  it  to  the  case  be- 
fore them  held  it  to  be  a  good  defense  to  a  suit  on  a  promissory 
note,  that  it  had  been  given  to  the  plaintiff  to  discharge  a  debt 
supposed  to  be  due;  but  which,  owing  to  a  fact  then  unknown 
to  defendant,  was  not  legally  recoverable,  although  the  defend- 
ant had  ample  means  of  knowing  the  fact.  We  are  therefore 
of  opinion,  that  there  was  nothing  in  the  facts  of  this  case  as 
stated  in  the  exception,  which  would  prevent  the  plaintiffs  from 
recovering,  because  of  the  alleged  voluntary  character  of  the 
payment  with  the  means  of  knowing  and  correcting  the  error 
under  which  it  was  made. 

We  will  now  consider  whether  the  recovery  is  barred  by  rea- 
son that  the  payment  was  made  in  the  particular  notes  which 
the  defendants  received.  It  has  been  denied  in  the  argument 
that  these  small  notes  were  illegally  issued.  We  are  inclined 
to  think  they  are  prohibited;  but  do  not  find  it  necessary  to  ex- 
press a  more  decided  opinion  upon  that  point — ^assuming  the 
small  notes  to  have  been  issued  illegally,  how  will  the  case 
stand  ?  The  plaintiffs'  agent  paid  away  three  thousand  three 
hundred  and  six  dollars  and  ten  cents,  being  more  by  eight 
hundred  and  seventy  dollars  than  was  due,  and  more  than  he 
designed  to  pay;  of  the  simi  paid,  one  thousand  and  six  dollars 
were  in  small  notes  illegally  issued  by  the  plaintiffs,  the  residue 
two  thousand  three  hundred  dollars  and  ten  cents  in  good 
paper;  the  defendants  received  the  whole  as  money,  and  as  the 
evidence  shows,  used  the  notes  as  money  in  a  few  hours  after 
the  payment.  The  agent  having  discovered  his  mistake,  called 
on  Uie  defendants  to  return  him  the  notes  to  the  amount  of  eight 
hundred  and  seventy  dollars,  the  sum  overpaid  by  mistake,  and 
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they  refused  to  return  the  notes  or  account  in  any  manner  for 
the  sum  overpaid,  and  now  contend  that  principles  of  pub- 
lic policy  forbid  the  plaintiffs  from  enforcing  such  demand. 
We  can  not  yield  our  assent  to  a  proposition  which  would  sanc- 
tion such  a  result.  The  law  properly  and  consistently  with- 
holds its  aid  when  parties  ask  to  enforce  an  illegal  contract — all 
are  presumed  to  know  the  law,  and  if  a  contract  be  made  to 
violate  it,  whether  it  be  a  contract  to  perpetrate  a  crime,  maltim 
in  se,  such  as  murder  or  arson,  or  to  violate  a  municipal  enactr 
ment,  such  as  the  act  prohibiting  the  issue  of  small  notes,  and 
a  remedy  is  sought  either  to  enforce  such  contract  or  to  obtain 
compensation  for  a  breach  of  it,  the  parties  are  properly  told 
the  law  will  neither  assist  you  to  coerce  another  to  violate  its 
provisions,  nor  suffer  you  to  recover  against  another  for  refus- 
ing to  do  so. 

In  this  case  the  plaintiffs  do  not  ask  to  enforce  any  illegal  con- 
tract. They  do  not  ask  to  recover  against  defendants  for  refus- 
ing to  violate  the  law.  The  defendants  have  received  of  them, 
as  and  for  money,  a  large  amount  of  notes — ^part  good,  and  pari 
not  good,  in  consequence  of  a  mistake  committed  by  their  agent. 
Their  demand  was  to  correct  this  mistake — to  return  the  notes, 
or  any  of  them,  which  were  paid  by  mistake.  Clearly,  there  is 
no  violation  of  any  law  in  such  a  claim.  If  the  same  amount  of 
notes,  and  of  the  same  denomination,  had  been  found  in  the 
street  by  the  defendants,  or  by  any  other  person,  would  it  be  an 
answer  to  a  claim  made  for  them  by  plaintiffs,  that  a  part  of  the 
property  thjis  found  consisted  of  small  notes,  issued  contrary  to 
an  act  of  assembly?  Or,  to  put  a  case  more  nearly  resembling 
the  one  before  us,  if  not  identical  in  principle,  would  it  be  a 
suffic '  nt  answer,  under  such  circumstances,  to  say  the  notes 
found  amounted  to  three  thousand  three  hundred  and  six  dol- 
lars ?  You  are  justly  indebted  to  me  in  the  sum  of  two  thou- 
sand four  hundred  and  thirty-six  dollars,  which  leaves  but 
eight  hundred  and  seventy  dollars;  and  amongst  the  notes,  there 
were  more  than  to  that  amount  in  small  notes,  illegally  issued. 
Now,  the  defendants  had  no  more  claim  to  these  notes,  or  any  of 
fhem,  than  if  they  had  found  them:  and,  we  think,  there  is  a 
manifest  distinction  between  such  a  case  as  this,  and  one  to 
which  the  principles  apply,  which  are  referred  to  by  the  defend- 
ants' counsel. 

The  case  of  Baugher  v.  Danner's  Ex^rs^  affirmed  in  this  court 
at  December  session,  1844,  MS.,  is  not  like  this  case.  There, 
Joseph  Danner,  a  citizen  of  the  town  of  Emmittsburg,  was  per- 
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mitted  by  the  corporation  of  the  town  to  issue  small  notes  in 
the  name  of  the  corporation,  but  for  his  sole  benefit,  and  for 
the  payment  of  which  he  was  to  be  alone  responsible.  He  did 
issue  a  large  amount  of  such  notes,  which  were  received  as  cur- 
rency; and  amongst  others,  the  complainant,  Baugher,  received 
them  to  a  considerable  amount.  Danner  afterwards,  by  his 
will,  directed  his  estate,  real  and  personal,  to  be  sold  by  his  ex- 
ecutors, and  the  proceeds  to  be  applied  to  the  payment  of  his 
debts,  and  the  small  notes,  issued  by  him  in  the  name  of  the  cor- 
poration of  Emmittsburg,  for  which  issues  he  was  individually 
bound.  The  executors  sold  the  estate,  and  refused  to  apply  any 
part  of  the  proceeds  to  the  payment  of  these  small  notes,  which 
he  held  to  the  amount  of  more  than  one  thousand  two  hun- 
dred dollars.  The  bill  was  filed  to  coerce  payment,  but  was 
dismissed,  upon  the  ground  that  it  was  an  attempt  to  enforce 
the  execution  of  an  illegal  contract.  The  notes  were  issued  in 
violation  of  law;  the  promise  to  pay,  which  they  contained  on 
their  face,  was  void  by  the  act  of  assembly;  and  the  very  object 
of  that  proceeding  was  to  obtain  the  aid  of  a  court  of  equity, 
specifically  to  enforce  the  execution  of  a  contract,  held  by  the 
court  to  be  void.  Such  is  not  the  case  here;  there  was  nothing 
illegal  in  the  demand  of  the  plaintififs — nor  would  a  compliance 
with  it  involve  any  violation  of  law.  The  case  of  Catts  v.  Pha^ 
len,  2  How.  (U.  S.)  380,  is  in  principle  similar  to  this.  Gatts  was 
in  that  case  employed  by  Phalen  to  draw  lottery  tickets  from 
the  wheel.  Catts,  having  secretly  procured  a  ticket,  concealed 
in  his  coat  sleeve  the  numbers  corresponding  with  those  on  his 
own  ticket:  and  instead  of  fairly  drawing  such  numbers  as  pre- 
sented themselves  by  chance,  drew  out  the  concealed  numbers, 
and  thereby  cauded  the  ticket,  held  by  his  accomplice  for  hia 
use,  to  be  considered  entitled  to  the  highest  prize;  and  Catts 
afterwards,  through  his  accomplice,  received  the  amount  of  the 
prize,  for  which  sum  the  action  was  brought.  The  defense  was 
that  the  lottery  was  prohibited  by  law,  and  the  money  being  re- 
ceived in  the  course  of  an  illegal  transaction,  could  not  be  re- 
covered back.  But  the  supreme  court  held  the  defense  was  not 
tenable,  and  afi&rmed  the  judgment  of  the  circuit  court,  which 
had  decided  the  recovery  could  be  had. 

The  next  difficulty  suggested  in  the  way  of  a  recovery  is,  that 
this  being  an  action  for  money  had  and  received,  it  must  be 
proved  that  money  was  actually  received  by  the  defendants. 
The  authorities  cited,  however,  make  it  clear  that  anything  re* 
oeived  as  money  will  entitle  the  party.     Thus  a  bond,  a  note,  a 
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credit  in  aoootint,  and  eren  land  when  reodved  and  acknowl- 
edged as  mooey,  haye  been  respectiyely  held  to  be  safficient  to 
sastain  a  count  for  money  had  and  receiTed.  Here,  there  are 
circumstanceB  to  show  the  defendants  receiTed  money  for  the 
smaU  notes;  and  they  receiyed,  also,  a  large  part  of  the  pay- 
ment in  good  notes. 
Judgment  reyersed  BXid  prodecendo  awarded. 

MoMKT  VoLUNTARiLT  Paid  CAN  NOT  VK  RBooysBXD  Baok:  See  the  prior 
mtm  in  this  aeries  cited  in  note  to  Robin8<m  ▼.  CfharletUm,  45  Am.  Deou  738. 

Mistake  of  Fact,  whxn  Equtit  will  Keuxve  wboui  MUet  r.  Stewmtt 
46  Am.  Dea  021,  and  note. 

Action  vob  Monet  Had  and  RacEiyBD,  when  Libb:  See  the  prior  caaee 
In  thia  series  cited  in  note  to  O'FaUon  v.  B<H»menu^  26  Am.  Dea  678;  aIm^ 
Lme  Rock  Bank  ▼.  PlimpUm,  28  Id.  286;  McCrta  v.  Purmort,  30  Id.  109; 
Serjeant  v.  Stryker,  32  Id.  404;  also  Shank$  r.  Dent^  8  Gill,  123. 

The  principal  case  is  cited  to  the  effect  that  money  Tolnntarily  paid 
am  not  be  recovered  back,  in  State  v.  Bait.  S  O,  R.  R.  Co.,  34  Md.  364;  bat 
the  rule  is  otherwise  as  to  money  paid  nnder  a  mistake:  Otigent'  Bamk  r. 
€hrti^in,  31  Id.  620. 


Wagner  v.  Cohen. 

(6  Gill,  97.] 

Answer  can  not  be  Considered  bt  the  Appellate  Court,  upon  an  ap- 
peal from  an  order  granting  a  preliminary  injmictioii  taken  mider  tht 
act  of  1835,  c.  380. 

%A1M  Made  bt  the  Court  as  Vendor,  through  the  sgency  of  a  tmstee,  if 
not  consummated  until  it  has  been  ratified  by  the  court.  And  if  the 
purchaser  has  not  taken  possession  of  the  property  sold,  any  loss  whidi 
may  be  sustained  between  the  time  of  the  sale  and  its  ratification,  falls 
upon  the  vendor. 

Injunction  does  not  Lie  to  Prevent  a  Purchaser  from  a  trustee  from 
using  the  property  sold  prior  to  a  ratification  of  the  sale  by  the  coart» 
unless  it  is  shown  that  waste  has  been  or  is  about  to  be  oommitted  fay 
the  purchaser. 

Injxtngtion.     The  opinion  states  the  facts. 

Olenn,  Johnson,  and  McMahon,  for  the  appellants. 

McLean  and  William  Schley,  for  the  appellees. 

By  Court,  Martin,  J.  It  appears  from  the  record  in  this  case, 
that  a  decree  was  passed  by  the  chancellor  on  the  twenty-ninth 
of  May,  1839,  for  the  sale  of  the  premises  on  which  is  erected 
the  Holiday  Street  Theater,  in  Baltimore,  and  a  trustee  ap- 
pointed to  make  the  sale.  On  the  twenty-second  of  June,  1846, 
the  trustee  reported  that  he  had  sold  the  property  on  th« 
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twentieth  of  June,  1846,  to  J.  Y.  Wagner,  the  appellant;  and 
on  the  day  on  which  this  report  was  returned,  an  order  nisi  for 
its  ratification  was  passed,  limiting  the  time  within  which  cause 
against  its  confirmation  was  to  be  shown  to  the  tweniy-second 
of  August,  1846.  Exceptions  to  the  ratification  of  this  sale  were 
exhibited  by  the  appellee,  on  the  twenty-second  of  July,  1846, 
and  were  ordered  to  stand  for  hearing  on  the  twenty-second  of 
September,  1846.  The  trustee  put  in  his  answer  to  these  excep- 
tions on  the  thiriy-first  of  July,  and  on  the  ninth  of  September, 
1846,  an  order  was  obtained,  authorizing  the  parties  to  taktt 
testimony  in  relation  to  this  disputed  sale. 

On  the  ninth  of  September,  1846,  the  appellee  filed  his  peti- 
tion, in  which,  after  stating  the  pendency  of  the  exceptions,  he 
alleges  that  theatrical  performances  had  been  adyertised  to  take 
place  in  the  theatre,  by  E.  A.  Marshall,  who  claimed  to  be  the 
lessee  of  the  appellant,  Wagner,  and  charges  that  the  apx>ellant 
had  assumed,  pending  the  exceptions,  and  without  the  sanction 
of  the  court,  to  rent  the  property  to  Marshall.  The  petition 
then,  after  averring  the  appellee's  interest  in  the  property  sold 
and  its  proceeds,  as  a  stockholder,  and  that  the  lease  to  Marshall 
was  made  without  the  concurrence  of  any  of  the  stockholders, 
prays  that  an  injunction  may  be  granted,  restraining  Wagner 
and  Marshall  from  using  the  theater  for  theatrical  or  other  pur- 
poses, until  the  exception  are  decided.  On  the  ninth  of  Septem- 
ber,  1846,  an  injunction  was  granted,  in  conformiiy  with  the 
prayer  of  the  petition,  and  the  answer  of  the  appellants  having 
been  filed  on  the  twelfth  of  September,  an  appeal  was  taken 
from  the  order  of  the  chancellor  to  this  court.  As  the  appeal 
in  this  case  has  been  taken  by  the  appellants,  in  conformity  with 
the  provisions  of  the  act  of  assembly,  of  1835,  c.  880,  the  first 
question  presented  for  our  consideration,  is,  whether,  in  revising 
the  order  of  the  chancellor,  we  are  confined  to  the  case  as  made 
by  the  petition;  or,  are  at  liberty  to  examine  the  answer  which 
was  filed  by  the  appellants,  as  preliminary  to  their  right  of  ap- 
peal? 

The  third  section  of  the  act  of  assembly  provides:  ''That 
where  any  injunction  shall  issue  from  the  court  of  chancery,  or 
any  county  court,  as  a  court  of  equity,  the  defendant  may  appeal, 
the  answer  of  such  appellant  being  first  filed  from  the  order  of 
the  chancellor,  granting  the  injunction  or  refusing  to  dissolve  it, 
to  the  coiirt  of  appeals  of  the  Shore  where  such  injunction  shall 
have  issued,  and  the  said  court,  at  the  first  term  to  which  the 
case  shall  be  transmitted,  shall  determine  the  said  appeal,  and 
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shall  pass  such  order  in  the  premises  as  to  it  may  seem  right** 
Id  the  case  of  the  Union  Bank  ▼.  PouUney  S  EUicoU,  8  Gill  &  J. 
824,  an  appeal  was  taken  by  the  Union  Bank  from  an  order  of 
the  chancellor,  granting  an  injunction,  under  the  third  section 
of  the  act,  to  which  we  haye  adverted.  The  answer  of  the  ap- 
pellant having  been  filed,  it  was  contended  by  his  counsel,  that 
it  was  the  duiy  of  the  court  to  examine  it.  But  the  court  of 
appeals  placed  their  decision  upon  the  allegations  of  the  bill 
alone,  without  referring  to  the  answer,  and,  although  the  ques- 
tion was  not  directiy  determined,  the  implication  from  the 
opinion  of  the  court  is,  that  they  considered  the  bill  as  the  only 
paper  in  the  cause  which  they  were  authorized  to  examine.  This 
is,  we  think,  the  correct  view  of  the  power  of  the  court,  when  act- 
ing upon  a  case  brought  before  it,  by  an  appeal  under  the  pro- 
Tisions  of  the  act  of  1835,  c.  380.  It  must  be  apparent,  that 
if  this  court,  in  reviewing  the  order  passed  by  the  chancellor 
and  pronouncing  upon  its  correctness,  was  influenced  by  a  paper 
not  exhibited  below,  it  would  become  practically  engaged  in  the 
exercise  of  original  jurisdiction.  The  legislature  intended  to 
confer  upon  the  court  no  such  power,  and  the  necessity  of  filing 
an  answer  was  imposed  upon  the  defendant,  as  one  of  the  con- 
ditions on  which  his  right  of  appeal  depended,  solely  for  the 
purpose  of  preventing  unnecessary  delay 

Putting  aside  then  the  answer  of  the  appellants,  as  a  paper  to 
•which  the  court  can  not  look  in  reviewing  the  order  of  the  chan- 
cellor, we  turn  to  the  petition  for  the  purpose  of  inquiring  if  a 
proper  case  was  presented  for  the  application  of  the  writ  of  in« 
junction.  It  is  certainly  true  that  a  contract  of  sale  made  be- 
tween the  court  as  the  vendor  of  the  property,  through  the 
agency  of  a  trustee,  and  the  purchaser,  is  never  regarded  as  con- 
summated until  it  has  received  the  sanction  and  ratification  of 
the  court.  And  therefore,  if  the  purchaser  has  not  assumed  the 
responsibility  of  protecting  the  property,  by  taking  possession 
of  it,  any  loss  that  may  be  sustained  by  its  injtuy  or  deteriora- 
tion in  the  interval  between  the  sale  and  the  final  ratification, 
falls  upon  the  vendor.  In  the  case  of  Ex  parte  Minor,  11  Ves. 
559,  it  was  determined:  "  That  a  purchase  before  the  master,  is 
not  complete  before  confirmation  of  the  report.  Therefore,  a 
loss  by  fire  after  the  report,  but  before  confirmation,  falls  upon 
the  vendor." 

Although  this  is  the  character  of  the  imperfect  right  acquired 
by  a  purchaser  at  a  sale  of  this  kind;  yet,  it  gives  to  him,  an 
inchoate  and  equitable  titie  which  becomes  complete  by  the 
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ratification  of  the  court.  When  this  is  accomplished,  the  ratifi- 
cation retroacts,  and  he  is  regarded  by  relation  as  the  owner 
from  the  period  of  the  sale.  He  is  as  such  proprietor  entitled 
to  the  intermediate  rents  and  profits  of  the  estate;  he  can  not 
escape  from  the  sale,  because,  he  may  believe  it  to  be  disadvan- 
tageous, and  is  bound  to  pay  interest  on  the  purchase  money 
from  its  date;  and  has,  therefore,  a  direct  and  strong  interest 
in  protecting  the  property  from  injury,  and  rendering  it  as  pro- 
ductive as  possible.  The  partition  is  silent  as  to  the  mode  in 
which  this  property  was  acquired  by  Wagner,  the  appellant; 
but  the  legitimate  inference  is,  that  he  was  placed  there  by  the 
trustee;  and,  we  think,  a  possession  thus  obtained  with  the 
consent  of  the  trustee,  as  the  agent  of  the  court,  can  not  be 
characterized  as  unlawful.  We  can  perceive  no  reason  why 
possession  shall  be  withheld  from  a  purchaser  who  had  com- 
plied with  the  terms  of  sale,  who  has  a  large  stake  in  the  pres- 
ervation of  the  properly,  and  who  is  justly  entitled  to  its  use 
as  an  equivalent  for  the  interest  which  he  pays  on  the  purchase 
money.  It  is  to  be  remarked,  that  the  appellee  does  not  attempt 
to  disturb  the  appellant  in  his  possession  of  this  property;  but 
seeks  only  to  restrain  him  from  using  it  as  a  theater,  or,  for  any 
other  purpose.  This  is  the  act  of  which  the  petitioner  com- 
plains, and  which  he  endeavored  to  redress  by  the  interposition 
of  the  court.  He  has  placed  his  case  upon  the  single  ground 
that  Wagner  has  assumed  the  control  and  direction  of  the  prop- 
perty,  as  if  it  was  his  own,  pending  the  controversy  in  relation 
to  these  exceptions. 

We  have  already  said,  that  by  a  decree  for  the  sale  of  this 
property,  it  vested  in  the  court  of  chancery,  and  was  held  for 
the  benefit  of  those  interested  in  the  sale,  and  in  the  distribu- 
tion of  the  fund.  It  was  the  unquestioned  duty  of  the  court, 
as  the  proprietor  of  this  property,  on  the  application  of  any  of 
the  parties  interested,  to  have  adopted  such  measures  as  might 
be  necessaiy  for  its  preservation  in  the  interval  between  the  sale 
and  the  action  of  the  court  in  reference  to  the  question  of  final 
ratification;  and  to  have  devoted  it  during  that  period  to  some 
profitable  purpose.  This  object,  the  court  would  have  accom- 
plished, by  directing  a  temporary  lease  of  the  theater.  And  as 
this  had  already  been  done  by  the  piirchaser,  who  was  interested 
in  the  preservation  of  the  property,  and  in  making  it  available, 
we  can  discover  no  reason  for  disturbing  the  lease;  and  think, 
that  the  chancellor  in  the  exercise  of  a  wise  discretion,  looking 
to  the  interests  of  those  who  were  concerned  in  the  proceeds  of 
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the  property,  should  haye  refused  the  injunction.  No  injury 
could  result  to  the  creditors  entitled  to  the  fund,  as  upon  the 
contingenoj  of  the  sale  being  vacated,  and  the  property  reeold, 
Wagner  would  have  been  clearly  responsible  in  equity  for  its 
use  and  occupation. 

The  bill  is  instituted  by  the  complainants  for  themselyes,  and 
such  others  as  may  come  in  and  avail  themselves  of  the  proceed- 
ings, having  claims  of  a  like  character,  with  those  set  forth  in 
the  bill  against  the  property  sought  to  be  made  liable;  and  al- 
though the  right  which  the  appellee,  as  a  stockholder,  held  in 
this  property  was  merged  in  the  decree,  he  retained  an  interest 
in  the  proceeds  of  the  sale,  and  was,  of  course,  interested  in  the 
preservation  of  the  estate,  out  of  which  the  fund  was  to  arise. 
We  think,  therefore,  that  the  appellee  occupied  a  position 
which  entiUed  him  to  institute  this  proceeding;  and  if  he  had 
charged  in  his  petition,  that  the  property  was  subjected  to  waste 
in  the  hands  of  the  appellants,  as  in  Ccaamajor  v.  Strode,  1  Sim. 
&  Stu.  381,  or  that  its  preservation  was  endangered  by  the  dis- 
position which  Wagner  had  made  of  it,  a  case  would  have  been 
presented,  authorizing  the  interposition  of  the  chancellor.  No 
such  allegation  is,  however,  to  be  found  in  the  petition,  and 
the  chancellor  erred,  we  think,  in  granting  the  injunction. 

The  order  of  the  chancellor  is  reversed,  with  costs,  and  a  de- 
cree will  be  signed  dismissing  the  petition. 

Injunction,  when  Lies  to  Restrain  Waste:  See  Watsony.  Hunter^  9  Am, 
Dec.  295;  Poirulexter  v.  Henderson,  12  Id.  550;  DuvaU  v.  WaJten^  18  Id.  350} 
NemU  V.  Gillespie,  26  Id.  696;  Bracken  v.  Preston,  44  Id.  412. 

The  fbincipal  cassis  cited  to  the  efifect  that  in  reviewing  an  order  grant- 
ing an  injunction,  the  appelhkte  court  ia  confined  to  the  case  as  shown  by  the 
bill,  in  Cra\{funl  v.  Craufurd,  22  Md.  458;  that  a  sale  under  an  order  of  ooort 
is  not  consummated  until  confinned,  in  Brewer  v.  Herbert^  80  Id.  311;  Schmdd 
V.  Keedy,  43  Id.  419. 


LOOOSEBMAN   V.    MoBlAIB. 

[6  OiLi.,  177.] 

Only  Gkandchildben  in  Being  at  the  Time  of  the  testator's  death  take 
under  a  devise  of  several  parcels  of  land  to  "my  dear  grandchildren,  to 
them,  and  their  heirs  forever,  to  be  equally  divided  among  them." 

Devise  in  Such  Case  is  Immediate;  the  description  of  the  persons  to 
take  is  general,  and  only  those  who  at  the  time  of  the  testator's  death 
came  within  that  description  can  take. 

Appeal  from  a  decree  of  the  chancellor,  settting  the  acconntof 
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the  auditory  and  distribntiiig  the  estate  of  J.  T.  Ohaae.    The 
opinion  states  the  facts. 

McLean,  for  the  appellants. 

BanddU,  for  the  appellees. 

By  Court,  Magbudes,  J.  The  late  Jeremiah  T.  Chase  died  in 
the  year  1828.  He  made  a  will  dated  in  1824,  to  which  seTeral 
codicils  were  added.  One  of  the  dcTises  is  in  these  words:  **  I 
will,  devise,  and  give  to  my  dear  grandchildren,  my  lots  on 
Whetstone  Point,  Nos.  10,  11,  and  12,  to  them  and  their  heirs 
forever,  to  be  equally  divided  among  them."  At  the  time  of 
executing  the  will,  the  testator  had  several  grandchildren  in 
being.  Others  were  bom  after  the  will  was  executed,  but  before 
his  death;  and  the  son  of  the  testator  had  three  children  bom 
after  the  death  of  the  latter;  the  eldest  of  them  was  bom  in 
1830.  An  application  having  been  made  in  behalf  of  the  last 
three  granchildren  to  be  considered  among  the  devisees  (each  en- 
titled to  an  equal  interest  in  the  devised  premises  with  each  of  the 
older  children),  the  chancellor  so  decided,  and  the  single  question 
now  to  be  determined  is,*  whether  those  three  children  bom  since 
the  death  of  Mr.  Chase,  have  in  the  premises  devised  to  his  grand- 
children, the  interest  which  the  chancellor  has  allowed  to  them. 

If  the  property  is  not  to  vest  immediately  after  the  death  of 
the  testator,  but  the  vesting  of  it  in  possession  is  postponed,  then 
such  grandchildren  as  are  bom  before  the  property  does  vest  in 
possession,  may  take.  In  this  case,  however,  the  devise  is  im- 
mediate. Those  who  are  entitled  to  the  devised  premises  became 
entitled  to  the  land,  so  soon  as  the  testator  died — the  description 
of  the  persons  to  take  is  general,  and  only  those,  who  at  the 
time  of  the  testator's  death  came  within  that  description  can 
take.  In  Andrews  v.  Partington,  3  Bro.  Ch.  404,  note  A,  it  is 
said  that  the  testator's  intent  must  prevail.  This  is  not  always 
the  case.  Lord  Eldon,  in  Walker  v.  Shore,  15  Yes.  125,  said, 
**  the  construction  I  am  obliged  to  make  in  this  cause,  may 
break  in  upon  the  actual  intent  of  the  testator:  this  rule  we  are 
told  by  the  master  of  the  rolls,  CHJbert  v.  Boarman,  11  Id.  238, 
is  a  rule  of  necessity,  and  as  soon  as  any  became  entitled  to  a 
vested  interest  in  possession,  after-bom  children"  (of  course, 
grandchildren)  are  excluded.  But  we  discover  nothing  in  this 
clause  of  the  will,  nor  in  all  the  clauses  of  the  will  taken  to- 
gether, from  which  can  be  inferred  a  manifest  intent  that  all  the 
children  of  his  children,  no  matter  when  bom,  should  have  a 
portion  of  the  estate  devised. 
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The  will  itself  (if  we  knew  nothing  of  the  testator)  fozniBhes 
abundant  evidence  that  it  was  written,  by  a  num  able  to  express 
whatever  was  his  intention.  If  indeed  a  donbt  conld  exist  in 
regard  to  the  intent  here,  the  question  to  which  it  might  give 
rise  conld  only  be  made  by  a  different  class  of  these  claimants. 
Those  bom  at  tlie  time  of  the  execution  of  the  will,  might,  with 
some  reason,  insist  that  the  intent  could  not  be  to  give  to  any 
who  might  be  bom  afterwards,  an  interest  in  the  devise,  and 
might  refer  to  the  expression,  **  my  dear  grandchildren,"  as  not 
used  in  reference  to  children,  who  possibly  may — but  possibly 
may  not— ever  be  in  esse  and  certainly  not  to  those  of  whose  ex- 
istence, of  course,  he  would  not  have  any  knowledge.  This  is 
the  case,  however,  of  a  general  devise  to  grandchildren,  as  a 
class,  and  in  such  a  case  the  authorities  collected  in  the  note  to 
which  reference  has  already  been  given  in  8  Bro.  Oh.,  show  the 
devise  "  comprehends  all  persons  answering  the  description  at 
the  time  of  the  testator's  death." 

A  decree  will  be  signed  reversing  the  chanceUor's  order,  and 
in  conformity  to  this  opinion.  The  costs  in  chancery  and  in 
this  court  to  be  a  charge  upon  the  fund. 

Decree  reversed. 

DxvisES  Aim  Bbqubsis  to  CmLDBxir  as  a  Class.— In  the  ooottniotion 
and  interpretation  of  worde  and  phnaee  in  wills,  the  word  "ohildren*'  haa 
challenged  judicial  attention  from  an  early  period.  It  may  he  stated  as  a 
general  rale  dedaoed  from  observation,  that  parents  in  devising  or  bequeath- 
ing property  to  children  name  them  as  a  class  without  any  further  descrip- 
tion or  indication  of  their  intent  as  to  who  shall  constitute  the  class.  The 
difficulty  that  courts  have  met  with,  haa  been  to  fix  the  period  of  time  at 
which  the  members  of  the  class  should  be  determined,  whether  the  construo- 
tion  should  be  such  as  to  include  posthumous  children,  grandchildren,  eto., 
or  only  children  in  existence  at  the  date  of  the  death  of  the  testator.  The 
early  rule  was  that  the  date  of  the  will  was  the  period  at  which  the  daas  was 
to  be  determined.  In  Mont  v.  Maaon^  11  Allen,  36,  the  devise  was  "to  the 
surviving  children  of  A. ,  not  knowing  aU  their  names:"  Held,  only  those  living 
at  the  date  of  the  will  took:  Whitehead  v.  LaueUr,  4  Jones'  Eq.  79.  Gift 
"to  all  my  children  now  living:*'  Held,  children  who  died  before  the  ezecn- 
tion  of  the  will  were  excluded,  not  those  dying  after.  Fieie,  ako^  Wms.  Ex. 
1171,  6th  Am.  ed.;  StiresY.  Van  RenMelaer,2BnuL  172. 

The  modem  rule  as  laid  down  by  all  the  text-writers,  and  settled  by  a  pr^ 
ponderanoe  of  decisions,  is,  "  that  in  regard  to  all  bequests  to  a  class  all  who 
are  embraced  in  the  class  at  the  time  when  the  bequest  takes  effect,  will  be 
allowed  to  take.  And  consequently,  as  an  interest  devised  under  a  will 
ordinarily  takes  effect  at  the  death  of  the  testator,  unless  some  other  time 
be  appointed  for  it  to  come  into  operation,  it  will  be  so  regarded,  and  the 
class  ascertained  as  of  that  time;"  and  in  general,  bequests  to  a  class  will  in- 
clude as  participants,  all  who  are  embraced  in  the  class  at  the  time  the  gift 
lakes  effect:  2  Bedf.  on  Wills,  10.    Legacy  to  the  children  of  A.,  to  be  divided 
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equally  among  them,  and  if  either  of  them  die  before  twenty -one,  their  share 
to  go  to  the  survivors,  creates  a  vested  interest  in  the  children  living  at  the 
testator's  death,  subject  to  be  divested  in  the  event  pointed  out,  after-bom 
children  were  therefore  excluded:  Davidwn  v.  Dallas,  11  Ves.  575.  A  de- 
vise to  a  class  of  persons  takes  effect  in  favor  of  those  who  constitute  the 
class  at  the  death  of  the  testator,  unless  a  contrary  intent  can  be  inferred 
from  some  particular  language  in  the  will,  or  of  some  such  extrinsic  fact  as 
may  be  entitled  to  consideration  in  construing  its  provisions:  Campbell  v. 
Ravodon,  18  N.  Y.  412.  Tide,  also,  Dt  WiUe  v.  De  WitU,  11  Sim.  41;  Petwa/y 
▼.  PowtU,  2  Dev.  &  B.  Eq.  308;  BriggB  v.  Shaw,  9  Allen,  516.  Where 
there  is  an  intermediate  estate,  and  therefore  the  vesting  is  postponed  until 
a  period  subsequent  to  the  death  of  the  testator,  every  person  answering  to 
the  description  at  the  time  fixed  for  the  vesting,  will  be  entitled:  Knight  ▼. 
Knight,  3  Jones's  Eq.  167;  Weainger  ▼.  Hunt,  9  Rich.  Eq.  459;  Campbell  ▼. 
RaxDsdon,  18  N.  Y.  412;  QiU  v.  BarrtU,  29  Beav.  372.  In  Van  TUbwrgh  v. 
Hollenshead,  1  McArthur,  32,  the  estate  was'  directed  to  be  distributed 
"  among  the  surviving  children  of  the  devisee,  at  the  termination  of  an  inter- 
mediate estate,  according  to  law:"  Held  to  mean:  "The  law"  at  the  time  of 
the  distribution,  and  if  different,  not  the  law  at  the  date  of  the  wilL 

The  rule  as  to  vesting  as  laid  down  in  2  Jarman,  707,  is  as  follows:  "  In 
classes  falling  within  this  rule,  the  children,  if  any,  living  at  the  death  of  the 
testator,  take  an  immediately  vested  interest  in  their  shares,  subject  to  the 
diminution  of  those  shares  (t.  e,,  their  being  divested  pro  tarUo),  as  the  num-  | 
ber  of  objects  is  augmented  by  future  births  during  the  life  of  the  tenant  for 
life,  and  consequently,  on  the  death  of  any  of  the  children  during  the  life  of 
the  tenant  for  life,  their  shares  devolve  to  their  respective  representatives:" 
PaUiaon  v.  PaUiton,  19  Beav.  638;  Wataon  v.  Wataon,  11  Sim.  73;  Evana  v. 
Jimea,  2  Call,  516,  524. 

The  reason  of  the  rule  seems  to  be  to  follow  the  general  principle,  as  to  the 
time  from  which  the  will  speaks;  and  the  general  rule  being  that  all  wills 
speak  from  the  time  of  the  death  of  the  testator,  such  will  be  the  time  for  de- 
termining the  individuals  who  are  to  take  under  the  will,  unless  by  some  pro- 
vision a  contrary  intent  plainly  appears.  Thus,  where^  intermediate  estate 
intervenes,  and  the  distribution  is  to  be  made  after  its  termination,  plainly  ^' 
the  will  speaks  from  that  time,  and  the  intent  of  the  testator  is  that  tiie  ter- 
mination of  the  first  estate  shall  be  the  period  at  which  existence  determines 
membership  in  the  class  who  are  to  take.  In  general  all  cases  of  difficulty  may 
be  determining  from  the  context  and  provisions  regarding  the  time  from  which 
the  will  is  intended  to  speak,  and  then  including  in  the  class  to  take  all  per- 
sons entitled  at  that  time. 

In  most  of  the  states  of  the  union  the  law  is  settled  in  oonformity  with  the 
deciaiona  by  minnte  atatototy  provisions. 


Ibwin  V.  Spbigg. 

[6  QttlAs,  200.] 

4tiODTXBT  VOB  Pbbsonal  Injitries  CAN  NOT  BE  Had,  if  the  proximate  aad 
immediate  cause  of  the  damage  was  the  want  of  ordinary  care  and  cau- 
tion on  the  part  of  the  plaintiff,  although  the  defendant's  miscondnct 
may  have  been  the  primary  cause  of  the  injury  complained  of. 
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OwNXE  OF  A  HovBB  18  LiABLB  lOR  Ikjubibs  occadooed  by  a  penon  falliaig 
into  a  front  area,  which  he  negligently  allowed  to  lemain  open,  althougji 
at  the  time  of  the  injury  the  premiflee  were  in  the  same  conditioin  as  they 
had  been  for  years  before  the  defendant  became  the  owner. 

Case.    The  opinion  states  the  facts. 

Lloydf  for  the  appellant. 

Nelson  f  for  the  appellee. 

By  Court,  Mabtin,  J.  This  was  an  action  on  the  case  insti- 
tuted in  Baltimore  couniy  court,  by  the  appellee  against  the  ap- 
pellant, to  recover  damages  for  an  injury  alleged  to  have  been 
sastained  by  falling  into  an  open  area  in  front  of  the  house  of 
the  appellant  on  Perry  street,  in  the  city  of  Baltimore.  Issae 
was  joined  on  the  plea  of  not  guilty,  and  it  is  only  necessary 
to  refer  with  particularity  to  that  portion  of  the  testimony  which 
related  to  the  size  and  character  of  this  area.  Upon  this  sub- 
ject, the  plaintiff  proved  at  the  trial  of  the  cause,  that  the  area 
was  made  by  excavating  the  pavement  leading  along  the  north 
side  of  Perry  street,  and  it  was  designed  to  light  the  cellar  win- 
dow of  the  defendant's  house.  That  it  was  about  a  yard  deep; 
that  it  was  protected  by  neither  bars  nor  covering  of  any  sort  for 
the  last  twelve  years,  and  that  it  was,  in  the  opinion  of  the  wit- 
ness, dangerous.  That  the  footway  between  the  area  and  the 
curbstone  is  so  narrow  that  it  will  not  admit  two  persons  to  walk 
side  by  side.  The  plaintiff  also  proved  by  a  witness,  that  he  had 
measured  the  area,  and  that  it  was  fifteen  inches  wide  at  its 
widest  projectionanto  the  pavement. 

The  defendant  then  proved  by  a  competent  witness,  that  the 
house  of  the  defendant  had  been  built  forty  or  fifty  years  since, 
and  that  the  defendant  had  purchased  it  twelve  or  thirteen  years 
ago;  that  at  the  time  the  defendant  purchased  the  house,  the 
area  and  windcw  were  there  as  they  are  now;  that  they  have  not 
been  altered;  that  the  area  is  a  segment  of  a  circle,  whose  widest 
part  is  twelve  or  thirteen  inches,  and  that  the  footway  left  oppo- 
site is  two  feet  six  inches;  that  the  whole  footway  is  about  three 
feet  wide.  And  on  his  cross-examination,  this  witness  stated, 
that  he  remembered  the  area  before  the  defendant  bought  the 
house,  and  was  satisfied  that  the  area  is  now  as  it  was  before  the 
purchase,  and  that  the  space  left  outside  of  the  said  opening, 
and  between  it  and  the  curbstone  for  a  footway,  is  double  the 
width  of  the  opening.  The  plaintiff  proved  the  nature  and  ex- 
tent of  the  injury  she  received;  and  in  this  condition  of  the  case 
the  counsel  for  the  defendant  asked  the  court  to  give  to  the  jury 
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the  following  instmctionB:  1.  That  if  the  jmy  find  from  the 
eTidenoe  that  the  plaintiff  might,  by  the  exercise  of  ordinary 
care  and  caution,  haye  escaped  the  injury  for  which  this  action 
is  brought,  and  did  not  exercise  such  care  and  caution  at  the  time 
when  the  accident  occurred,  and  that  but  for  the  want  of  such 
care  and  caution  she  would  not  hare  sustained  the  injury  com- 
plained of,  then  the  plaintiff  is  not  entitled  to  recover.  2.  That 
the  plaintiff  is  not  entitled  to  recover  for  the  injury  complained 
of,  unless  the  jury  are  satisfied  from  the  evidence  that  the  said 
injury  was  occasioned  by  the  want  of  ordinary  care  and  pru- 
dence on  the  part  of  the  defendant,  or  some  agent  of  his. 
3.  That  if  from  the  evidence  in  the  cause  there  is  a  reasonable 
doubt  in  the  minds  of  the  jury, -whether  the  said  injury  com- 
plained of  by  the  plaintiff,  was  occasioned  by  the  want  of  ordi- 
nary care  and  prudence  on  the  part  of  the  defendant,  then  the 
plaintiff  is  not  entitled  to  recover.  4.  That  the  mere  existence 
of  the  window,  as  proved  in  the  cause,  is  not  evidence  of  a  want 
of  ordinary  care  on  the  part  of  the  defendant,  there  being  no 
ordinance  of  the  city  forbidding  it. 

The  first  instruction  was  granted,  and  no  doubt  can  be  enter- 
tained about  the  correctness  of  the  legal  proposition  embodied  in 
that  prayer,  and  afi&rmed  by  the  court.  The  established  doctrine 
now  is,  that  although  the  defendant's  misconduct  may  have  been 
the  primary  cause  of  the  injury  complained  of,  yet  the  plaintiff 
can  not  recover  in  an  action  of  this  kind,  if  the  proximate  and 
immediate  cause  of  the  damage  can  be  traced  to  a  want  of  ordi- 
nary care  and  caution  on  his  part.  Under  such  circumstances 
he  must  bear  the  consequences  of  his  own  recklessness  or 
folly.  In  the  case  of  BaUerfield  v.  Forrester,  11  East,  61,  Lord 
Ellenborough  said:  "  A  pariy  is  not  to  cast  himself  upon  an  ob- 
struction which  has  been  made  by  the  fault  of  another,  and  avail 
himself  of  it,  if  he  do  not  himself  use  common  and  ordinary 
caution  to  be  in  the  right.  Two  things  must  concur  to  support 
this  action:  an  obstruction  in  the  road  by  the  fault  of  the  de- 
fendant, and  no  want  of  ordinary  care  to  avoid  it  on  the  part  of 
the  plaintiff:"  Flower  v.  Adam,  2  Taunt.  314;  Lane  v.  Crombie, 
12  Pick.  177. 

It  appears  that  under  the  law,  as  thus  expounded  by  the  court, 
the  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  and  have 
therefore  negatived  the  idea  that  the  injury  she  sustained  was 
attributable  to  the  want  of  ordinaiy  care  and  caution  on  her 
part.  The  second,  third,  and  fourth  prayers  addressed  to  the 
court  raised  substantially  the  same  question,  and  were  intended 
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to  present  this  proposition:  That  under  the  circumstances  of 
this  case,  the  fact,  that  the  defendant  permitted  this  area  to 
remain  open,  and  unguarded,  after  he  became  the  owner  of  the 
house  to  which  it  was  appurtenant,  could  not  be  regarded,  in 
legal  contemplation,  as  constituting  a  public  nuisance,  particu- 
larly as  this  was  the  exact  condition  of  the  premises  at  the  time 
he  purchased  them;  and  that  therefore  he  was  not  responsiUey 
unless  the  juiy  were  satisfied  that  the  injury  was  occasioned  by  the 
want  of  care  and  prudence  on  his  part  This  proposition  was 
OTcrruled  by  the  court,  and  we  think  correcUy.  The  existence 
of  an  area,  open  and  unprotected,  like  that  described  by  the 
witnesses  in  this  case,  is  an  unauthorized  and  illegal  obstruction  of 
a  public  street  in  a  populous  city  of  a  most  aggravated  and  dan- 
gerous character,  and  is  therefore  a  public  nuisance;  and  although 
the  defendant  did  not  originate  the  nuisance,  yet,  as  he  subse- 
quentiy  became  the  owner  of  the  house  to  which  it  belonged,  the 
law  imposed  upon  him  the  obligation  to  render  it  secure. 

In  Coupland  y.  Hardingham,  3  Camp.  898,  an  action  was  in- 
stituted against  the  defendant  for  negligence  in  not  railing  in 
or  guarding  an  area  before  his  house  in  Wood  street,  West- 
minster, whereby  the  plaintiff  fell  down  into  the  area,  and  was 
severely  hurt.  It  appeared,  that  before  the  defendant's  house, 
there  was  an  area  which  was  descended  to  by  three  steps  from 
the  street,  and  from  which  there  is  a  door  leading  into  the  base- 
ment story  of  the  house;  there  is  no  railing  or  fence  to  guard 
the  area  from  the  street;  the  plaintiff,  passing  by  on  a  dark 
night,  fell  in,  and  had  his  arm  broken.  The  defense  set 
up  was,  that  the  prenuses  had  been  exacUy  in  the  same 
situation  as  far  back  as  could  be  remembered,  and  many 
years  before  the  defendant  was  in  possession  of  them.  But 
Lord  Ellen  borough  held:  "  That  however  long  the  premises 
might  have  been  in  this  situation,  as  soon  as  the  defendant 
took  possession  of  them,  he  was  bound  to  guard  against  the 
danger  to  which  the  public  had  been  before  exposed,  and  that 
he  was  liable  for  the  consequences  of  having  neglected  to  do 
BO,  in  the  same  manner  as  if  he  himself  had  originated  the  nui- 
sance. That  the  area  belongs  to  the  house,  and  it  is  a  duty 
which  the  law  casts  upon  the  occupier  of  the  house  to  render  it 
secure." 

The  case  of  Coupland  v.  Hardingham,  which  we  have  just 
cited  from  3  Gamp.  398,  is  similar  in  all  its  features  to  the  one 
at  bar,  and  we  consider  unnecessary  to  add  a  single  word  to  the 
reasoning  of  Lord  Ellenborough  upon  this  subject.     We  think 
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the  ruling  of  the  court  below  was  correct  npon  all  the  points 
raised  by  the  defendant's  prayers,  and  that  their  judgment  must 
be  afi&rmed. 
Judgment  afiSrmed. 

CONTUBUTOBT  NbOUOBNOB  ON  THE  PaRT  OF  A  PKRSON  InJUSXD,  when  • 

bar  to  an  action  for  the  injury  siutained:  See  Hartfidd  ▼.  Roper^  34  Am.  I>ee. 
273,  and  caaes  cited  in  note;  BuAy,  Brakuurd,  13  Id.  513;  WoBkbumY,  Traqf^ 
15  Id.  661;  FleytoB  ▼.  PaiUekartrain  B.  B.  Co..  86  Id.  649;  Joknaon  ▼.  WkUs- 
fiM,  Id.  721. 
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GOMMONWEAE/TH  V. 

[12  MXTGALT,  23S.] 

A0MI8810N8. — If  Statbment  is  Made  in  IIkasino  of  Anotheb,  in  RgaH 
to  facts  affecting  his  rights,  and  he  makes  a  reply,  wholly  or  partiallj 
admittino^  their  truth,  then  the  declaiution  and  the  reply  are  both  admia- 
■ible;  the  reply,  becaase  it  is  the  act  of  the  party,  who  will  not  be  pre- 
■umed  to  admit  anything  affecting  his  own  rights,  imless  compelled  to  it 
by  the  force  of  truth;  the  declaration,  because  it  may  give  meaning  and 
effect  to  the  reply. 

AoinssiONS. — Where  two  watchmen  arrested  A.,  and  carried  him  to  prison 
for  robbing  B. ,  who  also  came,  saying,  ' '  That  man  has  stolen  my  money, " 
and  A.  was  seen  by  C.  to  hide  a  bag  on  a  shelf  in  the  prison  as  he  was 
abont  to  be  locked  up,  and  C.  immediately  got  the  bag  of  money,  when 
B.  said  that  '*  it  was  his  bag,  and  all  the  money  he  had,"  to  all  of  which 
A.  made  no  reply,  on  an  indictment  against  him  for  stealing  the  bag  and 
money  it  was  held  that  the  declaratioDS  of  B.  were  not  evidence  of  A.*s 
admissions  either  of  the  stealing  or  that  the  money  was  B.*s. 

Indictment  against  defendant  for  stealing  a  bag  and  some  sil- 
Ter  and  copper  coin,  the  property  of  one  Hussell.  At  the  trial 
one  Brewer  testified  that  he  was  a  keeper  at  the  watch-house  in 
Boston;  that  on  the  evening  of  September  6,  1846,  two  watch- 
men came  in,  bringing  the  defendant;  that  one  of  them  said, 
''  Here  is  a  man  who  has  been  robbing  a  man;"  that  presently 
Russell  came  in  and  said,  pointing  to  defendant,  ^'  That  man 
has  stolen  my  money; "  that  as  one  watchman  was  proceeding 
to  lock  up  the  defendant  in  the  cellar,  the  witness  saw  him  put 
his  bands  up,  turn  himself,  and  shove  something  between  a 
water-bucket  and  an  earthen  pot  that  stood  on  a  shelf  in  the 
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comer  of  the  watch-house.  Witness  went  to  the  place,  put  his 
hand  in,  and  said,  '*  Here  is  the  bag,"  the  defendant  being  on 
the  stairs,  going  down  cellar;  Bussell  immediately  said,  *'  That 
is  my  bag;  '*  witness  counted  the  money— defendant  then  stand- 
ing in  the  T^atch-house — and  Bussell  said,  **  That  was  all  the 
money  I  had  in  the  world."  The  declarations  were  admittedt 
defendant  objecting,  and  the  prisoner  found  gmlfy. 

Whitman,  for  the  defendant. 

Parker,  for  the  commonwealth. 

By  Court,  Shaw,  C.  J.  The  defendant  was  indicted  for  steal- 
ing money  and  a  bag,  the  property  of  BazziUai  Bussell,  from 
the  person  of  said  Bussell.  The  averment  of  the  fact  of  steal- 
ing, and  that  the  money  was  the  property  of  Bussell,  were  ma- 
terial ayerments.  Bussell  was  not  called  as  a  witness,  doubtless 
because  he  could  not  be  found.  But  CTidenoe  was  offered  to 
show  that  declarations  were  made  at  the  watch-house,  by  Bus- 
sell,  in  the  presence  and  hearing  of  the  defendant,  in  regard  to 
the  theft,  to  which  the  defendant  made  no  reply.  This  evidence 
was  objected  to  by  the  defendant,  but  was  admitted  by  the 
court;  and  this  is  the  ground  of  exception. 

One  of  the  specific  grounds  on  which  this  exception  was 
placed,  we  think,  is  not  tenable;  namely,  that  the  testimony  of 
Bussell  was  the  best  evidence,  and  that  the  defendant  was  enti- 
tled to  it,  with  the  right  of  cross-examination.  The  testimony 
of  the  person  robbed  is  not  necessary  evidence,  nor  are  other 
kinds  of  evidence,  if  sujficient  to  establish  the  necessary  aver- 
ments, secondary  proof.  The  evidence,  if  competent  at  all,  was 
competent  on  the  ground  of  admission  by  the  defendant,  which, 
though  often  slight  as  to  weight,  is  not  secondary.  But  on  an- 
other ground,  we  take  a  different  view  of  the  admissibility  of 
the  evidence,  depending  on  the  question,  whether  the  statements 
of  Bussell  in  the  hearing  of  the  defendant,  and  the  silence  of 
the  latter,  do  amount  to  a  tacit  admission  of  the  facts  stated. 
It  depends  on  this:  If  a  statement  is  made  in  the  hearing  of 
another,  in  regard  to  &cts  affecting  his  rights,  and  he  makes  a 
i^plj*  wholly  or  partially  admitting  their  truth,  then  the  decla- 
ration and  the  reply  are  both  admissible;  the  reply,  because  it  is 
the  act  of  the  party,  who  will  not  be  presumed  to  admit  anything 
affecting  his  own  interest,  or  his  own  rights,  unless  compelled 
to  it  by  the  force  of  truth;  and  the  declaration,  because  it  may 
give  meaning  and  effect  to  the  reply.  In  some  cases,  where  a 
similar  declaration  is  made  in  one's  bearing,  and  be  makes  no 
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reply,  it  may  be  a  tacit  admission  of  the  facts.  But  this  de- 
pends on  two  facts;  first,  whether  he  hears  and  understandB 
the  statement,  and  comprehends  its  bearing;  and  secondly, 
whether  the  truth  of  the  facts  embraced  in  the  statement  is 
within  his  own  knowledg^e,  or  not;  whether  he  is  in  such  a  sit- 
uation that  he  is  at  liberty  to  make  any  reply;  and  whether  the 
statement  is  made  under  such  circumstances,  and  by  such  per- 
ionSy  as  naturally  to  call  for  a  reply,  if  he  did  not  intend  to  ad- 
mit it.  If  made  in  the  course  of  any  judicial  hearing,  he  conld 
not  interfere  and  deny  the  statement;  it  would  be  to  chaige  the 
witness  with  perjury,  and  alike  inconsistent  with  decorum  and 
the  rules  of  law.  So,  if  the  matter  is  of  something  not  within 
his  knowledge,  if  the  statement  is  made  by  a  stranger,  whom 
he  is  not  called  on  to  notice;  or  if  he  is  restrained  by  fear,  by 
doubts  of  his  rights,  by  a  belief  that  his  securiiy  will  be  best  pro- 
moted by  his  silence;  then  no  inference  of  assent  can  be  drawn 
from  that  silence. 

Perhaps  it  is  within  the  province  of  the  judge,  who  must  con- 
sider theee  preliminaiy  questions  in  the  first  instance,  to  decide 
ultimately  upon  them;  but  in  the  present  case  he  has  reported 
the  facts,  on  which  the  competency  of  the  eyidence  depended, 
ftnd  submitted  it,  as  a  question  of  law,  to  this  court.  The  cir- 
cumstances were  such,  that  the  court  are  of  opinion  that  the  decla- 
ration of  the  i>arty  robbed,  to  which  the  defendant  made  no 
reply,  ought  not  to  have  been  received  as  competent  evidence  of 
his  admission,  either  of  the  fact  of  stealing,  or  that  the  bag  and 
money  were  the  property  of  the  parfy  alleged  to  be  robbed. 
The  declaration  made  by  the  officer,  who  first  brought  the  de- 
fendant to  the  watch-house,  he  had  certainly  no  occasion  to 
reply  to.  The  subsequent  statement,  if  made  in  the  hearing  of 
the  defendant  (of  which  we  think  there  was  evidence),  was  made 
whilst  he  was  under  arrest,  and  in  the  custody  of  persons  hav- 
ing official  authority.  They  were  made,  by  an  excited,  com- 
plaining party,  to  such  officers,  who  were  just  putting  him  into 
confinement.  If  not  strictly  an  official  complaint  to  officers  of 
the  law,  it  was  a  proceeding  very  similar  to  it,  and  he  migbt 
well  suppose  that,  he  had  no  right  to  say  anything  untQ  regu- 
larly called  upon  to  answer.  We  are  therefore  of  opinion  thai 
the  verdict  must  be  set  aside,  and  a 

New  trial  granted. 


AflBBnoNS  or  ▲  Thibd  Fsbson  can  Amor  a  Pabtt  cb^  oa  tlM  grooad 
tf  iMMit,  «ith«r  tftdt  or  ezpran,  to  the  troth  of  the  iftot  MMrttds  €fmS§  v. 


March,  1847.]  Malcom  v.  Spooa  075 

Craig,  24  Am.  Dee.  390,  and  note;  see,  also,  for  admiiuiionii  gvoenOy  ••  evi- 
dence, note  to  Richardson  v.  liichanUon^  30  Id.  644. 

Thk  PRiNciPiiL  CASB  13  CITED  to  the  point,  that  tlie  rule  in  refereooe  to  a 
statement  made  in  the  presence  of  a  defendant  by  third  persons,  to  whioh  no 
reply  is  made,  is  not  admissible  against  him,  unless  it  appears  that  he  was  at 
liberty  to  make  a  reply,  and  that  the  statement  was  made  by  such  penana^ 
and  under  such  circumstances,  as  naturally  to  call  for  a  reply,  unlen  he  in- 
tends to  admit  it,  in  Cammontofalth  v.  Brown,  121  Mass.  30;  CcffnmomoeaUk 
V.  RoberU,  108  Id.  301;  Commonwealth  v.  WtUher,  13  Allen,  671,  a  case  al- 
most identical  with  the  principal  case;  CommomoeaUh  v.  Dentmore,  12  Id. 
538;  Larry  ▼.  Sherhume,  2  Id.  36.  And  if  defendant  make  a  reply  wholly 
or  partially  admitting  the  truth  of  the  facts  stated,  both  the  statement  and 
the  reply  are  oompetent  evidence:  CommonweaUh  ▼.  Brcwn^  mtprtt. 


Maloom  v.  Spoob. 

[13  MamULT,  979.] 

BeoouB  ▲  Tbxbpasskb  ab  initio  who  enters  a  hoose  and  attaohos 
goods  therein  under  his  process,  but  takes  with  him  a  grossly  intoadoatodi 
and  dearly  unfit  person,  and  leaves  him  there  as  keeper  against  ths 
owners  remoostranoe. 

Tbi8pa88.     The  opinion  Btates  the  case. 

By  Oonrty  Shaw,  C.  J.  This  was  an  action  of  trespaasy  in 
which  the  plaintiff  declared  against  the  defendant  for  breaking 
and  entering  her  house,  etc.  The  defendant  justified  under  a 
writ  direpted  to  him,  as  constable,  and  commanding  him  to  attach 
the  plaintiff's  household  furniture.  The  case  comes  before  us  on 
exceptions,  from  which  it  appears  that  the  defendant  was  a  con- 
stable, and  that  he  entered  the  plaintiff's  house,  having  a  writ 
■gainst  her,  and  attached  her  furniture;  that  he  took  with  him 
into  the  house  a  man  who  was  intoxicated,  whom  he  made 
keeper  of  the  attached  furniture,  and  left  in  the  house,  in  charge 
of  the  furniture,  although  the  plaintiff  objected  to  his  remaining 
there  as  keeper,  on  account  of  his  intoxication.  The  exceptions 
also  set  forth  the  violent  conduct  of  the  keeper;  and  other  mat- 
ters, which  are  not  material  to  the  decision  of  the  question  that 
is  brought  before  us.  The  court  of  common  pleas,  in  which  the 
trial  was  had,  instructed  the  jury,  that  if  the  defendant,  under 
color  of  his  process,  took  with  him  a  grossly  intoxicated  and 
clearly  unfit  person  into  the  plaintiff's  house,  and  left  him  theran 
as  keeper,  this  was  such  an  abuse  of  his  authority  as  made  him 
a  trespasser  ab  tnUio;  and  that  the  defendant  was  answenable  for 
all  the  aeta  of  such  keeper,  done  in  pursuance  of  preiioiui  oon- 
•art  befewMD  them,  or  1^  direction  of  the  defendant.    Ajmdk/k 
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was  returned  for  the  plaintiff,  and  the  question  whether  these 
instruotions  were  right,  has  been  submitted  to  us  without  ail- 
ment. 

It  has  been  held  as  a  rule  of  the  common  law,  ever  since  the 
Six  Carpenters*  Cast*,  8  Co.  146,  that  where  one  is  acting  under 
an  authority  conferred  by  law,  an  abuse  of  his  authoriiy  renders 
him  a  trespasser  ab  initio:  MelviUe  v.  Browriy  15  Moss.  82.  In 
the  case  before  us,  the  defendant  had  authoriiy  by  law  to  enter 
the  plaiutiiTs  house,  to  serve  legal  process;  but  placing  thereon 
unfit  and  uusuitable  person,  to  keep  possession  of  the  attached 
goods,  in  his  behalf,  until  he  could  remove  them,  against  the 
remonstrance  of  the  plaintiff,  vras  an  abuse  of  his  authority, 
which  rendered  him  liable  as  a  trespasser  ab  initio.  An  officer 
can  not  legally  stay  in  another's  building,  to  keep  attached  goods 
therein,  nor  authorize  any  other  person  to  remain  therein,  as 
keeper,  for  a  longer  time  than  is  reasonably  necessaiy  to  enable 
him  to  remove  the  goods,  unless  he  has  the  consent,  express  or 
implied,  of  the  owner  of  the  building,  without  rendering  him- 
self liable  as  a  trespasser.     See  Rowley  v.  Rice,  11  Meto.  387. 

Exceptions  overruled. 


Abusk  of  Process  Renders  Officeb  Trespasser  ab  initio,  Wbxsz  See 
Lamb  V.  Dat/t  30  Am.  Dec.  479;  Baumgard  v.  Mayor,  29  Id.  437;  BarrtUr* 
WMU,  14  Id.  352,  and  note  365  and  369,  where  the  subject  is  diacnsBed  a* 
length.  The  principal  case  is  cited  in  Williams  v.  PoweU,  to  the  point  that 
by  an  abase  of  his  authority  under  his  process  an  offioer  becomes  a 
«6  initio. 


Thompson  et  al.  v.  Shephbhd. 

[12  IfXTOALV,  811.] 
VCfTM    NiOOTIATBD    AFTER    HAVING    BEEN    DISHONORED    BY  THS  MaKWI  !■ 

subject  to  any  defense  in  the  hands  of  the  indorsee  that  might  have  beflo 
made  to  it  in  the  hands  of  the  indorser. 
Right  ov  an  Indorsee  to  Entoroe  Patkbnt  is  not  Avraono  bt  tri 
Fact  that  as  between  the  nuiker  and  the  indoner  the  note  was  an  ao* 
oommodation  paper,  even  when  known  to  the  indoraee,  if  he  received  it 
before  due  and  for  a  valuaUe  consideration. 


ABSUMPSir  on  a  promissory  note  signed  by  defendant  and  pay- 
able to  Charles  Beaumont,  and  indorsed  by  him  to  S.  C.  Bog- 
bee,  and  by  the  latter  to  these  plaintifb.  The  defense  vras  that 
the  note  was  given  by  defendant  to  Beaumont,  and  by  him  in* 
dorsed  to  Bngbee,  without  consideration,  and  for  the  aooommo- 
dation  of  Bngbee,  and  transferred  by  Bngbee,  after  it  was  due, 
to  plaintifb.    The  &ots  not  appearing  in  the  opinion  aie  hooBf 
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these:  Beaumont  sold  defendant  certain  land,  he  agreeing  that 
Beaumont  should  negotiate  sales  of  it,  and  receive  to  him- 
self what  he  could  sell  it  for  beyond  the  sum  for  which  defend- 
ant had  purchased  it.  He  negotiated  the  sale  of  a  parcel  of  the 
land  to  Bugbee,  and  defendant  conveyed  the  parcel  to  Bugbee, 
taking  back  a  mortgage  to  secure  the  purchase  money;  but  be- 
fore the  making  of  the  note^  Beaumont  had  released  defendant 
from  his  engagement  so  far  as  it  concerned  the  lot  sold  to  Bug- 
bee.  Beaumont  owned  a  tract  adjoining  the  lot  sold  Bugbee, 
and  to  induce  him  to  make  said  purchase,  and  to  build  a  house 
on  said  lot,  Beaumont  promised  to  lend  him  four  hundred  dol- 
lars to  aid  in  building  the  house,  to  be  repaid  out  of  the  pro- 
ceeds of  the  sale  of  it.  Bugbee  would  not  have  purchased 
without  such  promise.  Bugbee,  after  he  had  begun  to  build 
t£e  house,  called  on  Beaumont  for  the  money  agreed  to  be 
loaned  him.  Beaumont,  not  having  the  money,  said  he  would 
procure  the  note  from  defendant  and  let  Bugbee  have  it  instead 
of  the  money,  which  was  done,  and  a  receipt  given  agreeing  to 
repay  it  out  of  the  proceeds  of  the  house  and  lot. 

HiUiard,  for  the  defendant. 

Brooks,  for  the  plaintiffs. 

By  Court,  Hubbabd,  J.  The  note  declared  on,  having  been 
negotiated  by  the  indorser  after  it  was  dishonored  by  the  maker, 
is  subject  to  any  defense,  in  the  hands  of  the  present  holderSi 
which  might  be  made  to  it  if  Bugbee,  the  indorser,  was  the 
plaintiff. 

A  ground  of  objection  made  at  the  trial  was,  that  the  note 
was  given  by  the  defendant  to  Beaumont,  and  by  him  indorsed 
to  Bugbee,  without  consideration  and  for  the  accommodation  of 
Bugbee;  and  as  to  this  objection,  the  judge  instructed  the  jury 
that,  if  the  note  was  thus  made  for  the  accommodation  of  Bugbee, 
the  plaintiffs  could  not  recover.  The  defendant  further  requested 
the  judge  to  instruct  the  jury,  that  if  Shepherd,  when  he  gave 
the  note,  was  ignorant  of  the  promise  of  Beaumont  to  Bugbee, 
the  plaintiffs  could  not  recover.  But  the  judge  instructed  the 
jury,  that  if  the  note  was  made  by  Shepherd  for  the  accommo- 
dation of  Bugbee,  without  knowledge  of  and  assent  to  the 
agreement  in  respect  to  the  payment  out  of  the  {Proceeds  of  the 
sale  of  the  house,  the  plaintiffs  could  not  recover.  And  we  are 
of  opinion  that  the  instruction  given,  and  not  that  which  was 
asked  for,  was  correct. 

The  case  may  be  tested  by  supposing  Bugbee  to  be  the  plaint* 
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iff,  instead  of  the  present  plaintiflb;  as  they  stand  in  no  better 
situation  than  Bngbee.  Upon  the  tacta,  as  proved,  the  note 
was  given  to  Beaumont  by  the  defendant,  for  Beanmoni^s  ao- 
oommodation,  and  in  lieu  of  a  promise  to  lend  him  money. 
But  whether  the  defendant  knew  of  the  agreement  between 
Beaumont  and  Bugbee,  does  not  appear.  Treating  the  note, 
then,  as  an  accommodation  note  between  the  defendant  and 
Beaumont,  it  lies  with  the  defendant  to  bring  home  to  Bngbee 
knowledge  of  the  fact  (if  it  will  avail  him),  before  Bugbee  can 
be  affected  by  it;  and  there  is  nothing  to  show  but  that  Bugbee 
believed  that  Beaumont  had  given  value  for  the  note.  Hie 
agreement  between  Beaumont  and  Bugbee  was  not  thai  of  a 
lending  of  Shepherd's  note,  with  Beaumonfs  indorsement,  for 
the  accommodation  of  Bugbee;  but  it  was  a  loan  and  transfer  of 
the  note,  for  a  valuable  consideration,  in  lieu  of  so  much  money 
which  Beaumont  had  promised  to  lend  to  Bugbee,  if  he  would 
purchase  a  lot  of  land  of  Beaumont,  and  would  expend  the 
amount  towards  building  a  house  upon  it^  which  Beaumont  be- 
lieved would  be  for  the  benefit  of  his  adjoining  land,  and  the 
amount  of  which  note,  with  other  money  to  be  lent,  was  not  to 
be  repaid  on  the  maturity  of  the  note,  but  from  the  proceeds  of 
the  house  when  sold.  And  in  pursuance  of  this  contract,  Bug^ 
bee  went  on  and  built  the  house,  and  procured  the  note  to  be 
discounted.  Shepherd  refused  to  pay  it  at  maturity,  and  Bug>- 
bee,  taking  it  up  as  indorser,  again  negotiated  it  to  the  defend- 
ants, to  pay  them  for  work  done  on  the  house. 

At  the  time  when  the  note  fell  due,  the  house  was  not  s61d» 
and  no  fault  is  imputed  to  Bugbee  in  that  respect.  His  debt  is 
not  payable  to  Beaumont;  he  received  the  note  for  a  valuable 
consideration,  and  could  enforce  the  payment  of  it  against  the 
defendant,  if  he  were  himself  the  plaintiff.  Nor  would  his 
right  to  recover  have  been  affected,  if  he  had  known  that,  as 
between  Shepherd  and  Beaumont,  it  was  merely  an  accommoda- 
tion note.  As  he  received  it  for  value,  his  rights  are  the  same 
as  though  Beaumont  had  given  value  for  the  note.  And  it  was 
of  no  consequence,  so  far  as  Bugbee  was  concerned,  whether 
Shepherd,  when  he  gave  the  note,  was  ignorant  of  the  engage- 
ment of  Beaumont  to  Bugbee,  or  not.  His  ignomnoe  of  the 
fsct  does  not  alter  his  liability. 

Exceptions  overruled. 

Wavt  or  Ck)]ini>xa4Tiov  voba  FaoimK»r  Neni  Ii  bo  dileoM  in  a  ndi 
liieraoii  agunsi  a  bona  /de  indonee,  withoat  nottoe  sad  brfora  mstsrHyi 
BmtettU  V.  WkUmore,  86  Am.  Deo.  788. 
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iDi;<ftio 


Towlb  v. 

[19  HxxOALT,  829.] 

NoN  JoiNDSit— Bill  nr  Equitt  bt  Onb  Pabtnxb  against  one  of  his  oopart- 
ucra  for  an  acconnt,  alleging  that  the  other  partners  are  not  within  the 
juriadiction  of  the  court,  that  they  have  received  their  full  share  of  the 
partnership  effects,  that  the  defendant  has  received  more  than  his  share, 
and  the  complainant  less,  is  not  demurrahle  for  a  non-joinder  of  the  other 
partners. 

Bill  in  Equity  Nkkd  mot  Stats  with  as  Much  Cebtaimty  ahd  Pab- 
TicuLARiTT  the  facts  of  the  case,  where  it  alleges  that  the  complainant 
and  defendant  are  copartners;  that  the  defendant  has  aH  the  partnership 
books  in  his  possession  and  under  his  control,  and  refuses  to  permit  the 
complainant  to  examine  them,  and  prays  for  an  account,  as  would  be 
necessary  if  the  complainant  had  access  to  the  books. 


Bill  in  equity.  Complaiiiant  alleges  that  he,  the  defendant, 
one  Nelson,  and  McDonald,  were  partners  and  contractors;  that 
as  such  thej  entered  into  a  contract  to  perform  certain  work  for 
the  Albany  and  West  Stockbridge  Railroad  Company  for  f oriy- 
five  thousand  dollars;  that  the  money  was  not  paid  when  due,  but 
a  large  sum  was  obtained  by  suit,  a  portion  of  which  came  into 
the  hands  of  defendant;  that  the  work  was  done  at  a  loss;  that  the 
otber  partners  had  received  their  shares  of  the  money  due  from 
the  railroad  company;  that  complainant  had  not  received  a  por- 
tion equal  to  his  share,  but  that  defendant  had  received  a  portion 
much  larger  than  his  share;  that  defendant  had  often  been  re- 
quested by  complainant  to  come  to  a  settlement  with  him,  but 
had  failed  to  do  so;  that  all  the  papers  and  books  necessary  to 
a  final  settlement  of  the  affidrs  of  said  partnership  were  in  the 
hands  and  possession  of  defendant;  and  that  defendant  refused 
complainant  permission  to  examine  them,  and  that  the  other 
partners  are  beyond  the  jurisdiction  of  the  court.  Defendant 
demurred. 

Engliah,  in  support  of  the  demurrer. 

Hubbard,  for  the  complainant. 

By  Court,  Wildb,  J.  The  principal  cause  of  demnner  to  the 
bill  is,  that  all  the  persons  interested  in  the  subject-matter  of 
the  suit  are  not  made  parties,  so  that  it  would  be  perfectly  safe 
for  the  defendant  to  obey  the  decree  prayed  for.  To  this  the 
answer  is,  that  the  other  persons  named  in  the  bill,  who  were 
partners  with  the  plaintiff  and  the  defendant,  are  not  within  the 
joxiadietion  of  the  court.  And  this  we  consider  a  suffidemt 
answer.    **  The  general  rule  is,  that  to  a  Ull  against  a  partner- 
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Bhip,  all  iihe  partners  must  be  made  parties;  but  if  one  of  the 
partners  be  resident  in  a  foreign  country,  so  that  he  can  not  be 
bnrught  before  the  conrty  and  the  fact  is  so  charged  in  the  bill, 
the  court  will  ordinarily  proceed  to  make  a  decree  against  the 
partners  who  are  within  the  jurisdiction;  with  this  qualifica- 
tion, howeyer,  that  it  can  be  done  without  manifest  injustice  to 
the  absent  partner:"  Story's  Eq.  PI.,  sec.  78.  The  bill  ayers 
that  all  the  absent  partners  haye  receiyed  their  full  share  of  the 
partnership  effects;  and  if  so,  they  can  not  be  prejudiced  by 
any  decree  which  may  be  obtained  in  the  present  case. 

The  other  objection  to  the  bill  is,  that  it  does  not  set  forth, 
with  sufficient  certainty  and  particularity,  the  facts  and  circum- 
stances of  the  case.  But  we  think  a  more  particular  statement 
of  the  case  is  not  required;  it  being  ayerred,  that  all  the  books 
and  papers,  necessaiy  to  a  final  settlement  of  the  affidrs  of  the 
partnership,  are  in  the  hands  and  possession  of  the  defendant, 
or  that  they  are  under  his  control,  and  that,  although  the 
plaintiff  has  requested  permission  to  examine  them,  he  has  not 
had  permission  so  to  do.     See  Mitf.  PL,  8d  ed.,  83,  84. 

Demurrer  oyerruled.  - 


Thb  fkinoipal  oasb  is  cited  in  Palmer  v.  Stevens,  100  Mms.  466,  and 
the  court  say  of  it,  "no  donbt  in  that  caae,  the  partners  not  joined  mnst 
have  been,  if  within  the  oommonwealth.'*  In  Palmer  v,  Stevens,  supra,  the 
defendant  induced  his  partner  A.  to  sell  the  firm  property,  for  an  inadequate 
price,  to  himself,  B.,  C,  and  D.  Payment  was  made  in  the  notes  of  B.,  C, 
and  D.  A.'s  administrator  brought  a  bill  in  equity  against  the  defendant  to 
settle  the  affairs  of  the  old  firm.  The  bill  alleged  that  the  sale  had  been  in- 
duced by  the  defendant's  fraud,  and  sought  to  set  it  aside  so  far  as  the  price 
had  been  fixed  by  agreement,  and  to  charge  the  defendant  with  the  fair  yalue 
of  the  property.  The  bill  did  not  allege  any  complicity  in  the  fraud,  or 
knowledge  thereof  on  the  part  of  K,  C,  and  D.,  and  did  not  pray  any  relief 
against  them,  and  it  was  held  that  B.,  C,  and  D.  were  not  necessary  parties. 


Habding  v.  Gobubn. 

[12  MsTOAur,  833.] 
MOBTQAOB  OV  "AlL  AND  SiNGULAK  THB  StOOK,  ToOIS,  AMD  CHATTELS  be> 

longing  to  me  in  and  about"  certain  described  premises,  is  a  sufficient 
description  of  the  articles,  and  parol  evidenoe  is  admissible  to  identify 
those  that  were  in  the  shop  at  the  date  of  the  mortgage. 

Bnttmsration  of  Certain  Sfboitio  Abticlbs  in  a  mortgage,  also  contain- 
ing a  general  description  of  like  articles,  will  not  prevent  others  from 
passing  under  the  general  description. 

Whbrb  Labor  and  New  Material  have  bren  Added  to  Mortgaged 
Articles  by  the  mortgagor,  the  mortgagee  will  hold  them  as  against  the 
oreditors  of  the  mortgagor,  if  they  remained  substantially  the  same. 
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WhXRB   MoRTOAOED   ChATTKLS   WXRX  AtTAGHBD   BT  a   CBXDnOB  OV  TH1 

MoBTGAOOB,  a  writing  containing  a  statement  of  the  amount  dae  by  the 
mortgagor  to  the  mortgagee,  and  that  the  property  attached  by  and  in 
the  hands  of  the  officer  is  the  property  covered  by  the  mortgage,  and 
containing  a  demand  of  payment  of  the  amount  due,  given  to  the  attach- 
ing officer,  is  a  sufficient  compliance  with  the  revised  statutes,  c.  90, 
sec.  79. 

braxBuonoN — ^In  AonoN  bt  Mobtgaobb  or  Chattels  against  an  At- 
TACHiNQ  OvnoEB,  the  jury  were  instructed  that  it  was  incumbent  on 
the  plaintiff  to  prove  that  his  written  statement,  made  to  the  officer,  of 
the  debt  due  him,  was  substantially  true  and  correct,  and  that  no  slight» 
innocent,  and  immaterial  misstatement  would  defeat  his  action:  Held, 
that  the  instruction  was  sufficiently  guarded. 

Rvu,  that  Goods  ov  a  Thzbd  Pebson  in  Possession  ov  a  Dsbtob,  and 
so  intermingled  with  his  goods  that  an  attaching  officer  can  not  distin- 
guish them,  must  be  specifically  pointed  out  and  a  demand  for  them 
made  before  the  officer  can  be  sued,  does  not  apply  to  the  holder  of  a 
mortgage  of  all  the  personal  property  on  certain  named  premises,  with  a 
provision,  supposed  by  the  parties  to  be  legal,  that  the  mortgage  should 
also  embrace  "all  other  personal  property*'  which  the  mortgagor  might 
"  put  on  said  premises*'  in  place  of  any  sold. 

Tbbspass  against  a  deputy  sheriff,  for  taking  one  wagon-car- 
riage, ironed;  one  wagon  body,  partly  finished;  five  hundred 
felloes,  two  hundred  carriage  hubs,  one  cab  body,  one  wheel 
jack,  two  axle-bar  arms,  one  set  of  axle  bars,  a  lot  of  scrap  iron, 
and  one  hoop — of  the  value  of  four  hundred  and  twenty  dollars. 
Defendant  justified  under  a  writ  against  Bufus  Bowell.  Plaint- 
iff claimed  the  property  under  two  mortgages  made  bj  said 
Bowell.  The  first  described  the  property  as  '^  all  and  singular 
the  stock,  tools,  and  chattels  belonging  to  me,  in  and  about  the 
wheelwright  shop  occupied  by  me,"  etc.  The  second  mortgage 
named  certain  specific  articles,  and  proceeded,  ''and  all  other 
my  personal  property  situated  as  aforesaid,  together  with  all 
oilier  personal  properly  which  I  may  put  on  said  premises  dur- 
ing" a  certain  term,  "  in  place  of  properly  above  enumerated 
which  may  be  sold  and  delivered  by  me  during  said  term." 
Plaintiff  offered  in  evidence  a  writing  containing  a  demand  of 
payment  and  indemnify  for  the  amount  due  him  by  Bowell,  and 
an  itemized  statement  of  the  amount  due,  and  concluding:  ''  The 
foregoing  demand  is  made  on  you  [the  depuly]  in  consequence 
of  an  attachment  made  by  you,  on  a  writ  in  favor  of  P.  E.  Gkiy 
and  C.  E.  Stratton  against  Bufus  Bowell,  *  *  *  which  prop- 
erty I  claim  to  hold  under  two  mortgages,  executed  and  deliv- 
ered by  said  Bowell  to  me,"  etc.,  signed  by  plaintiff.  It  was 
admitted  that  no  part  of  the  property  attached  was  specifically 
mentioned  in  the  second  mortgage.    Plaintiff's  evidence  showed 
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that  part  of  the  goods  attached  were  on  the  pxemiaeB  at  the  date 
of  the  second  mortgage;  also,  that  the  claim  against  Bowell  nn* 
der  the  mortgage  was  sabstantially  correct.  The  jory  found  a 
verdict  for  the  articles  attached,  which  weze  proved  to  have  been 
on  the  premises  at  the  date  of  the  second  morlt[Hge.  The  otlier 
facts  sufficiently  appear  in  the  opinion, 

Mti6,  for  the  defendant 

Simmons  J  for  the  plaintiff. 

By  Court,  Dkwxt,  J.  The  first  point  arising  upon  ibe  marfe- 
gage  under  which  the  plaintiff  daims  to  hold  the  properly  in 
controversy,  is  as  to  the  validity  of  a  general  description  of  the 
property  mortgaged;  such  as  '*  all  my  tools  and  implements  in 
my  shop  in  B.;"  or  other  equally  general  words  of  description. 
It  is  insisted  by  the'  defendant,  that^euch  general  description 
has  no  legal  force  and  effect,  and  that  nothing  short  of  a  spedfio 
description  of  the  various  articles  mortgaged  can  avail  a  mori> 
gagee  relying  upon  a  recorded  mortgage,  and  the  possession  vs- 
maining  with  the  mortgagor.  No  direct  authorities  are  cited  to 
establish  this  position,  although  some  cases  are  referred  to, 
giving  some  countenance  to  such  doctrine.  But  the  argument 
principally  pressed  upon  our  consideration  was,  that  of  the  im- 
portance of  such  construction  of  the  law,  as  the  only  one  that 
would  give  effectual  notice  to  all  concerned  of  what  was  actual^ 
intended  to  be  conveyed  by  the  mortgage. 

We  all  feel  the  force  of  this  argument,  and  the  great  import- 
ance of  requiring  as  much  certainty,  in  contracts  of  this  nature, 
as  the  case  will  reasonably  admit  If  it  were  practicable  to  set 
forth,  on  the  face  of  the  mortgage,  with  entire  precision,  all  the 
specific  articles  embraced  in  it,  in  such  a  maimer  that  the  in- 
spection of  the  mortgage,  without  reference  to  any  other  evi- 
dence or  source  of  information,  would  enable  one  to  ascertain 
with  certainty  the  property  mortgaged,  it  would  be  highly  im- 
portant and  useful  that  such  description  of  the  property  should 
be  required  to  be  given,  in  every  case.  But  a  littie  considera- 
tion has  satisfied  us,  and  must  satisfy  any  one,  that  in  a  large 
portion  of  the  cases,  resort  must  be  had  to  parol  evidence  to 
ascertain  the  identity  of  the  property  mortgaged.  Most  per- 
sonal property  must,  from  the  nature  of  the  case,  be  described 
in  such  general  terms  as  to  leave  no  other  alternative,  but  to 
resort  to  parol  evidence  to  identify  it.  Apparentiy  it  seems  a 
more  bald  description,  to  say  ''all  my  household  furniture," 
than  to  enumerate  the  articles,  and  describe  them  as  ''  twodozra 
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of  chairs,  five  tablee/'  etc.;  but  in  reality  the  latter  will  re- 
quire extrinsic  evidence  to  identify  the  property,  as  much  as 
the  former  would.  Or  take  the  case  of  a  mortgage  of  live-stock 
on  a  farm;  the  general  description  would  be,  "  all  my  stock  on 
my  farm."  The  particulars  are,  **  ten  cows,  two  yoke  of  oxen," 
etc. ;  but  in  both  you  must  rely  upon  other  sources  than  the 
mortgage  for  the  identity  of  the  property  mortgaged.  There  is 
nothing  in  the  statute  itself,  Bev.  Stats.,  c.  74,  prescribing  the 
form  of  mortgages  of  personal  property.  The  statute  deals  with 
them  as  instruments  known  and  recognized  by  the  common  law, 
and  only  provides  as  to  the  possession  of  the  property  being  re- 
tained by  the  mortgagee,  or  that  the  mortgage  be  recorded  in 
the  proper  office.  The  statute  leaves  in  full  force  a  mortgage 
at  common  law,  if  the  mortgagee  takes  and  continues  the  poa- 
session  in  himself.  Such  mortgages,  with  general  deaoriptiona 
of  the  articles,  have  ever  been  considered  good. 

Several  cases  have  been  before  us,  which  were  open  to  the 
objection  now  raised;  and  so  far,  therefore,  as  a  silent  aoqui- 
eeoence  in  such  cases,  by  counsel,  would  furnish  any  inference 
that  the  objection  was  untenable,  the  plaintiff  is  entitled  to  the 
benefit  of  it.  Perhaps  no  veiy  strong  inference  should  be  drawn 
from  that  circumstance.  But  the  case  of  Window  v.  Merchanitf 
Ina.  Co.,  4  Mete.  906  [38  Am.  Dec.  368],  seems  to  have  raised 
the  precise  question  we  are  considering.  It  was  a  mortgage  of 
''all  and  singular  the  goods,  wares,  stock,  iron  tools,  mannfao- 
tozed  articles,  and  property  of  every  description,  being  situate 
in  or  about  the  shop  or  building  now  occupied  by  me  in  Hawlej 
street."  The  mortgage,  in  that  case,  was  not  only  liable  to  the 
objection  that  it  was  general  in  its  description  of  the  property, 
bat  also  to  the  farther  objection,  that  it  was  imperfect  and  in- 
complete, and  contemplated  something  further  to  be  done;  inas- 
much as  it  also  provided,  that  '*  a  particular  schedule  of  the 
property  shall  be  annexed  hereto,  as  soon  as  conveniently  may 
be."  No  such  schedule,  however,  was  annexed;  but  the  court 
held  the  general  description  of  the  property  sufficient  to  entitle 
the  mortgagee  to  hold  the  same.  Nor  will  the  enumeration  of 
oertain  specific  articles  prevent  others  of  like  kind,  if  included 
in  the  general  description,  from  passing  under  the  mortgage. 

The  next  question  raised  relates  to  the  ruling  as  to  the  prop- 
erty in  certain  articles  that  had  undergone  a  change  by  manu- 
iMrture,  after  the  date  of  the  mortgage,  and  before  the  attach- 
ment by  the  defendant.  The  ruling  upon  this  point  was,  we 
fhiiik,  sufficiently  favorable  to  the  defendant;  perhaps,  too  much 
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so,  in  reference  to  the  effect  of  subsequent  additions  of  labor 
and  material  in  divesting  the  mortgagee  of  his  right  of  property. 
We  understand  this  instruction  to  have  been,  that  the  article 
must  remain  substantially  the  same,  in  order  to  preserve  the 
property  in  the  mortgagee;  and  if  such  identity  was  continued, 
additions  not  making  an  important  part  of  its  whole  present 
value  would  not  divest  the  mortgagee  of  his  interest. 

The  defendant  further  objects  to  the  sufficiency  of  the  de- 
mand of  the  plaintiff,  and  his  statement  of  the  amount  due  on 
the  mortgage.  To  sustain  the  objection,  he  relies  upon  the  case 
of  Moriarty  v.  Lovejoy,  23  Pick.  321.  We  think  the  cases  dia- 
tinguishable,  and  particularly  in  this;  that  in  the  case  cited,  the 
statement  of  the  mortgagee  did  not  allege  that  it  was  a  mort- 
gage of  the  property  then  attached,  and  in  the  hands  of  the 
officers;  which  latter  averment  is  substantially  found  in  the 
present  statement,  and  to  the  extent  of  the  property  then 
actually  attached,  and  in  the  defendant's  possession;  and  this 
is  a  sufficient  demand. 

It  is  next  objected,  that  the  ruling  of  the  court  was  erroneousy 
upon  the  question  of  a  supposed  variance  between  the  plaint- 
iff's statement  of  the  amount  of  his  claims  under  the  mort- 
gage, and  the  actual  sum  which,  upon  a  just  and  true  account, 
the  jury  would  find  due,  upon  the  evidence  in  the  case.  The 
question  before  us  is  not  as  to  the  weight  of  the  evidence  upon 
this  point,  or  whether  the  jury  found  a  verdict  against  the 
weight  of  the  evidence;  but  whether  the  verdict  was  found  under 
proper  instructions  from  the  court.  If  the  amount  stated 
might,  upon  the  evidence,  have  been  found  a  just  and  true  ao- 
count  of  the  liabiliiy  arising  under  the  second  mortgage,  then 
the  finding  was  well  authorized.  We  understand  the  ruling  of 
the  court  to  have  required  the  jury,  before  returning  a  verdict 
for  the  plaintiff,  to  find  that  there  was  no  material  misstatement 
of  the  amount  due  from  Bowell  to  the  plaintiff;  and  this  im- 
plies that  it  was  not  overstated.  If  it  were  so,  to  any  amount 
proper  to  be  regarded  in  a  court  of  justice,  the  defendant,  under 
this  ruling,  must  have  had  a  verdict  in  his  &vor.  The  instruc- 
tion seems  sufficientiy  guarded.  This  subject  has  been  before 
us  recentiy,  in  the  case  of  Bowley  v.  ^ice,  10  Meto.  7,  to  which 
we  refer.  Applying  the  principles  of  that  case  to  the  present, 
if  there  were  an  overstatement  of  the  amount  due  to  the  plaint- 
iff, in  the  demand  made  by  him,  yet  the  whole  facts  would  pre- 
sent a  case  where,  under  that  decision,  no  damage  had  accrued 
to  the  defendant  by  the  overstatement;  as  he  would  have  had  no 
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inducement  to  redeem  the  property,  if  the  amount  due  had  been 
stated  with  the  most  scrapulous  accuracy;  the  property  in  con- 
troversy being  of  much  less  value  than  the  debt  secured  by  the 
mortgage,  Bupx>osing  the  amount  had  been  truly  stated. 

It  is  further  objected,  that  the  plaintiff  can  not  maintain  the 
action,  although  he  may  have  been  the  owner  of  sundiy  articles 
taken  by  the  defendant  by  virtue  of  a  writ  of  attachment  against 
the  mortgagor;  inasmuch  as  the  articles  now  claimed  by  the 
plaintiff  were  found  in  possession  of  the  debtor  and  intermingled 
with  various  other  articles  that  were  not  mortgaged,  and  which 
were  properly  attached  as  the  property  of  the  debtor,  and  the 
plaintiff  not  having  pointed  out  the  precise  articles  claimed  by 
him.  To  a  certain  extent,  the  principle  here  relied  upon  by  the 
defendant  has  been  sanctioned  by  the  court.  The  leading  case 
was  Band  v.  Ward,  7  Mass.  123  [6  Am.  Deo.  28].  This  was  fol- 
lowed by  Sawyer  v.  Merrill,  6  Pick.  478,  and  Shumway  v.  BuMer, 
8  Id.  443  [19  Am.  Dec.  340].  The  principle  settled  by  these 
oases  was,  that  if  the  goods  of  a  third  person  in  possession  of 
the  debtor,  and  so  intermingled  with  the  debtor's  goods,  that 
the  officer,  on  due  inquiry,  can  not  distinguish  them,  the  owner 
can  maintain  no  action  against  the  officer,  until  notice  and  a  de- 
mand of  his  goods  of  the  officer,  and  a  refusal  by  him.  All 
these  cases  presented  this  point  as  arising  upon  one  species  of 
property,  viz.,  household  furniture.  They  were  cases  where  no 
difficulty  existed  in  pointing  out  the  precise  articles  claimed,  and 
where  the  omission  to  do  so,  as  it  tended  to  entrap  a  publio 
officer  in  the  discharge  of  his  duty,  might  reasonably  be  held  to 
bar  his  right  of  action.  They  were  cases  where  the  owner  knew 
the  precise  nature  and  extent  of  his  claim,  and  the  articles  owned 
by  him;  where  he  had  it  in  his  power  to  designate  and  point  out 
those  articles,  in  distinction  from  other  articles  to  which  he  made 
no  claim.  And  the  rules  of  fair  dealing  may  well  require,  under 
such  circumstances,  that  the  particular  articles  claimed  by  him 
be  pointed  out  and  demanded,  before  the  officer  is  sued  for  tak- 
ing and  detaining  them.  To  this  extent  this  rule  may  be  a  rea- 
sonable and  proper  one;  but  care  must  be  taken  not  to  apply  it 
beyond  those  cases  where  such  pointing  out  of  specific  articles 
may  be  reasonably  required  of  the  party.  As  it  seems  to  us,  the 
rule  should  not  be  applied  here.  The  plaintiff  held  a  general 
mortgage,  which  in  its  terms  covered  all  the  articles  on  certain 
premises  named  in  the  mortgage,  with  the  further  provision  that 
the  mortgage  should  also  embrace  "  all  other  peraonal  property^' 
which  the  mortgagor  might  *'  put  on  said  premises/'  etc    This 
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last  proTislou,  though  of  no  effect  to  pass  subaeqaently  acquired 
property,  Jones  v.  liichardson,  10  Mete.  481,  might  well  be  sup- 
posed bj  the  plaiutiff  to  have  that  effect;  and  a  general  claim 
made  by  him  to  all  the  property,  under  such  mortgage,  might 
not  f  uruish  any  evidence  of  a  design  to  mislead  the  officer.  Un- 
der these  circumstances,  we  think  the  plaintiff  was  guilty  of  no 
such  non-feasance  in  not  pointing  out  the  articles  to  which  the 
mortgage  did  attach,  and  disclaiming  all  others,  as  should  bar 
him  of  his  right  to  recover  for  such  of  the  articles  as  are  now 
shown  to  belong  to  him. 
Exceptions  oTerruled. 


Morif^age  of  all  gooda  "  now  in  the  store  occupied**  by  the  mortgagor,  sap- 
plemented  by  parol  proof  of  what  goods  were  in  the  store  at  the  execntian  of 
the  mortgage,  is  sufficient  to  pass  the  property:  BurdiU  v.  HttfU,  43  Am.  Deo. 
289,  and  note.  Description  of  mortgaged  property  as  "  all  the  staves  I  have 
in  Monterey,  the  same  I  had  of  Moses  Fai^,**  and  where  it  appeained  in  evi- 
dence that  the  mortgagor  had  no  staves  in  Monterey,  bat  had  a  quantity  in 
the  adjoining  town  of  Sandisfield,  near  the  boundary  of  Monterey,  which  be 
had  of  Moses  Fargo,  was  held  to  be  sufficient  to  pass  the  property,  and  thai 
the  first  part  of  the  description  might  be  rejected  as  false:  PeUia  v.  Kdloffg^ 
7  Cush.  456,  citing  the  principal  case  to  the  point  that  a  general  deeoriptiaiD 
is  sufficient.  That  a  mortgage  of  a  trader's  stock  of  goods,  providing  that  the 
mortgagor  may  continue  the  business  and  sell  and  buy  goods,  is  not  fraudu- 
lent per  tie,  see  note  to  RamUU  v.  BlodffeU,  43  Am.  Dec.  600. 

Qbnkralitt  or  ▲  Desosiption,  ok  Enumsbation  of  Spicmo  Abtiolis  in 
addition  to  those  comprehended  by  a  general  description,  in  a  mortgage,  does 
not  prevent  the  transfer  of  articles  not  specified  in  the  mortgage,  but  which 
were  intended  to  be  conveyed  by  it,  and  which  are  included  in  the  general 
description,  if  they  can  be  identified:  Ooulding  v.  StDeU^  13  Gray,  617.  Thus 
a  mortgage  conveying  a  list  of  articles  used  in  and  about  a  hotel,  *'  together 
with  all  other  goods,  effects,  furniture,  chattels,  property,  things  of  eveiy 
name  and  nature  now  used,  attached,  situate,  and  being  in  or  about  the  hotel," 
will  embrace  a  schooner-rigged  sail-boat,  which  is  npon  the  water  near  the 
hotel,  and  used  in  connection  with  it,  although  four  other  schooner-rigged  sail- 
boats are  specially  mentioned  in  the  mortgage:  Feoaie  v.  Somerf^f  6  Allen, 
280,  both  citing  the  principal  case. 

UNsuBSTAiiTiAL  Chanob  vx  MoBTOAaxD  ABinoLE8.~Bifle  having  a  skele- 
ton stock,  at  the  time  when  the  mortgage  thereof  was  executed,  is  not  so  sub- 
stantially changed  by  having  a  new  wooden  stock  and  a  new  and  different 
kind  of  lock  substituted  for  the  original  ones,  by  way  of  repairs,  as  to  au- 
thorize an  attaching  creditor  of  the  mortgagor  to  hold  the  same  against  the 
mortgagee,  provided  it  is  capable  of  being  identified  by  parol  evidence:  Co^ 
mtiu  V.  KewUm,  10  Allen,  518;  nor  are  cucumbers,  in  bulk  and  in  salt  at  the 
execution  of  the  mortgage,  so  substantially  changed,  or  intermingled  with 
other  property  by  being  subsequently  "greened*'  and  put  into  bottles  and 
vinegar,  which  are  not  included  in  the  mortgage,  as  to  anthoriis  an  officer, 
who  afterwards  attaches  and  sells  the  same,  to  retain  the  proceeds  tbarsof s 
Onmbif  T.  Baitr^  6  Id.  200,  both  citing  the  principal 
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The  PKiyciFAL  GASB  IS  AUiO  CITED  to  the  point,  that  when  a  mortgagee 
of  goods  demands  payment  of  an  attaching  creditor  or  ofBoer,  nnder  the 
revised  statutes,  c.  90,  sees.  7S,  79,  he  need  not  specifically  designate  the  aiti- 
oles  enumerated  in  his  mortgage,  in  AverUl  v.  Irish,  1  Gray,  266;  to  the  saiiM 
•ffeot  is  Codman  v.  Freeman,  3  Gush.  306. 


Gbew  et  al.  v.  Breed  et  al. 

[U  MSTOALV,  888L] 

GHoes  IN  AonoN  is  Subject  to  the  Pboobss  ov  SiQUisTBAnQir  to  ooan- 
pel  the  payment  of  money  under  a  decree  of  chancery. 

8BQunTBATi0N  oT  Chose  IN  AoTiON. — An  insuiunce  oompany  owniag  ftook 
in  a  hank  whose  charter  had  expired,  was  made  party  to  a  bill  in  equity 
under  revised  statutes,  o.  36,  sec  31,  and  was  ordered  by  a  decree  to  pay 
a  certain  sum  for  the  benefit  of  holders  of  unpaid  bills;  execution  was 
issued  against  the  company  and  returned  unsatisfied;  the  pUuntiffis  in  the 
former  bill  then  filed  this  bill  against  S.  &  B.,  alleging  that  the  execution 
had  been  returned  unsatisfied,  that  the  only  property  of  the  company  waa 
a  promissory  note  which  prior  to  the  former  suit  it  had  placed  in  the 
hands  of  S.  &  B.  until  the  suit  should  be  determined;  that  the  plaintifh 
were  remediless,  as  the  company  refused  to  indorse  the  note  to  them, 
and  8.  &  B.  refused  to  do  what  was  equitable  towards  plaintiffiu  The 
bill  prayed  that  the  former  decree  against  the  company  should  be  en- 
forced, that  Breed,  the  maker  of  the  note,  be  decreed  to  pay  the  plaintifft 
the  amount  due  from  the  company,  and  for  general  relief.  On  demurrer 
it  was  held  the  bill  was  maintainable. 

Bill  in  equity,  by  Heniy  Grew  and  others,  agamet  Andrews 
Breed  and  others,  stockholders  in  the  Nahant  Bank,  alleging 
that  Grew  et  al.  had  preyiously  filed  a  bill  on  behalf  of  all  who 
were  holders  of  unpaid  bills  issued  by  the  Nahant  Bank,  against 
holders  of  stock  in  said  bank,  among  whom  were  the  Union  Fire 
and  Marine  Insurance  Company,  defendants  in  the  present  bill; 
that  after  the  filing  of  said  bill,  said  insurance  company  ap- 
pointed a  committee  to  dispose  of  its  property,  and  distribute 
the  proceeds  among  its  stockholders,  without  providing  for  the 
unpaid  bills  of  the  Nahant  Bank;  that  Grew,  by  his  solicitors,  C. 
P.  and  B.  B.  Curtis,  then  notified  said  insurance  company  that 
imless  provision  was  made  to  secure  the  interest  of  said  bill- 
holders,  a  bill  in  equity  would  be  filed  against  said  company, 
asking  to  haye  a  receiver  appointed;  that  thereupon  the  insur- 
ance company  withdrew  its  property  (consisting  of  a  promissory 
note  of  eighteen  thousand  and  fifty  dollars  made  by  Andrews 
Breed),  from  the  hands  of  said  committee,  and  placed  it  for 
safe-keeping  in  the  hands  of  J.  C.  Stickney  and  J.  Bacheller,  to 
await  the  daims  of  said  bill-holders;  that  said  company  then 
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appeared  and  answered  the  bill  filed  against  the  stocMiolders  of 
said  Nahant  Bank;  that  a  decree  was  entered  against  them  in 
said  suit;  that  they  pay  unto  plaintiffs'  solicitors,  G.  P.  &  B.  B. 
Curtis,  the  sum  of  four  thousand  four  hundred  and  sixty-five 
dollars  and  eighty-four  cents,  and  in  case  it  refused,  that  exe- 
cution should  issue  for  such  sum  in  favor  of  said  solicitors; 
that  execution  was  issued,  and  demand  made  upon  the  presi- 
dent and  secretaiy  of  said  company  to  deliver  and  disclose  to 
the  sheriff  the  goods,  etc.,  of  said  company,  which  was  refused, 
and  the  execution  was  returned  unsatisfied;  that  said  Breed  is, 
and  has  been  since  the  filing  of  said  bill,  insolvent;  that  the 
company  had  refused  to  indorse  said  note;  and  that  said  Stickney 
and  Bacheller  had  refused  to  act  towards  plaintiffs  in  such  a 
way  as  is  equitable  and  just.  The  bill  prayed  that  the  above- 
mentioned  decree  might  be  enforced  against  the  insurance  com- 
pany, and  that  said  Breed  be  decreed  to  pay  to  plaintiffs,  said 
solicitors,  the  amount  due  from  said  insurance  company,  by 
said  decree,  vrith  interest  and  costs.  Defendants,  Stickney  and 
Bacheller,  filed  answers.    Defendant  Breed  demurred. 

O.  Minot,  in  support  of  the  demurrer. 

B.  B,  Curtis,  for  the  plaintiffs. 

By  Court,  Wilde,  J.  The  question  is,  whether  the  decree 
mentioned  in  the  bill,  that  the  insurance  company  should  pay 
four  thousand  four  hundred  and  sixty-five  dollars  and  eighly- 
four  cents  to  C.  P.  and  B.  B.  Curtis,  solicitors  of  the  plaintiffis 
in  the  former  bill,  can  be  now  enforced  against  the  said  com- 
pany and  Andrews  Breed,  one  of  the  defendants,  their  debtor. 
It  is  objected,  that  although  the  court  had  jurisdiction  in  the 
original  suit,  it  is  not  extended  to  this  suit,  which  is  on  a  new 
bill.  It  is  true  that  this  is  a  new  bill;  and  so  are  bills  of  revi- 
vor and  other  bills.  But  it  is  not  strictly  original.  *'A  bill  for 
this  purpose"  (to  cany  into  execution  the  judgment  of  a  court 
of  equity),  says  Lord  Bedesdale,  **  is,  generally,  partly  an  orig- 
inal, and  partly  a  bill  in  the  nature  of  an  original  bill,  though 
not  strictly  original;  and  sometimes  it  is  likewise  a  bill  of  revi- 
vor, or  a  supplemental  bill,  or  both:"  Mitf.  PL  (8d  ed.)  76.  But 
however  this  bill  may  be  denominated  or  defined,  it  is  certainly 
founded  on  the  decree  of  the  court  in  the  former  suit;  and  the 
sole  question  is,  whether  we  haye  authority  to  cause  it  to  be 
done  in  the  form  prayed  for. 

The  objection  is,  tiiat  a  ehose  in  action  is  not  subject  to  the 
prooess  of  sequestntion.    But  on  examining  the  Wnglish  au- 
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thorities,  we  do  not  find  it  so  settled.  Danielle  after  reviewing 
the  anthorities,  considers  the  role  of  equity  npon  the  point  to 
be  uncertain :  2  Daniell's  Ch.  Pr.  1262.  The  anthorities  are  also 
reviewed  in  Johnson  v.  ChippindaU,  2  Sim.  65,  and  it  is  there  in- 
timated, that  choses  in  action  may  be  reached  by  bill,  for  the 
purpose  of  subjecting  them  to  sequestiation.  The  vice-chancel- 
lor said:  '*  I  find  no  instance  in  which  the  court  has  compelled 
a  third  party  to  pay  in  a  chose  in  action,  without  a  bill,  where 
anv  resistance  has  been  made  by  the  holder  of  the  chose  iu  ac- 
tion.'' So  in  FranoJdyn  v.  CoOwun,  3  Swanst.  309,  Lord  Eldon 
said,  "  the  true  question  is,  whether  this  chose  in  action  can  be 
taken  by  this  sequestration,  or  whether  there  must  not  be  some 
proceeding  in  aid  of  the  sequestration."  In  WUson  v.  Metcalfe, 
1  Beav.  269,  Lord  Langdale  said,  '*  a  chose  in  action  is  subject 
to  the  process  of  sequestration;  but  how  the  sequestration  is  to 
be  made  e£Eective  in  respect  of  choses  in  action  may  be  a  ques- 
tion requiring  much  consideration.  In  a  clear  and  simple  case, 
it  may  be  by  order  only,  or  a  voluntaiy  payment  may  be  pro- 
tected; in  other  cases  it  may  be  necessary  to  resort  to  an  action 
or  suit,  under  the  direction  of  the  court." 

The  doctrine  maintained  by  these  cases  seems  to  us  well 
founded  upon  principle;  and  it  is  sustained  in  the  case  of  White 
V.  Oeraerdt,  1  Edw.  Ch.  336,  and  in  Devoe  v.  Ithaca  and  Ouoego 
Bailroad  Co. ,  5  Paige,  521.  The  principle  is  the  same  on  which  a 
creditor's  bill  is  sustained  in  favor  of  a  judgment  creditor  at  law, 
after  his  remedy  there  has  been  fully  exhausted:  Clarkson  v.  De 
Peyster,  3  Id.  320;  Speiglemyer  v.  Crawford,  6  Id.  254.  And  we 
are  authorized  by  the  revised  statutes,  chapter  81,  section  9,  to 
make  and  award  all  such  judgments,  decrees,  orders,  and  in- 
junctions, to  issue  all  such  executions  and  other  writs  and  pro- 
cesses, and  to  do  all  such  other  acts  as  may  be  necessary  or 
proper  to  cany  into  efifect  the  powers  which  are  or  may  be  given 
us  by  the  laws  of  the  commonwealth.  The  court  therefore  have 
plenazy  power  to  do  all  such  acts  as  may  be  necessary  and  proper 
to  carry  into  effect  all  the  powers  given  them  by  law;  and  it  is 
manifest  from  the  case  stated  in  the  bill,  that  unless  the  bill  be 
sustained,  the  former  decree  can  not  be  executed,  and  the  plaint- 
\Sb  will  be  remediless. 

Demurrer  overruled. 

At  a  subsequent  term,  the  plaintiflB  filed  a  petition,  represent* 
ing  to  the  court  that  said  Andrews  Breed  had  become  insolvent, 
and  praying  that  his  note  to  the  insurance  company  might  be 
ordered  to  be  delivered  to  said  0.  P.  and  B.  B.  Curtis,  to  be 
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proved,  under  the  maoWent  laws,  agamst  said  Breed's  estate. 
The  court,  after  notice  to  the  defendants,  passed  the  order  which 
was  prayed  for,  and  farther  ordered,  that  said  0.  P.  and  B.  R. 
Curtis  should  hold  the  proceeds  of  said  note,  subject  to  the  fur- 
ther order  of  the  court 


Shdeh  v.  Hubd  kt  ajl. 

[13  Umkamm,  tn.] 

Aaaaa  mx  Coimoir  Law  by  Inrnrn^uAL  SroaKHOLDSB  lOAnrar  Dibbot- 
OBS  or  A  CoRPOBATEOH  for  Tarioua  ftots  of  iM£^igeDoe  and  maTfrnminfin, 
by  which  the  ci^tal  of  the  oorpoimtioii  was  wasted  and  loat^  and  tha 
plaintifra  ahant  rendered  yalneleae,  can  not  be  maintained. 

Stookholdbbs  havb  an  Indibbot  Bbmbdt  Wkb&b  thb  Dibbciobs  or  a 
CoBPOBATiON,  by  negligence,  waste  and  lose  its  property.  This  remedy 
is  by  an  action  by  the  corporation,  in  its  coiponte  capacity,  to  obtain  re- 
drees  for  injuries  to  the  common  property  by  the  recovery  of  damages. 

AonoH  on  the  case  by  a  stockholder  of  the  Phoenix  Bank 
against  those  who  were  directors  of  the  said  bank  for  several 
years  preceding  the  failure  of  the  bank  in  184u).  There  were 
two  counts:  first,  for  non-feasance  of  official  duty;  second,  for 
misfeasance.    Defendants  demurred. 

B.  R,  Curtis  and  B,  Band,  in  support  of  the  demurrer. 

Oardiner  and  Oreenleqff  for  the  plaintiff. 

By  Court,  Shaw,  0.  J.  This  is  certainly  a  case  of  first  im- 
pression. We  are  not  aware  that  any  similar  action  has  been 
sustained  in  England,  or  in  any  of  the  courts  of  this  country. 
It  is  founded  on  no  statute.  It  is  an  action  on  the  case,  at  com- 
mon law,  brought  by  an  individual  holder  of  shares  in  an  incor- 
porated bank,  against  the  directors,  not  including  the  president, 
setting  forth  various  acts  of  negligence  and  malfeasance, 
through  a  series  of  years,  in  consequence  of  which,  as  the 
declaration  alleges,  the  whole  capital  of  the  bank  was  wasted 
and  lost,  and  the  shares  of  the  plaintiff  became  of  no  value. 
The  circumstance  that  no  such  action  has  been  maintained, 
would  certainly  be  no  decisive  objection,  if  it  could  be  shown 
to  be  maintainable  on  principle.  But  the  fact,  that  similar 
grievances  have  existed  to  a  great  extent,  and  in  numberless  in- 
stances, where  such  an  action  would  have  presented  an  obvious 
and  effective  remedy,  affords  strong  proof,  that  in  the  view  of 
all  such  suffering  parties,  and  their  legal  advisers  and  guides, 
there  was  no  principle  on  which  such  an  action  can  be  main- 


March,  1847.]  Smith  v.  Hurd.  '  C91 

tained.  If  an  action  can  be  brought  bj  one  stockholder,  it  maj 
be  brought  by  the  holder  of  a  single  share:  so. that  for  one  and 
the  same  default  of  these  directors,  thirty-five  hundred  actions 
might  be  brought.  If  it  may  be  sustained  by  proof  of  an  act, 
or  series  of  acts,  of  carelessness,  neglect,  and  breach  of  duty, 
in  managing  the  affairs  of  the  bank,  by  which  the  whole  valuA 
of  the  stock  is  destroyed,  it  may,  on  the  same  principle,  be 
maintained  on  any  act  or  instance  of  such  negligence,  by  which 
the  shares  are  diminished  in  value  fifty,  ten,  five,  or  one  per 
cent.  Still,  notwithstanding  these  consequences,  if  the  plaint- 
iff has  a  good  right  of  action,  upon  recognized  and  sound  legal 
principles,  his  action  ought  to  be  sustained.  But  the  court  are 
of  opinion,  that  the  action  can  not  be  maintained;  and  that  on 
several  grounds,  a  few  of  the  more  prominent  of  which  may  be 
alluded  to: 

1.  There  is  no  legal  privity,  relation,  or  immediate  connec- 
tion, between  the  holders  of  shares  in  a  bank,  in  their  individ- 
ual capacity,  on  the  one  side,  and  the  directors  of  the  bank  on 
the  other.  The  directors  are  not  the  bailees,  the  factors,  agents, 
or  trustees  of  such  individual  stockholders.  The  bank  is  a  cor- 
poration and  body  politic,  having  a  separate  existence  as  a  dis- 
tinct person  in  law,  in  whom  the  whole  stock  and  property  of 
the  bank  are  vested^  and  to  whom  all  agents,  debtors,  officers, 
and  servants  are  responsible  for  all  contracts,  express  or  im- 
plied, made  in  reference  to  such  capital,  and  for  all  torts  and 
injuries  diminishing  or  impairing  it.  The  very  piurpose  of  in- 
corporation is,  to  create  such  legal  and  ideal  person  in  law,  dis- 
tinct from  all  the  persons  composing  it,  in  order  to  avoid  the 
extreme  difficulty,  and  perhaps  it  is  not  too  much  to  say  the 
utter  impracticability,  of  such  a  number  of  persons  acting  to- 
gether in  their  individual  capacities.  The  practical  difficulty 
would  be  nearly  as  great,  whether  it  were  held  that  all  must 
join  in  an  action  to  recover  damage  for  an  injury  to  the  common 
property,  or  that  each  might  sue  separately. 

The  stockholders  do,  indeed,  ordinarily  elect  the  directors; 
but  it  is  as  parts  and  members  of  the  corporation,  in  their  cor- 
porate capacity,  in  modes  pointed  out  by  the  charter  and  by- 
laws, so  that  the  directors  are  the  appointees  of  the  corporation^ 
not  of  the  individuals.  Indeed,  I  believe  there  is  a  provision 
in  the  bank  charters— there  certainly  was  formerly — which  is 
equally  to  the  present  purpose;  namely,  that  the  commonwealth 
shall  be  at  liberty  to  add  a  certain  amount  to  the  capital  of  va- 
rious banks,  and  appoint  a  proportional  number  of  directors. 
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Such  directors,  so  appointed,  ptunraant  to  the  charter  rogfulatiiig 
the  legal  oiganizatioxi  of  the  body,  would  stand  in  all  respecti 
on  the  footing  of  directors  chosen  by  the  stockholders.  If  these 
were  liable  to  the  action  of  indi^idnal  stockholders,  those  woold 
be,  in  like  manner. 

2.  The  indiyidnal  members  of  the  corporation,  whether  they 
shonld  all  join,  or  each  act  severally,  have  no  right  or  power  to 
intermeddle  with  the  property  or  concerns  of  the  bank,  or  call 
any  officer,  agent,  or  servant  to  account,  or  discharge  them  from 
any  liability.  Should  all  the  stockholders  join  in  a  power  of 
attorney  to  any  one,  he  could  not  take  possession  of  any  real  or 
personal  estate,  any  security  or  chose  in  action;  could  not  col- 
lect a  debt,  or  discharge  a  claim,  or  release  damage  arising  from 
any  default;  simply  because  they  are  not  the  logal  owi^fers  of  tha 
property,  and  damage  done  to  such  property  is  not  an  injiuy 
to  them.  Their  rights  and  their  powers  are  limited  and  well 
defined.  They  are  members  of  an  organissed  body,  and  exercise 
such  powers  as  the  organisation  of  Uie  institution  gives  them. 
Stockholders  in  banks  have  a  separate  right  to  dividends,  when 
declared,  and  to  a  distributive  share  of  the  capital  stock,  if  any 
remains  when  the  charter  of  the  bank  is  at  an  end,  and  its  debia 


8.  But  another  important  consideration  is,  that  the  injury 
done  to  the  capital  stock  by  wasting,  impairing,  and  diminiflhing 
its  value,  is  not,  in  the  first  instance,  nor  necessarily,  a  damage 
to  the  stockholders.  All  sums  which  could,  in  any  form,  be  re- 
covered on  that  ground,  would  be  assets  of  the  corporation,  and 
when  collected  and  received  by  directors,  receivers,  or  any  other 
persons  eiititied  to  receive  the  same,  they  would  be  held  in  trust, 
first  to  redeem  the  bills  and  pay  the  debts  of  the  bank;  and  it 
would  be  only  after  these  debts  were  paid,  and  in  case  any  sur- 
plus should  remain,  that  the  stockholders  would  be  entitled  to 
Mceive  anything.  It  is,  therefore,  an  indirect,  contingent,  and 
subordinate  interest,  which  each  stockholder  has,  in  damages  so 
to  be  recovered  against  directors.  If,  upon  such  indirect,  con- 
tingent, and  remote  interest,  individual  stockholders  could  re- 
cover for  the  defaults  of  directors,  and  especially,  as  is  alleged 
in  this  case,  where  these  de&ults  have  been  so  great  as  to  sink 
the  capital,  aforHori  would  the  creditors  of  the  bank  individuaUy 
have  a  right  to  maintain  similar  actions;  because  their  claim  upon 
the  funds,  being  prior  to  that  of  the  stockholders,  would  be  some* 
what  more  immediate  and  direct.  In  the  same  connection,  it  is 
obvious  tc  remark,  that  a  judgment  in  favor  of  one  stockholdei 
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would  be  no  bar  to  an  action  by  a  creditor,  nor  a  judgment  by 
both,  to  an  action  by  the  corporation. 

4.  But  it  is  said,  that  although  the  real  and  personal  estate, 
the  securities  and  capital  stock,  are,  in  legal  contemplation, 
Tested  in  the  corporation,  yet  the  individual  has  a  separate  and 
distinct  property  and  interest  in  his  particular  shares,  by  any 
injury  to  which  he  may  have  a  separate  damage.  To  some  ex- 
tent, it  is  true  that  he  has  a  several  interest  in  his  shares;  but  it 
is  to  be  taken  with  some  qualifications.  Strictly  speaking, 
shares  in  a  bank  do  not  constitute  a  legal  estate  and  property; 
it  is  rather  a  limited  and  qualified  right  which  the  stockholder 
has  to  participate,  in  a  certain  proportion,  in  the  benefits  of  a 
common  fund,  vested  in  a  corporation  for  the  common  use;  it  is 
a  qualified  and  equitable  interest,  a  valuable  interest,  manifested 
usually  by  a  certificate,  which  is  transferable.  To  the  extent  of 
this  separate  and  peculiar  interest,  a  stockholder,  no  doubt, 
might  maintain  his  separate  and  special  action,  according  to  the 
nature  of  the  wrong  done  to  him  in  respect  to  it;  as  trover  or 
trespass,  for  the  conversion  or  tortious  taking  of  his  certificate; 
trespass  on  the  case  for  refusing  to  make  a  transfer  on  a  proper 
occasion;  assumpeit  for  a  dividend  declared,  and  the  like.  But  an 
injury  done  to  the  stock  and  capital,  by  negligence  or  misfeasance, 
is  not  an  injury  to  such  separate  interest,  but  to  the  whole  body 
of  stockholders  in  common.  It  is  like  the  case  of  a  common 
nuisance,  where  one  who  suffers  a  special  damage,  peculiar  to 
himself,  and  distinguishable  in  kind  from  that  which  he  shares 
in  the  common  injury,  may  maintain  a  special  action :  Other- 
wise,  he  can  not:  Co.  lit.  66  a;  3  Steph.  N.  P.  2372;  Lansing  y. 
Smith,  8  Cow.  146. 

But  we  are  pressed  with  the  argument  that  for  every  damage 
which  one  sustains,  which  is  caused  by  the  wrongful  act  of  an- 
other, he  ought  to  have  a  remedy.  This  is  far  from  being  uni- 
versally true.  Another  maxim  in  regard  to  claims  for  damage 
is,  cau^sa  proxima,  non  remota,  speciatur.  Thousands  of  instances 
occur,  in  which  one  sustains  consequential  and  incidental  damage 
from  the  misconduct  of  another,  without  a  remedy  at  law.  By 
the  misconduct  of  the  officers  or  agents  of  a  parish,  town, 
county,  or  even  of  the  state  or  the  union,  defalcations  may  take 
place,  treasure  be  squandered  and  wasted,  and  all  the  members 
of  the  respective  aggregate  bodies  suffer  damage,  for  which  the 
law,  from  the  nature  of  the  case,  can  afford  no  direct  remedy. 
But  the  true  answer  to  the  objection  is,  that  stockholders  have 
m  lemedy,  a  theoretic  one,  indeed,  and  perhaps  often  inadequate. 


694  Parker  v.  Adams.  [Mas^^ 

in  the  power  of  the  corporation,  in  its  corporate  capacity,  to 
obtain  redress  for  injuries  done  to  the  common  property,  by  tho 
recoTety  of  damages;  and  each  individaal  stockholder  has  his 
remedy,  through  the  powers  thus  vested  in  the  corporation,  for 
the  common  benefit. 

On  the  whole,  the  court  are  of  opinion  that  the  demurrer  is 
well  taken,  and  that  the  action  can  not  be  maintained. 

Thb  principal  case  is  cited  to  the  point  that  one  or  more  stockholden 
can  not  maintain  an  action  at  law  against  the  officers  of  tho  corporation  for 
any  breach  of  official  duty  that  injures  the  corporation  property  as  a  whole, 
in  AbboU  v.  Merriam,  8  Cush.  590;  and  Peabody  v.  FUtU,  6  Aflen,  56.  In 
the  last  case  it  was  held  that  a  minority  of  the  stockholders  might  maintain 
a  bill  in  equity  in  behalf  of  themselves  and  tho  other  stockholders,  for  con- 
spiracy and  fraud,  whereby  their  interests  were  sacrificed,  against  the  cor- 
poration and  its  officers,  and  others,  who  participated  therein;  and  that  by 
unreasonable  delay,  however,  in  bringing  their  bill,  they  wj^ld  forfeit  their 
title  to  equitable  relief. 


Pakkbr  V.  Adams. 

[12  MnOAur,  415.1 

WHsas  Two  Pebsoks  Meet,  Traveling  on  the  Public  Highway,  ami> 
A  CoLLisioir  takes  place,  by  which  one  of  them  is  injured,  to  entitle 
him  to  maintain  an  action  for  damages,  the  injury  must  not  have  been 
caused  by  any  want  of  ordinary  care  on  his  part  to  avoid  it,  although  he 
he  was  traveling  on  the  right  side  of  the  road,  and  the  other  party  was 
not. 

Oabb  to  recoTer  damages,  alleged  to  have  been  sustained  by 
the  plaintiff,  by  reason  of  the  negligence  and  carelessness  of 
the  defendant's  servant,  in  running  his  express  wagon  against 
the  plaintiff's  buggy.  The  court  instructed  the  jury,  that  if  de- 
fendant did  not  use  ordinary  care,  or  was  guilty  of  negligence, 
their  verdict  should  be  for  plaintiff;  that  if  plaintiff  did  not  use 
ordinary  care,  etc.,  their  verdict  should  be  for  defendant;  that 
if  the  collision  was  caused  by  the  negligence  of  both  parties, 
their  verdict  must  be  for  defendant.  Verdict  for  defendant 
upon  the  last  instruction. 

H.  M.  Farher,  for  the  plaintiff. 

A.  H.  FiskCy  for  the  defendant. 

By  Court,  Dswsr,  J.  The  decision  of  the  present  ease  only 
requires,  as  we  apprehend,  the  application  of  weUnsettled  prin- 
ciples, which  have  been  often  applied  to  analogous  cases.  The 
plaintiff  alleges  that  he  received  an  injury  while  traveling  lawfully 
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upon  a  public  street  in  the  ciiy  of  Boston.  TLat  injii  /  arose 
from  a  collision  of  two  vehicles  driven  by  the  servants  of  the 
two  litigating  parties.  To  entitle  the  plaintiff  to  recover  of  the 
defendant  damages  for  the  injury  he  thus  sustained,  he  must 
show  the  injury  to  have  been  attributable  to  the  misconduct 
of  the  defendant,  and  under  such  circumstances  as  to  exonerate 
himself  from  all  neglect  of  duty  on  his  part.  The  general  ques- 
tion, as  to  the  relative  duties  of  persons  traveling  on  a  public 
way.  was  considered  by  the  court  in  the  case  of  Lane  v.  Crombie, 
12  Pick.  177,  where  it  was  held,  that  in  an  action  for  an  injury 
alleged  to  have  been  occasioned  by  the  negligence  of  the  defend- 
ant in  driving  upon  the  highway,  the  burden  of  proof  is  upon 
the  plaintiff,  not  only  to  show  negligence  and  misconduct  on 
the  part  ^  of  the  defendant,  but  ordinary  care  and  diligence  on 
his  own  part.  A  similar  principle  had  previously  been  applied 
in  the  case  of  Smith  v.  SmUh,  2  Id.  621  [13  Am.  Dec.  464], 
where  the  plaintiff  alleged  that  he  had  sustained  an  injury  by 
reason  of  an  obstruction  unlawfully  placed  by  the  defendant  in 
the  highway.  It  was  held  that  the  plaintiff  could  not  recover 
damages,  if  it  appeared  that  he  had  not  used  ordinary  care  to 
avoid  injury  from  such  obstruction.  See  also  Washburn  v.  2Vaot/, 
2  Chip.  128  [15  Am.  Dec.  661]. 

The  cases  of  actions  against  towns,  for  injuries  occasioned  by 
reason  of  their  neglect  to  keep  the  public  roads  in  safe  and  con- 
venient repair,  afford  an  illustration  of  the  rule:  Thompson  v. 
InhabUants  of  Bridgewater,  7  Pick.  188;  Adams  v.  Inhabitants  of 
Carlisle,  21  Id.  146.  In  such  cases,  the  plaintiff  does  not  en- 
title himself  to  a  verdict  by  establishing  the  fact  of  a  defective 
highway,  known  to  be  such  by  the  town  (however  strong  the 
evidence  may  be  of  the  negligence  of  the  town  in  relation  to  the 
want  of  repair  of  the  way),  though  an  actual  damage  be  sus- 
tained by  him  in  traveling  on  such  way.  The  plaintiff  must  go 
further,  and  show  affirmatively,  that  he  was  using  ordinary  care 
and  diligence  in  traveling  upon  the  road.  Without  this,  no 
matter  how  culpable  the  town  may  be,  the  plaintiff  can  not  re- 
cover damages  for  any  injury  he  may  sustain  by  reason  of  any 
defect  in  such  highway.  This  principle  was  much  earlier  ap- 
plied in  the  case  of  BiUterfield  v.  Forrester,  11  East,  60.  In 
that  case,  the  defendant,  while  making  some  repairs  upon  his 
dwelling-house,  had  obstructed  the  public  street,  and  by  reason 
of  such  obstruction,  the  plaintiff  had  received  damage;  but  it 
further  appeared,  that  the  injury  was  received  while  he  was  rid<« 
Mig  furiously  against  the  obstruction,  when,  with  ordinary  care. 
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he  might  have  avoided  it.  Lord  EUenbozoogh  said:  "Two 
things  most  concur  to  support  this  action:  an  obstmction  in  the 
road  by  the  fault  of  the  defendant,  and  no  want  of  ordinary 
care  to  avoid  it  on  the  part  of  the  plaintiff/'  Yarious  subse- 
quent English  cases  might  be  cited  affirmatory  of  the  general 
doctrine.  I  will  refer  only  to  Bridge  v.  Orand  Junction  RcnJway 
Co.,  3  Mee.  k  W.  244. 

It  is  contended,  however,  that  this  action  may  be  maintained, 
by  virtue  of  the  provision  of  the  revised  statutes,  c.  61,  sec.  1,  re- 
quiring that  every  traveler  <'  shaU  seasonably  drive  his  carriage, 
or  rather  vehicle,  to  the  right  of  the  middle  of  the  traveled  part 
of  the  road,  so  that  the  respective  carriages,  or  other  vehicles, 
may  pass  each  other  without  interference;"  and  the  further  pro- 
vision in  section  3,  that  every  person,  offending  against  the  pre- 
ceding provision,  shall  be  liable  to  any  parfy  for  all  damages 
sustained  by  reason  of  such  offense."  It  is  insisted  that  the  de- 
fendant, being  on  the  wrong  side  of  the  road,  in  violation  of  the 
provisions  of  the  statute,  was  at  all  events  liable  for  all  damages 
occasioned  thereby,  notwithstanding  any  negligence  on  the  part 
of  the  plaintiff.  This  position,  we  think,  is  untenable.  The 
defendant,  in  the  case  at  bar,  was  in  no  more  fault  from  being 
on  the  wrong  side  of  the  road,  than  the  party  who  obstructs 
the  highway  in  violation  of  law,  or  the  town  which  has,  in  direct 
violation  of  the  statute,  neglected  to  keep  the  highway  in  safe 
and  convenient  repair.  In  both  those  cases,  the  parties  have 
acted  in  violation  of  law,  and  are  liable  to  be  prosecuted  crim- 
inally therefor;  but  a  responsibility  to  a  private  person  does  not 
necessarily  result  therefrom.  The  traveler  on  the  public  high- 
way is  not,  with  f  oolhardiness,  as  it  is  sometimes  termed,  to  rush 
into  danger  because  his  fellow-traveler,  or  the  town,  has  wrong* 
fully  given  him  the  opportunity  to  receive  an  injury.  On  the 
contrary,  he  must  use  ordinaiy  care  and  prudence  to  avoid  an 
injury  that  might  otherwise  result  from  the  defaults  of  others. 
The  rule  which  I  have  stated  applies  with  full  force  to  an  ob- 
struction, or  exposure  to  a  collision,  occasioned  by  another's 
traveling  on  the  wrong  side  of  the  road.  And  it  is  of  practical 
importance  that  it  should  be  so,  as,  from  the  very  nature  of  the 
case,  travelers  will  frequently  be  found  upon  the  side  of  the 
road  interdicted  by  the  statute.  The  traveler  may  well  occupy 
any  part  of  the  road,  if  no  other  person  is  occupying  any  por- 
tion of  it.  When,  by  reason  of  meeting  another  traveler,  the 
occasion  requires  it,  he  must  seasonably  turn  to  the  right.  The 
law  imposes  this  duty;  but  his  disregard  of  that  duty  will  not 
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juBtify  the  ixaveler,  who  may  be  on  the  proper  side  of  the  road, 
in  Tolontarilj  or  carelesslj  permitting  himself  to  be  injured, 
either  in  his  person  or  property,  and  then  seeking  to  recover 
damages  therefor  of  his  fellow-traveler,  who  was  wrongfully  on 
the  left  of  the  center  of  the  road. 

This  precise  question  arose  in  JSennardv.  Burton,  25  Me.  39  [43 
Am.  Dec.  249],  in  which  the  supreme  court  of  Maine  held  that 
where  two  persons  meet,  when  traveling  upon  the  public  highway, 
and  a  collision  takes  place,  by  which  one  of  them  is  injured,  to  en- 
title him  to  maintain  an  action  for  damages,  the  injury  must  not 
have  been  caused  by  any  want  of  ordinary  care,  on  his  part,  to  avoid 
it,  although  he  was  traveling  on  the  right  side  of  the  road,  and 
the  other  party  was  not.  The  rule  was  stated  to  be  this:  ''  If 
the  party,  by  want  of  ordinary  care,  contributed  to  produce  the 
injury,  he  will  not  be  entitled  to  recover."  That  case  is  directly 
in  point,  and  fully  confirms  the  general  principles  which  seem 
to  us  properly  applicable  to  a  case  like  the  present.  The  cases 
of  PluclcweU  V.  Wihon,  5  Car.  &  P.  375,  and  WtUiams  v.  Holland, 
6  Id.  23,  sustain  the  same  doctrine.  In  the  former  of  these 
cases,  it  is  said  by  Alderson,  J. :  ''If  the  plaintifTs  negligence 
in  any  way  concurred  in  producing  the  injury,  the  defendant 
would  be  entitled  to  the  verdict."  See  also  Wayde  v.  Lady  Carr, 
2  Dow.  &  K.  255. 

The  only  case  that  I  have  seen,  which  can  be  supposed  to  con- 
flict with  the  views  we  have  stated  as  the  law  applicable  to  this 
case,  is  that  of  Fales  v.  Dearborn,  1  Pick.  345.  That  was  the 
case  of  a  chaise  coming  from  the  right  of  the  center  of  the  road, 
and  running  against  the  coach  of  the  plaintiff.  The  instructions 
to  the  jury,  by  the  court  of  common  pleas,  were,  that  if  the 
traveler  departed  from  the  right  side  of  the  road  and  interfered 
with  other  persons,  and  damage  was  done  to  them,  he  was  re- 
sponsible for  the  consequences;  and  if  the  jury  found  that  the 
chaise  of  the  defendant  was  on  the  left  side  of  the  street  which 
he  was  coming  down,  the  defendant  was  answerable  for  any  in- 
jury which  they  might  find  the  plaintiff  had  sustained.  The 
case  seems  to  have  been  principally  argued  and  considered  upon 
another  point,  viz.,  the  question  whether  the  statute  regulating 
public  travel  applied  to  the  streets  of  the  city  of  Boston.  No 
suggestion  was  made  as  to  the  want  of  ordinary  care  on  the  part 
of  the  plaintiff;  and  the  case  assumes  that  the  injury  was  wholly 
attributable  to  the  defendant. 

We  are  satisfied  that  the  correct  rule,  in  such  cases  as  the 
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present,  is  that  which  we  have  stated,  and  that  judgment  should 
be  entered  upon  the  yerdict  for  the  defendant. 
Exceptions  overruled. 

FhAumn  Oaii/TT  of  Ksoligskob,  Contbibutino  to  Collzsiom  in  the 
highway,  oan  not  recover  for  his  injury,  thoagh  the  defendant  has  refused  to 
keep  to  the  right  of  the  middle  of  the  road,  or  to  stop  to  permit  the  plaintiff 
to  pass,  as  required  by  statute:  Kennard  v.  Burtotit  43  Am.  Deo.  249,  and  note. 

Thb  pbikcipal  CASS  13  CITED  to  the  point,  that  in  a  suit  by  a  person  for 
damages  for  an  injury  caused  by  the  negligence  of  the  defendant  or  hia  serv- 
ants, if  there  was  want  of  care  on  the  part  of  the  plaintiff  or  the  person  act- 
ing for  him,  aod  the  injury  is  partly  attributable  directly  to  that  cause,  he 
can  not  recover,  in  Steele  v.  Bwrkhardt,  104  Mass.  62;  Luau  v.  TaxmUm  and 
New  Bedford  R,  R.  Co»,  6  Gray,  72.  For  prior  cases  in  this  series  to  this 
point,  see  noto  to  Kennard  v.  Burton,  43  Am,  Dec.  255,  where  they  are  col- 
lected. 


Hall  v.  Power  et  al. 

[13  MiroALV,  482.] 

SuPXBiMTKNDKNT  OF  A  Bailroad  Depot  HAS  KOT  A  BiGHT  to  ordsT  a  per- 
son to  leiftve  the  depot,  and  not  to  come  there  any  more,  and  to  remove 
him  with  force  if  he  does  come,  merely  because  he  has  violated  soma 
supposed  regulation  of  the  company,  in  the  opinion  of  the  superintendent^ 
or  has  conducted  himself  offensively  to  such  superintendent. 

BVIDENOE    OF  A    FoBMSB  VIOLATION  OF    OtHSB   REGULATIONS  OF  A    RaHi- 

BOAD  OospoRATioN,  by  a  person  put  out  of  a  railroad  depot  by  force  for 
a  supposed  violation  of  a  certain  regulation,  is  not  admissible  in  an  ac- 
tion of  assault  and  battery  by  the  person  so  put  out  against  the  superin- 
tendent of  such  depot. 

Trbbpabb  for  assault  and  battery.  The  evidence  showed,  that 
plaintiff  sent  his  servant  to  the  depot  at  Pittsfield  to  purchase  a 
ticket  to  Bichmond;  that  the  servant  procured  a  third  person 
to  purchase  it;  that  the  next  day,  plaintiff,  having  the  ticket  in 
his  pocket,  entered  the  door  of  the  depot  used  by  passengers  to 
take  the  cars,  and  was  proceeding  toward  them,  when  be  was 
stopped  by  defendant  Power,  wbo  was  the  superintendent  of 
the  depot,  but  he  struggled  to  get  by  him,  when  Power  rang 
a  bell,  and  the  other  defendants  appeared  and  put  him  out  of 
the  depot,  as  ordered  by  Power;  that  plaintiff  resisted  all  the 
time,  and  did  not  show  his  ticket  until  after  he  was  expelled 
and  the  train  had  left.  The  evidence  also  showed  that  hotel 
runners,  of  whom  plaintiff  was  one,  had  been  accustomed  to 
crowd  the  platforms  of  every  train,  to  the  great  annoyance  of 
passengers;  that  shortly  before.  Power  had  issued  circulars 
forbidding  them  to  enter  the  depot  to  solicit  custom;  that  all 
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bat  the  plaintiff  bad  desisted,  but  that  be  bad  continued  if*  ao 
so,  and  denied  the  right  of  Power  to  restrain  him  from  going 
to  the  platforms  as  often  as  he  wished;  that  Vf^ver  had  re- 
peatedly ordered  him  not  to  come  to  the  depot  an^  more  on  ac- 
count of  his  conduct.  Verdict  for  plaintiff.  The  other  facts 
appear  sufficiently  in  the  opinion. 

Chapman^  BcUea^  and  CoU^  for  thb  defendant. 

Bishop,  for  the  plaintiff 

By  Court,  Dswbt,  J.  The  great  and  leading  principles,  upon 
which  a  case  like  the  present  is  to  be  tried  before  the  jury,  were, 
after  much  consideration,  fully  settled  and  announced  in  the 
case  of  CammonwedUh  v.  Power,  7  Met.  596  [41  Am.  Dec.  465]. 
The  distinction  between  the  right  of  the  public  generally  to  en- 
ter upon  a  railroad,  or  its  depot,  or  any  of  its  appendages,  and 
that  to  enter  upon  a  public  highway,  was  there  fully  stated. 
The  necessity  and  propriety  of  rules  and  restrictions  as  to  the 
entering  upon  the  grounds  appropriated  to  a  railroad,  and  that 
authoriir^  might  be  properly  exercised  by  the  superintendent  and 
agents  of  the  company,  in  enforcing  such  rules  and  regulations, 
haying  for  their  object  the  public  convenience,  and  the  quiet  and 
safety  of  travelers,  were  fully  recognized  in  the  case  above  cited. 
Those  doctrines  we  still  adhere  to.  They  were,  as  we  suppose, 
fully  stated  to  the  jury,  in  the  present  case,  by  the  presiding 
judge,  as  the  rules  of  law  governing  this  case,  and  to  which  the 
jury  were  to  apply  the  evidence.  No  exceptions  were  taken  to 
the  general  course  of  the  instructions  as  to  the  rules  of  law  ap- 
plicable to  the  case,  or  that  those  given  did  not  comport  with 
the  opinion  of  this  court  in  the  case  above  alluded  to.  Two 
grounds  of  objection  are  taken;  one  arising  upon  the  refusal  of 
the  presiding  judge  to  give  certain  instructions  asked  for  by  the 
defendant's  counsel;  the  other  grounded  upon  the  rejection  of 
evidence  offered  by  the  defendants. 

1.  As  to  the  instruction  asked,  which  was  to  this  effect,  that 
the  court  instruct  the  jury  *'  that  Power  had  a  right  to  order 
Hall  to  leave  the  depot,  and  not  to  come  there  any  more,  and  to 
remove  him  therefrom  by  force,  if  he  did  come,  if,  in  the  judg- 
ment merely  of  said  Power,  the  plaintiff  had  violated  the  regu- 
lations contained  in  said  circular,  or  had  conducted  offensively 
towards  said  Power,  although  the  fact  that  the  plaintiff  had 
violated  such  regulations,  or  had  so  conducted  himself  toward 
«aid  Power,  was  not  proved."  This  instruction,  if  adopted^ 
would  justify  the  defendant  in  removing  a  person  who  had  in  aU 
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respects  conf oimed  to  the  roles  and  regulations  of  the  railroad 
company,  and  who  had  in  fact  demeaned  himself  with  perfect 
propriety,  if,  in  the  judgment  merely  of  the  superintendent,  he 
had  violated  any  regulations  of  the  company.  This,  we  think, 
would  be  carrying  the  principle  too  far;  quite  beyond  what  the 
necessity  of  the  case  requires.  With  full  power  to  make  all 
necessaiy  and  suitable  rules  and  regulations  governing  the  con- 
duct of  all  those  who  may  enter,  or  attempt  to  enter,  upon  the 
railroad,  at  the  depot  for  passengers,  and  with  full  power  effect- 
ually to  apply  such  rules  and  regulations,  and  remove  eveiy 
person  who  actually  violates  them,  the  company  will  possess  all 
the  authority  that  the  exigency  of  the  case  will  require.  In  the 
opinion  of  the  court,  this  request  for  instructions  was  properly 
refused. 

2.  The  remaining  question  is  upon  the  exclusion  of  the  evi- 
dence, offered  by  the  defendants,  to  prove  that  the  plaintiff  had, 
on  other  occasions,  violated  other  regulations,  and  particularly 
that  he  had  passed  with  baggage  through  the  room  appropriated 
to  ladies.  The  evidence  offered  would  seem  to  be  irrelevant. 
Looking  at  the  case  presented  on  the  bill  of  exceptions,  the 
seizure  of  the  plaintiff  was  to  prevent  his  going  upon  the  plat- 
form, and  for  violating  that  regulation,  and  not  to  prevent  him 
from  passing  through  the  ladies'  room  with  baggage,  or  because 
he  was  about  to  do  so.  The  proposed  evidence  as  to  the  plaint- 
iff's carrying  baggage,  on  former  occasions,  through  the  ladies* 
room,  we  think,  was  not  material  in  its  bearing  upon  the  ques* 
tion  submitted  to  the  jury.  This  exception  is  therefore  over- 
ruled. 

Judgment  on  the  verdict  for  the  plaintiff. 


EsauLATioNs  Which  Bailboad  Ck)MPANiBS  may  Mau  respeeting  paa- 
sengera  and  others  not  employees:  See  note  to  OofnimanweaUh  v.  Power,  41 
Am.  Dec.  471-486,  where  the  subject  is  discussed  at  length. 

Ik  an  AonoK  foil  Assault  and  Battery  Committed  in  Rsmovino  a 
Pebson  from  a  passage-way  of  which  defendant  had  the  lawful  custody,  it  is 
competent  for  the  defendant  to  prove  that  the  passage  led  to  a  house  which 
the  defendant  and  certain  other  persons  had  been  in  the  habit  of  frequenting, 
and  that  the  owner  of  the  house  had  fastened  it  up  for  the  purpose  of  exclud- 
ing them;  but  evidence  that  some  of  those  persons  were  of  bad  character, 
and  had  been  in  the  state  prison,  is  irrelevant  and  inadmissible!  Brown  v. 
Oordon,  1  Gray,  IS2,  citing  the  prinoipal 


Sept  1847.]      TuTTLE  v.  Tuttle.  701 


TuTTLE  V.  Tuttle. 

[12  MSTOAX^,  661.] 

AccEBTASCR  OF  TOX  PBiNaPAL  SuH  DuB  ON  A  NoTiy  not  bearing  interesl 
on  its  f:\ce,  bat  due  for  many  years,  with  the  understanding  that  suoh 
sum  was  to  be  in  fall  discharge  of  the  note,  constitutes  a  good  discharge 
to  an  action  upon  the  note;  for  the  question  whether  interest  oonld  have 
been  collected  upon  the  note  or  not,  was  a  matter  of  so  much  doubt  and 
uncertainty  that  the  aooeptanoe  amonnted  to  a  compromise  of  a  doubtful 
chum. 

Assumpsit  on  the  following  note:  "West  Springfield,  April  20, 
1814«  For  value  receiyed  I  promise  to  pay  Daniel  Tattle  one 
hundred  dollars,  as  a  legacy,  to  be  paid  at  the  decease  of  my 
honored  father,  Titus  Tuttle.  Heniy  Tuttle.  Test.  Luke  Par- 
sons." Plea,  non  asaumpsU,  and  specification  of  payment  and 
discharge..  The  evidence  showed  that  plaintiff  and  defendant 
were  sons  of  Titus  Tuttle;  that  plaintiff,  Daniel  TutUe,  left 
home  for  Canada  in  1802,  and  did  not  return  until  1846;  that 
when  the  note  was  made,  it  was  placed  in  the  hands  of  Luke 
Flirsons,  and  remained  in  his  family  until  1845.  Plaintiff  knew 
nothing  of  the  note  until  his  return  from  Canada,  when  defend- 
ant informed  him  thereof.  Defendant  made  payments  between 
August  and  November,  1845,  amounting  to  one  hundred  dollars, 
which  were  accepted  by  plaintiff  in  full  discharge  of  the  note, 
but  just  before  the  last  payment  he  claimed  interest  and  left  the 
note  for  collection  with  an  attorney.  Defendant  refused  to  pay 
interest. .  Titus  Tuttle  died  in  1820.  The  judge  ruled  that  in- 
terest was  due  from  1820,  and  that  the  acceptance  of  one  hun- 
dred doUani  as  payment  in  full  was  no  defense.  Yerdiot  f ot 
plaintiff.    Defendant  excepted  to  said  ruling. 

B.  A.  Chapman,  for  the  defendant. 

c/l  WeUs,  for  the  plaintiff. 

By  Court,  Dswsr,  J.  In  the  opinion  of  ihe  court,  the  accept- 
ance by  the  plaintiff  of  the  principal  sum  due  on  the  note,  with 
fhe  understanding  that  the  same  was  to  be  in  full  discharge  of 
all  claim  on  his  part  upon  it,  would  constitute  a  good  defense 
to  this  action.  Without  impugning  the  general  principle,  that 
upon  an  express  agreement  to  pay  a  specific  sum  of  money,  a 
subsequent  agreement  by  the  promisee,  without  any  new  consid- 
eration, to  receive  a  less  sum,  in  money,  in  discharge  of  such 
promise,  would  constitute  no  legal  defense  in  a  suit  for  the  bal- 
ance unpaid;  and  without  entering  into  the  consideration  of  the 
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Bomewhat  difficult  question,  whether,  under  the  circumstances 
of  the  present  case,  the  plaintiff  could,  if  the  principal  had 
been  unpaid,  in  an  action  at  law  for  the  recovery  of  the  princi- 
pal of  the  note,  have  recovered  interest  from  the  time  the  note 
became  payable;  the  court  are  clearly  of  opinion  that  the  facts 
of  the  present  case,  as  admitted,  or  offered  to  be  proved,  would 
present  a  proper  case  for  litigation,  and  a  question  of  so  much 
doubt  and  uncertainty  as  to  the  issue,  that  the  promisee  of  the 
note  might  well  deem  it  for  his  pecuniary  interest  to  accept  the 
payment  of  the  principal  sum  in  full  discharge  of  the  note, 
rather  than  to  incur  the  expense  of  litigation.  Such  agreement 
to  accept  the  principal,  if  made  under  circumstances  like  the 
present,  and  an  actual  acceptance  of  the  same  in  pursuance 
thereof,  would  constitute  a  good  defense  to  the  present  action* 
New  trial  in  this  court. 


Patmznt  of  Pabt  of  a  DiBT  does  not  satiafy  the  whole,  even  if  eo  re- 
odved  by  the  creditor:  Shaw  v.  Clark,  27  AnL  Deo.  578,  and  note.  The 
principal  case  ie  cited  to  the  point,  that  the  acceptance  of  a  certain  warn  in 
ntiaf action  of  a  doubtfol  claim  is  an  eztingmshment  of  each  claim,  in  Donokue 
r,  Woodbury,  6  Cnah.  161;  JSaston  v.  Eaaton,  112  Man.  443;  to  the  pointy 
iiat  the  receipt  of  a  smaller  snm  can  not  operate  as  the  diachai^  of  a  lai^er 
•am,  becaoae  it  is  without  consideration  for  the  excess,  in  ISoUeheU  ▼.  Sham, 
10  Cash.  48;  Walan  v.  Ketby,  99  Mass.  8. 


Post  v.  Hahpshibe  Mutual  Fibb  Ins.  Go. 

[la  KXIOALF,  665.] 
IH8CJSAKGB    COMFAKT    AUTHORIZED    TO    InSUBB,    NOT    TO    BXCEED    ThBBI 

FouBTHB  THB  Valub  OF  PROPERTY,  insured  a  house  for  five  hundred  d<d- 
lars,  and  ita  fomitnre  for  five  hundred  dollars  more.  They  were  both 
destroyed  by  fire,  and  in  an  action  on  the  policy  the  jury  found  the  value 
of  the  house  to  be  six  hundred  dollars,  and  of  the  furniture  four  hundred 
dollars;  it  was  held  the  assured  could  only  reooyer  three  fourths  of  such 
sum,  or  seTen  hundred  and  fifty  dollars. 

AonoN  on  an  insurance  policy,  insuring,  "  under  the  condi« 
tions  and  limitations  expressed  in  the  rules"  of  the  company,  a 
dwelling-house  for  five  hundrei  dollars,  a  bam  for  two  hundred 
dollars,  and  household  furniture  for  five  hundred  dollars,  '^  being 
not  more  than  three  fourths  of  the  Talue  of  the  buildings  de* 
scribed  in  the  application  of  the  said  assured."  The  house  and 
furniture  were  burned  August  5, 1844,  and  due  notice  thereof 
was  given  defendant,  and  demand  of  payment  made.  At  the 
trial  the  jury  found  the  value  of  the  house  to  be  six  hundred 
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dollars,  and  of  the  furniture  to  be  four  hundred  dollars,  and 
returned  a  verdict  for  one  thousand  dollars.  Defendant  con* 
tended  that  plaintiff  could  only  recover  three  fourths  of  the  value 
as  found  by  the  jury.  The  case  was  reserved  for  the  considera- 
tion of  the  whole  court,  under  an  agreement  that  the  verdict 
might,  if  necessary,  be  amended,  so  as  to  give  the  plaintiff  the 
sum  to  which  he  was  legally  entitled. 

B,  A.  Chapman y  for  the  defendant. 

W.  O.  Bates,  for  the  plaintiff. 

By  Court,  .Shaw,  C.  J.  The  only  question  is,  for  what  sum, 
according  to  the  finding  of  the  jury,  judgment  shall  be  eh- 
tered.  In  cases  of  fire  insurance,  the  assured  is  entitled  to  thd 
amount  of  the  real  loss  sustained  by  him,  if  it  be  within  thii 
amount  insured,  without  regard  to  the  distinction  between  a 
total  and  a  partial  loss,  as  in  cases  of  marine  insurance:  lAscons 
V.  Boston  Muttud  Fire  Ins,  Co.,  9  Met.  205.  In  the  present  case, 
the  insurance  was  five  hundred  dollars  on  the  house,  which  was 
valued  at  seven  hundred  and  fifty  dollars,  and  five  hundred  dol- 
lars on  furniture,  which  was  not  valued.  By  the  charter  of  the 
defendants,  Stat.  1829,  c.  72,  they  can  not  insure  to  an  amount 
exceeding  three  fourths  of  the  value  of  the  property  insured;  and 
they,  in  the  rules  and  regulations  adopted  by  them,  reserved  a 
right  to  have  a  valuation  made  anew,  in  case  of  loss,  without 
regard  to  the  valuation  in  the  policy.  The  jury  have  found  the 
value  of  the  house  to  be  six  hundred  dollars,  and  of  the  furni- 
ture four  hundred  dollars;  and  it  is  conceded  by  the  defendants, 
that  the  actual  loss,  on  each  subject,  exceeded  the  amount  in- 
sured. We  are  of  opinion,  therefore,  that  the  plaintiff  is  enti- 
tled to  recover  three  fourths  of  these  two  sums,  two  wit,  four 
hundred  and  fifiy  dollars  on  the  house,  and  three  hundred  dol- 
lars on  the  furniture,  with  interest;  and  the  verdict  is  to  be 
amended,  and  judgment  to  be  entered,  accordingly. 


Tbb  fbincipal  oasb  18  OJTXD  in  UnderhiUl  v.  Agawam  M.  F,  Im.  Co,,  6 
CoBb.  447,  to  the  point  that  when  property,  insared  against  fire  for  lets  than 
its  value,  is  partly  destroyed,  the  insured  is  entitled  to  be  paid  his  whole  loss, 
provided  it  does  not  exoeed  the  amount  insured. 

Valuatioh  ov  Pbopkbtt  in  a  Pouot  ov  iNsmunoB:  See  JTolmet  ▼• 
CharktiowhM.  F.  Int.  Oa,,  43  Am.  Deo,  428,  and  note 431. 


j] 
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TOFPEBV.   GaBWEIiL. 

(laKBzcuLr.SW.] 

Hdtos  n  HOT  LuBLB  ON  H18  CoMTBACT  VO&  Bepaisb  done  to  bift  dwdi- 
iog-hooM,  although  seoesMry  to  pravent  seiioQB  injury  to  it. 

A88UMP8IT  for  labor  done  and  material  famished  in  rebuilding 
and  repairing  a  house  in  1845.  Plea  of  genaad  issue,  and  speci- 
fication of  defense,  stating  that  defendant  was  an  infant,  and 
that  plaintiff  had  recoTcred  judgment  against  his  mother.  Mazy 
Cadwell,  for  the  same  claim.  The  evidence  showed  that  defend- 
ant's father  left  a  will,  giving  his  wife,  Mary  Cadw^,  one  undi- 
vided third  part  of  his  real  estate  for  life,  and  the  residue  to 
defendant;  that  the  house  was  used  as  a  dwelling  by  defendant 
and  his  mother;  and  that  it  was  old  and  needed  shingling  and 
clapboarding.  No  express  contract  was  proved,  but  it  was  in 
evidence  that  the  defendanlf s  mother  had  the  principal  direction 
of  the  repairs,  and  that  defendant,  when  at  home,  tried  to  bor- 
row money  to  pay  plaintiff.  The  court  instructed  the  jury  that 
if  the  labor  and  material  were  necessaiy  to  prevent  immediate 
and  irreparable  injury  they  were  necessaries,  and  if  the  defend** 
ant  contracted  for  them,  he  was  liable.  Verdict  for  plaintiff,  on 
the  ground  that  the  work  was  neceEsaiy.  Defendant  excepted 
to  the  instruction. 

B.  A.  ChapTnan,  for  the  defendant. 

£r.  Mbrria^  for  the  plaintiff. 

By  Oourt,  Dbwst,  J.  An  infant  may  make  a  valid  contract 
for  necessaries;  and  the  matter  of  doubt  in  the  present  case  is, 
what  expenditures  are  embraced  in  the  term  ''  necessaries." 
In  Co.  Lit.  172  a,  it  is  said,  ''  an  infant  may  bind  himself  to 
pay  for  his  necessary  meat,  drink,  appai*el,  necessary  physio, 
and  such  other  necessaries,  and  likewise  for  Lis  good  teaching 
or  instruction,  whereby  he  may  profit  himself  afterwards."  The 
term  "  necessaries,"  it  is  well  settled,  nlso  embraces  necessary 
articles  for  the  support  of  bis  wife  and  children,  if  he  has  such 
to  maintain.  The  wants  to  be  supplied  are,  however,  personal; 
either  those  for  the  body,  as  food,  clothing,  lodging,  and  the 
like;  or  those  necessary  for  the  proper  cultivation  of  the  mind, 
as  instruction  suitable  and  requisite  to  the  useful  development 
of  the  intellectual  powers,  and  qualifying  the  individual  to  en- 
gage in  business  when  he  shall  arrive  at  the  age  of  manhood. 

It  has  sometimes  been  contended  that  it  was  enough  to  charge 
the  pariy,  though  a  minor,  that  the  contract  was  one  plainly 
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beneficial  to  him  in  a  peouniaiy  point  of  view.  That  proposi- 
tion is  by  no  means  true,  if,  by  it,  it  be  intended  to  sanction  an 
inquiry,  in  each  particular  case,  whether  the  expenditure,  or 
articles  contracted  for,  were  beneficial  to  the  pecuniaiy  interests 
of  the  minor.  The  expenditures  are  to  be  limited  to  cases 
where,  from  their  very  nature,  expenditures  for  such  purposes 
would  be  beneficial;  or,  in  other  words,  they  must  belong  to  a 
Cjass  of  expenditures  which  are  in  law  termed  beneficial  to  the 
infant.  What  subjects  of  expenditure  are  included  in  this 
class  is  a  matter  of  law,  to  be  decided  by  the  court.  The  fur- 
ther inquiiy  may  often  arise,  whether  expenditures,  though  em- 
braced in  this  class,  were  necessaiy  and  proper,  in  the  particular 
case;  and  this  may  present  a  question  of  fact.  It  is  therefore 
a  preliminary  question  to  be  settled,  whether  the  alleged  liabil- 
ity arises  from  expenditures  for  what  the  law  deems ''neces- 
saries,'' and  unless  that  be  sho^wn,  it  is  not  competent  to  intro- 
duce evidence  to  show  that  in  a  pecuniaiy  point  of  view,  the 
expenditure  was  beneficial  to  the  minor,  as  that  is  irrelevant. 

No  authority  has  been  found  which,  in  our  opinion,  sustains 
the  position  that  a  minor  is  liable  for  expenditures  upon  his 
real  estate,  of  the  character  and  under  the  circumstances  here 
stated.  No  necessity  can  exist  for  such  expenditures,  solely 
upon  the  credit  of  the  minor.  The  fact  that  he  has  real  estate 
which  may  require  supervision,  and  may  need  repairs,  furnishes 
the  proper  occasion  for  the  appointment  of  a  guardian,  through 
whose  agency  such  repairs  can  be  made,  and,  as  the  law  assumes, 
more  judiciously  made,  than  through  the  agency  of  the  minor. 
An  infant  is  not  liable  for  goods  bought  to  furnish  his  shop 
and  to  enable  him  usefully  to  continue  trade,  although  he  keeps 
a  public  shop:  WhiUingham  v.  HiU,  Cro.  Jac.  494;  WhywaU  v. 
Champum,  2  Stra.  1083;  2  Stark,  on  Ev.  726.  See  also  DUk  v. 
Keighley^  2  Esp.  480.  In  such  cases,  the  law  deems  the  infant 
incompetent  to  cany  on  business,  and  for  that  reason  holds 
him  not  liable  for  articles  furnished  him  for  trade,  irrespective 
of  the  question  whether  in  the  particular  state  of  his  business, 
the  addition  to  his  stock  was  actually  beneficial.  That  question 
is  not  open,  in  such  oases.  We  think  a  similar  rule  prevails  as 
to  expenditures  for  improvements  upon  the  real  estate  of  a 
minor.  The  law  deems  him  incompetent  to  make  such  contracts; 
and  they  not  being  of  the  class  embraoed  in  the  term  "  neces- 
saries," no  legal  liability  arises  for  such  expenditures,  as  against 
the  infant  personally. 

The  exceptions  being  sustained  upon  this  ground,  we  have  not 
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{bought  it  necessaiy  to  consider  the  effect  of  the  former  jnd^ 
ment,  recovered  against  Mary  Oadwell,  for  the  same  repairB. 
New  trial  ordered. 


GOLUOB  EdCOATION  18  HOT  A  NsGBSSABT  lOB  WHIOH  AH  IhVAKT  KAT 

htad  himself,  Imt  it  is  otherwise  as  to  a  oommon  school  edneation:  Jiiidh^ 
ftwry  CoUege  y.  Chandler,  42  Am.  Deo.  537f  and  note,  639,  collecting  prior 
oases  on  infant's  liability  for,  and  what  are,  neoeesariee.  One  who  has  paid 
€0  a  mortgage  on  the  lands  of  infants,  can  not  maintain  an  action  against 
them  for  money  had  and  received,  or  money  lent|  although  the  mortgage  was 
paid  off  at  the  request  of  their  goardian.  Such  payment  can  not  be  kgally 
VQgaided  as  a  payment  for  necessaries:  BiekneU  t.  BkimeU,  111  Mass  266^ 
dting  the  principal  case. 


MooDT  V.  Wheght. 

[U  IbBCiUP,  17.] 

AwnsBfAoqianan>  P&opbbtt  oak  not  bb  Mobigaoid  oa  HTroiHBOASi* 
by  the  mere  making  and  recording  of  an  instmment  of  mortgage  or  hy- 
pothecation, without  any  further  act  of  the  parties,  with  no  deUvery  by 
the  mortgagor,  and  no  act  on  the  part  of  the  mortgagee,  taking  possea 
alon  or  exercising  any  rights  of  property  in  the  newly  acquired  articles 
by  Tirtne  of  the  proyisions  of  the  instrument. 

BBPULanov  that  Futubb-aoquibbd  Profebtt  shall  bi  Holdbt  as  Sa* 
OUBITT  for  some  present  engagement,  is  an  executory  agreement  of  such 
a  dhaiaoter,  that  the  creditor  with  whom  it  is  made  may,  under  it^  taks 
the  property  into  hii  possession,  when  it  comes  into  existence  and  is  the 
■sbject  of  transfer  by  his  debtor,  and  hold  it  for  his  seonrityi  bat  antQ 
■ooh  an  act  done  by  him,  he  has  no  title  to  the  same. 

Pwmun  under  the  statute  1838,  chapter  163,  Bectionl.89  for 
tte  interposition  of  the  court  as  a  court  of  chancery,  in  behalf 
of  a  creditor  of  two  insolvent  partners,  Wright  &  Hoxse,  allogi- 
ing:  that  they  had  applied  for  the  benefit  of  the  insolvent  law, 
and  all  their  estate  had  been  assigned  to  the  defendant  as  as- 
fdgnee;  that  petitioner  had  previously  sold  and  delivered  to  them 
certain  hides,  skins,  and  bark,  for  two  thousand  three  hundred 
and  seveniy-f our  dollars  and  thirty-four  cents,  on  credit,  taking 
their  promissory  note  therefor,  secured  by  a  mortgage  of  said 
property  and  of  other  after-acquired  property,  llie  terms  of 
fhe  mortgage,  and  the  other  facts  of  the  case,  soffioiently  appear 
in  the  opinion. 

HuntingUm^  for  the  petitioner. 

Delano,  for  the  respondent. 

By  Court,  Dswet,  J.  The  positions  taken  by  the  oppoaiQg 
wnnsfll  have  been  fully  and  ably  presented  in  their  vespeotiv* 
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azgnments;  but,  in  the  Tiew  we  have  taken  of  the  oaae,  it  has 
become  imneceBsary  to  express  any  opinion  upon  sevend  of  the 
points  raised.  We  have  directed  our  attention  more  particu- 
larly to  one,  which  is  a  leading  and  material  one,  and  decisiYe 
of  the  case. 

The  instrument  offered  in  evidence  by  the  petitioner,  as  the 
foundation  of  his  claim,  purports  to  convey  to  him  certain  ar- 
ticles of  personal  properiy ,  consisting  of  hides,  skins,  and  bark,  all 
then  in  existence  and  in  the  possession  of  the  grantors,  and  also 
whatever  hides,  skins,  bark,  or  stock  of  whatever  description,  that 
may  hereafter  belong  to  the  grantors,  wherever  situated,  and 
whether  manufactured  or  not,  and  at  market  or  not,  or  the  pro- 
ceeds, if  sold;  also,  all  leather  thereafter  manufactured  from  the 
proceeds  of  property  then  on  hand,  and  in  whatever  shape  the 
property  might  thereafter  exist,  or  whatever  form  itmightassume; 
so  that  the  ihen  present  and  future  property  and  earnings  of  the 
tan-works  might  stand  conveyed,  pledged,  and  hypothecated  to 
the  petitioner.  This  instrument,  so  far  as  it  purports  to  mort- 
gage the  property  of  the  mortgagors  then  in  existence,  and  held 
by  them,  was  in  all  respects  a  valid  instrument;  and  if  any  such 
property  now  remains  for  it  to  operate  upon,  it  will  be  effectual 
to  pass  the  same  to  the  petitioner.  We  understand^  however, 
that  the  case  shows  no  such  property  in  the  hands  of  the  as- 
signee, and  that  the  specific  property  conveyed  by  the  peti- 
tioner to  Wright  &  Hoxse,  and  by  them  reconveyed  in  mortgage 
to  him,  has  no  longer  any  existence,  and  that  the  only  ground 
of  sustaining  this  petition  is  that  of  a  lien  upon  subsequently 
aoquired  property,  which  had  no  existence  at  the  time  of  the 
eoceoution  of  the  mortgage,  and  which  has  no  other  connection 
with  it,  than  that,  to  some  extent,  it  may  have  been  purchased 
with  funds  which  were  the  proceeds  of  various  sales  from  the 
tannery;  first,  of  the  articles  purchased,  and  their  proceeds  aj)- 
plied  to  the  purchase  of  new  stock,  which,  when  manufactured, 
was  again  sold,  and  its  proceeds  invested;  and  so  from  time  to 
time.  This  instrument  is  clearly,  therefore,  an  attempt  to  mort- 
gage or  hypothecate  after-acquired  property.  Can  such  security 
be  made  ^ectual  by  the  making  and  recording  of  such  instru- 
ment, without  any  further  act  of  the  parties,  with  no  deliveiy 
by  the  mortgagor,  and  no  act  on  the  part  of  the  mortgagee, 
taking  possession  or  exercising  any  rights  of  property  in  the 
newly  acquired  articles,  by  virtue  of  the  provisioDB  in  the  mort* 
gage,  as  to  such  property  t 

This  Bubjeot  has  been  recently  before  us,  in  flie-ease  of  Jismm 
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V.  Richardson^  10  Mete.  481,  involYing  the  question  as  to  the  valid- 
ity of  such  a  mortgage  in  a  court  of  law.  The  subject  was  very 
maturely  considered,  and  the  court  were  all  clearly  of  opinion 
that  such  mortgage  did  not  pass  after-acquired  properiy.  It  was 
stated,  in  that  case,  as  an  elementaiy  principle,  that  *'  a  person 
can  not  grant  or  mortgage  property  of  which  he  is  not  possessed, 
and  to  which  he  has  no  title."  All  the  qualification  introduced 
was,  that  one  may  grant  personal  property  of  which  he  is 
potentially,  though  not  actually,  possessed,  as  in  the  case  of  the 
grant  of  all  the  wool  that  shall  grow  on  the  sheep  he  owns  at 
the  time  of  the  grant,  but  not  wool  which  shall  grow  on  sheep 
not  his,  but  which  he  may  afterwards  buy. 

In  our  opinion  these  principles  as  to  conyeyances  of  property 
are  equally  sound,  and  equally  to  be  enforced,  whether  the 
question  as  to  the  right  of  property  is  raised  in  a  court  of  law, 
or  of  equity.  The  parties  appear  before  us,  each  claiming  the 
property  by  conveyance;  the  petitioner  by  the  instrument  al- 
ready recited,  and  the  defendant  as  assignee,  holding  by  virtue 
of  a  deed  from  a  master  in  chanceiy,  for  the  benefit  of  all  the 
creditors  of  Wright  &  Hoxse.  Whether  it  would  really  be  more 
equitable,  in  a  case  like  the  present,  that  the  after>acquired 
property  should  be  holden  by  the  one  party  or  the  other,  whether 
the  claims  of  the  individual  creditor  would,  in  an  equitable 
view,  be  more  meritorious  than  those  of  the  entire  body  of  cred- 
itors, seeking  a  distribution  pro  rata,  would  depend,  not  so 
much  upon  anything  disclosed  on  the  face  of  the  mortgage,  as 
upon  a  full  knowledge  of  the  entire  course  of  business  of  the 
mortgagor,  and  the  circumstances  appertaining  to  the  property 
which  is  now  the  subject  of  controversy,  the  mode  of  its  acqui- 
sition, etc. 

Supposing  ourselves  clothed  with  full  equity  powers,  and 
treathig  this  case  as  before  us  unembarrassed  by  any  question  as 
to  our  limited  jurisdiction  in  chancery,  we  are  not  satisfied  that 
the  petitioner  has  shown  any  such  title  to  this  property  as  would 
authorize  us  to  hold  it  to  be  subject  to  a  lien  for  the  note  of 
Wright  &  Hoxse  to  the  petitioner,  as  against  creditors  who  have 
acquired  a  right  to  it  before  any  act  of  the  petitioner  had  taken 
place,  reducing  the  property  to  his  possession,  or  by  asserting 
effectually  any  right  under  the  prospective  hypothecation,  as  by 
making  a  daim  and  taking  possession  under  it,  while  in  the 
possession  of  Wright  k  Hoxse.  There  are  doubtless  equitable 
liens,  which  may  be  enforced  in  courts  of  equity,  though  not 
available  in  a  oourt  of  law.    Many  snoh  might  be  enumemted. 
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That  which  nearest  approaches  the  present  case  is  that  of  an 
agreement  to  convey  property,  or  do  some  act,  the  performance 
of  which  has  been  casually  postponed;  and  in  dealing  with  the 
rights  of  the  parties  in  such  case,  a  court  of  equity  will  con- 
sider a  thing  done  which  was  agreed  to  be  done.  That  class  of 
cases  does  not  present,  however,  the  difficulties  that  arise  in  the 
present  case.  The  property  which  is  the  subject  of  the  agree- 
ment, in  the  case  supposed,  was  in  existence,  and  the  power  to 
convey  the  same,  or  stipulate  for  a  conveyance,  existed.  Nor 
do  the  cases  of  Davis  v.  Newton,  6  Mete.  537,  and  Eastman  v. 
Ibsier,  8  Id.  19,  at  all  conflict  with  the  view  we  have  taken  of 
the  present  case.  The  property,  in  reference  to  which  those 
cases  presented  questions,  was  in  existence,  was  susoeptible  of 
being  conveyed,  and  was  the  subject  of  bargain  and  sale.  In 
the  case  of  Ikuiman  v.  Foster,  more  particularly  relied  upon,  the 
mortgage  was  a  good  and  valid  mortgage  in  law,  and  of  prop- 
erty then  in  existence;  and  the  party  only  went  into  equity  to 
enforce  a  claim  arising  under  such  valid  mortgage.  The  case 
was  one  of  implied  trust,  of  which  this  court  has  jurisdiction, 
and  which  it  may  well  enforce. 

The  difficulty  that  presses  in  the  present  case  is  the  want  of 
any  binding  original  contract,  which  per  se  could  have  force 
and  effect  to  change  the  after-acquired  property,  without  some 
further  act  by  the  parties,  after  the  property  should  have  come  into 
existence.     Such  act  we  deem  to  have  been  necessary  to  perfect 
the  title  of  the  petitioner,  whether  his  rights  of  property  in  sudk 
after-acquired  articles  are  sought  to  be  enforced  in  equity  or  at 
law.    We  are  fully  aware  that  a  different  view  of  this  question 
was  taken  by  Mr.  Justice  Story,  in  the  case  of  MUcheU  v.  Winslaw, 
2  Story,  680,  and  that  the  result  to  which  he  came  differs  from 
ours  as  to  the  effect  to  be  given  to  such  mortgages  in  a  court  of 
equity.    In  relation  to  that  case,  it  is  supposed  by  the  counsel 
for  the  petitioner,  that  it  had,  to  some  extent,  the  sanction  of 
this  court,  in  the  remarks  of  the  judge  who  delivered  the  opin- 
ion in  the  case  of  Jones  v.  Bichardson,  10  Mete.  481.     But  we 
apprehend  that  no  such  view  was  intended  to  be  suggested. 
The  case  then  before  the  court  was  an  action  at  law;  and  the 
obvious  and  quite  sufficient  answer  to  the  case  of  MUckell  v. 
Winslow,  which  was  relied  upon  by  the  then  plaintiffs,  was,  *^  that 
was  a  case  in  equity,"  without  entering  upon  the  further  inquiry 
whether  we  should,  as  a  court  of  equity,  in  a  case  before  us, 
come  to  the  same  result.     The  case  of  Langton  v.  HorUm,  1 
Hare,  549,  much  relied  upon  as  sanctioning  the  doctrine  that 
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sach  ooDTejanoe  might  be  supported  in  a  ooon  of  equity,  aeenui 
to  ns  to  go  no  further  than  this.  Tiz. :  that  there  having  been 
such  a  contract  between  the  parties,  as  would  in  equity  have 
given  the  plaintiff  a  title  to  the  cargo  when  it  arrived,  and  that 
contract  having  been  perfected  bj  possession  lawfully  taken,  it 
being  a  case  of  property  mortgaged  while  at  sea,  and  it  being 
sufficient  to  take  possession  forthwith  on  its  arrival,  the  plaini- 
ifiiB  were  entitled  to  hold  under  this  contract  as  against  a  judg- 
ment creditor.     On  the  other  hand,  another  adjudication  may 
be  referred  to,  as  strongly  sustaining  the  view  we  take  of  the 
invalidity  of  this  mortgage,  in  equity.    I  allude  to  the  case  of 
Mogg  V.  Baker ^  8  Ifee.  &  W.  196,  in  the  court  of  ezehequer. 
As  I  understand  that  case,  the  doctrine  that  a  lien  may  be  en* 
forced  in  equity,  in  a  case  like  the  present,  is  wholly  repudiated. 
The  court  held  that  an  agreement  to  mortgage  certain  specifio 
furniture  then  in  existence  would  constitute  an  equitable  title 
in  the  party  holding  such  agreement,  and  prevent  its  passing  to 
the  assignees  of  the  insolvent;  but  if  it  was  only  an  agreement 
to  mortgage  furniture  to  be  subsequently  acquired,  thenit  would 
confer  no  right  in  equity.    It  is  true,  as  was  remarked  by  the 
counsel  for  the  petitioner,  that  the  court  were  dealing  theie 
with  the  equity  principle  of  construing  that  to  have  heen,  done 
which  vras  agreed  to  be  done;  but  no  question  arose  as  to  the 
correctness  of  that  principle  of  equity,  and  the  only  point  of 
controversy  was,  whether,  taking  that  to  have  been  done  which 
was  agreed  to  be  done,  it  would  constitute  a  valid  equitable 
lien.    And  whether  it  would  do  so  or  not,  vnis  made  to  depend 
upon  the  fact  whether  the  property  vnis  subsequently  acquired; 
and,  if  so,  it  vras  held  that  the  agreement  would  confer  no  right 
in  equity.    The  doctrine  of  that  case,  which  seems  fully  to 
sanction  the  principle  we  have  adopted  in  the  present  case,  was 
affirmed  by  the  court  of  queen's  bench,  in  €ML$  v.  BwmeU,  7 
Adol.  &  El.  (N.  B.)  860. 

The  result  to  which  we  have  come,  upon  the  present  petition, 
may  be  stated  in  the  following  propositions:  The  petitioner  can 
not  hold  the  property  in  controversy,  as  mortgaged  property, 
because  it  was  not  in  existence,  and  therefore  not  capable  of 
being  conveyed  in  mortgage,  at  the  time  when  the  mortgage 
was  made.  The  instrument  could  not  operate  to  pass  the  prop- 
erty as  a  pledge,  because  the  custody  of  the  same  vnis  not  taken 
and  retained  by  the  pledgee.  The  property  can  not  be  held  as 
charged  vdth  a  lien,  because  a  lien  can  not  be  created  by  an  ex- 
ecutory agreement,  vdthout  being  accompanied  by  possession  oi 
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deliTBiy  of  the  property.  A  stipulation  that  futore-aoquired 
property  shall  be  holden  as  security  for  some  present  engage- 
ment, is  an  executory  agreement,  of  such  a  character  that  ibe 
creditor  with  whom  it  is  made  may,  under  it,  take  the  property 
into  his  possession,  when  it  comes  into  existence,  and  is  the 
subject  of  transfer  by  his  debtor,  and  hold  it  for  his  security; 
and  whenever  he  does  so  take  it  into  his  possession,  before  any 
attachment  has  been  made  of  the  same,  or  any  alienation  thereof, 
such  creditor,  under  his  executory  agreement,  may  hold  the 
same;  but  until  such  an  act  done  hj  him,  he  has  no  title  to  the 
same;  and  that,  such  act  being  done,  and  the  possession  thus 
acquired,  the  executory  agreement  of  the  debtor  authorizing  it, 
it  will  then  become  holden  by  yirtue  of  a  valid  lien  or  pledge. 
The  executory  agreement  of  the  owner,  in  such  case,  is  a  contin* 
uing  agreement,  so  that  when  the  creditor  does  take  possession 
under  it,  he  acts  lawfully  under  the  agreement  of  one  then  hav- 
ing the  disposing  power,  and  this  makes  the  lien  good.  If » 
however,  before  taking  possession,  or  doing  such  acts  as  are 
necessary  to  give  vitality  to  the  mortgage,  as  to  the  subsequently 
acquired  property,  an  attachment  or  assignment  for  the  benefit 
of  creditors  takes  place,  the  opportunity  for  completing  the  lien 
is  lost,  and  the  mortgage  or  pledge  not  being  perfected,  the 
property  passes  to  the  assignee,  and  must  be  held  by  him  for 
the  benefit  of  the  creditors  generally. 

There  was  no  act  done  by  the  petitioner  and  by  Wright  & 
Hoxse  jointly,  or  by  either  of  the  parties,  which  was  sufficient  to 
give  effect  to  the  original  mortgage,  as  to  the  after-acquired 
property.  The  recording  of  the  mortgage  by  the  petitioner  did 
not;  for  that  was  before  such  property  was  acquired.  The  an* 
nual  payment  of  interest  by  Wright  &  Hoxse  could  have  no  such 
effect.  It  was  neither  actually  nor  symbolically  accepting  the 
transfer  or  conveyance  of  the  articles  after  they  were  acquired 
by  Wright  &  Hoxse. 

As  to  the  point  suggested,  that  this  agreement  between  these 
parties  might  be  treated  as  a  conditional  sale  by  the  petitioner, 
the  change  of  property  to  take  effect  only  on  payment  of  the 
note;  it  was  competent  for  the  petitioner  to  have  made  such  a 
conditional  sale,  and  the  effect  of  such  sale  would  have  been, 
that  he  would  not  have  been  divested  of  the  property  in  the  ar- 
ticles thus  conditionally  sold.  But  no  such  principle  can  avail 
the  petitioner  here,  as  no  articles  remain  in  existence  that  were 
his  property  and  possessed  by  him  at  the  time  of  the  sale.  The 
petitioner  seeks  not  to  reclaim  such  articles,  but  those  sdbae* 
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quently  acquired  by  his  debtors.  Nor  is  there  any  ground  for 
the  suggestion  that  this  may  be  treated  as  the  constitution  of  an 
agency  on  the  part  of  Wright  &  Hoxse,  and  that,  as  such  agents, 
all  their  acquisitions  would  inure  to  the  petitioner  as  the  prin- 
cipal, until  the  note  of  Wright  &  Hoxse  was  fully  paid. 

In  no  way,  that  we  perceive,  can  we  give  effect  to  this  con- 
tract, so  as  to  give  the  petitioner  the  lien,  upon  the  after-ao- 
quired  property,  that  he  seeks  to  establish. 

Petition  dismissed  with  costs. 


MOBTQAOB  OF  AfTia-AOQUXRXD    PROPXBTT   AKD   OV   PBdPXBTT   HaYIXO 

ONLT  A  PoTXNTiAL  BxiSTXNOB. — At  comiium  Ukw  s  mortgage  can  operate 
only  on  property  actually  in  ezistenoeat  the  time  of  giving  the  mortgage,  and 
ihi&a  actoally  belonging  to  the  mort^gagor,  or  potentially  belonging  to  him  aa 
an  incident  of  other  property  then  in  existence  and  belonging  to  him.    A 
mortgage  of  goods  which  the  mortgagor  does  not  own  at  the  time  of  making 
the  mortgage,  though  he  may  afterwards  acquire  them,  is  void  in  respect  to 
■ach  goods  aa  against  subsequent  purchasers  or  attaching  creditors:  Jones  on 
Chftttel  Mortgages,  sec.  138;  Jonea  y.  Riehardaon^  10  Mete.  481;  Chtdey  v. 
Joaadyn,  7  Gray,  489;  Bousey  v.  Amee,  8  Pick.  236;  Letoumo  v.  Ringgold,  S 
Cranch  C.  0.  103;  Hunt  v.  Bullock,  23  HI.  320;  Pierce  v.  Emery,  32  N.  H. 
605;  Oardner  y.  McEwen,  19  N.  Y.  123;  CAaptn  y.  Cram,  40  Me.  661;  Cod- 
man  y.  Freemant  3  Gush.  306;   Woffner  y.  WaUs,  2  Cranch  0.  C.  169;  Ra^  y. 
Ooingsy  6  Bradw.  (ni.)  162;  Looker  v.  Peckwell,  38  N.  J.  L.  253;  Barnard  y. 
Eaton,  2  Cash.  294;  PeUis  y.  Kellogg,  7  Id.  456;  Wilson  y.  Wilwn,  37  Md.  1; 
Hamilton  y.  Rogers,  8  Id.  301;  Rom  y.  Bevan,  10  Id.  466;  Chapman  y.  Wei- 
mer,  4  Ohio  St.  481;  Hunter  y.  Boaworth,  43  Wis.  683;  Cook  y.  CartheU,  11 
B.  I.  482;  Cometock  y.  Scales,  7  Wis.  159;  Williams  y.  Briggs,  11  R.  I.  476; 
and  note  to  Fonvitte  y.  Casey,  4  Am.  Dec.  661;  note  to  Moore  y.  Byrum,  90 
Am.  Bep.  65.    This  is  the  well-established  law  both  in  England  and  Americai 
Wright  v.  Bircher,  5  Mo.  App.  327;  but  such  mortgages  are  yalid  as  between 
the  parties  thereto:  Ludwig  y.  Kipp,  27  Sup.  Ot.  N.  Y.  266.  Where  the  mort- 
gagor purchases  the  goods  and  then  mortgages  all  or  part  of  them  for  the  pnx^ 
ehase  price  before  a  deliyery  has  been  made  of  them  to  him,  the  same  rule 
applies,  and  the  mortgage  is  invalid  aa  to  attachments  made  subsequently  by 
creditors  of  the  original  owner,  for  the  property  does  not  pass  until  the  de- 
liyery, and  the  subsequent  deMyery  does  not  render  yalid  the  prior  mortgage: 
Pettis  y.  Kellogg,  supra. 

Pbopsrtt  HAvnro  Fotbntial  Existbnob. — ^Things  not  haying  an  actual 
existence  but  haying  a  potential  existence,  aa  it  is  usually  called,  t.  c,  "things 
which  arc  the  natural  product  or  increase  of  something  already  existing  and 
the  property  of  the  mortgagor,**  may  be  the  subject  of  a  valid  mortgage. 
*'  For  the  Umd  is  the  mother  and  root  of  all  fruits.  Therefore  he  that  hath 
it  may  grant  all  firuits  that  may  arise  upon  it  after,  and  the  property  shall 
pass  as  soon  as  the  fruits  are  extant.  A  parson  may  grant  all  the  tithe  wool 
that  he  shall  have  in  such  a  year;  yet  perhaps  he  shall  have  none;  but  a  man 
can  not  grant  all  the  wool  that  shaJl  grow  upon  his  sheep,  that  he  shall  buy 
hereafter,  for  then  he  hath  it  neither  actually  nor  potentially:**  Orantham  v. 
Hawley,  Hobart,  132,  per  Chief  Justice  Hobart;  so  "if  a  man  grant  me  all 
the  wool  of  Aw  sheq>  for  seyen  years,  the  grant  is  good:'*  Perkins, 
Grants,  sec.  90. 
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Hence  the  owner  of  land  may  mortgage  the  crop  to  grow  upon  it:  Oayce  v. 
Stovall,  50  Mias.  396;  While  v.  Thomas,  52  Id.  49;  BuUer  y.  HiU,  1  Bax. 
(Tenn.)  375;  Stephens  v.  Tucker,  55  Ga.  543;  S.  0.,  58  Id.  391;  Steams  v.  Cfqf- 
ford,  56  Ala.  544;  Thrash  ▼.  Bennett,  57  Id.  156;  Jones  y.  Wel>sUr,  48  Id.  109; 
Cook  y.  Steel,  42  Tex.  53;  MeCfee  y.  lUger,  37  Id.  27;  Moore  y.  Bynim,  10  S. 
0.  452;  S.  G.,  30  Am.  Bep.  58.  And  a  lessee  may  ezecate  a  yalid  mortgage 
of  the  crops  to  be  grown  daring  the  whole  term  of  the  lease:  Fetch  y.  Tutin, 
15  Mee.  ft  W.  110;  SmUh  y.  Atkins,  18  Vt.  461;  Quiriaque  y.  DennU,  24  CaL 
154:  Arques  v.  Wasson,  51  Id.  620;  Everman  y.  Boltb,  52  Miss.  653;  Sellers  y. 
Lester,  48  Id.  513;  Broum  y.  Coats,  56  Ala.  439;  Adams  y.  TVdumt,  5  Id.  740; 
RMnson  y.  Mauldin,  11  Id.  977;  iSoMnson  y.  Kruse,  29  Ark.  575;  Headrick 
y.  BraJtUwi,  63  Ind.  438.  Having  a  present  interest  in  the  land,  the  owner 
or  lessee  has  a  yested  right  in  its  products  when  they  come  into  eziitence. 
Hence  a  sale  or  mortgage  of  them  is  yalid.  Thus  he  may  sell  the  wool  to 
grow  upon  his  own  sheep,  bat  not  upon  the  sheep  of  another;  or  the  crops  to 
grow  upon  his  own  land,  but  not  upon  land  in  which  he  has  no  interest:  2 
Kent,  10th  ed.,  4C8  [641],  note  a.  Or  as  was  said  by  Safford,  J.,  in  Jones  y. 
Webster,  48  Ala.  112:  "Any  property  which  is  capable  of  an  absolute  sale 
may  be  the  subject  of  a  mortgage.  The  line  of  separatioii  between  what  is  s 
subject  of  sale,  and  what  is  not,  is  more  or  less  indefinite,  and  liable  to  change, 
according  to  the  custom,  opinion,  and  necessity  of  the  people  generally.  Ai 
far  as  the  judicial  dedsions  go  in  determining  the  matter,  the  illustration  ol 
'  the  next  cast  of  a  fisherman's  net '  is  as  expressiye  and  significant  as  an) 
other.  The  fisherman  may  sell  the  next  cast  of  his  net,  because,  being  • 
fisherman,  it  is  his  business  to  haye  a  net,  apd  -to  cast  it  within  a  reasonable 
time.  It  is  more  than  probable  that  he  will  do  so.  But  another  can  not  sell 
it,  because  he  has  no  control  over  the  fisherman,  and  no  reasonable  expecta- 
tion of  being  able  to  comply  with  his  obligation.  It  is  only  possible  that  hs 
may  do  so.  If  the  mortgagors  had  undertaken  to  convey  the  future  crope^ 
without  possessing  any  land  upon  which  to  make  them,  and  especially  with- 
out the  contemplation  of  the  immediate  acquisition  of  some,  then  certainly 
their  conveyance  would  be  without  operation.  In  this  case  they  had  the 
lands,  and  the  crops  mortgaged  were  to  be  grown  upon  it  during  their  posses- 
sory interest.  The  crops  were  an  accretion  or  addition  to  the  land  which 
might  very  reasonably  be  expected  to  be  made." 

A  mere  possibility,  or  expectancy  in,  or  growing  out  of  property,  can  not 
be  the  subject  of  a  valid  mortigage  or  sale;  hence,  a  sale  of  fish  hereafter  to 
be  caught  in  the  sea,  does  not  pass  title  to  the  fish  when  caught,  although 
the  yendors  were  the  owners  of  a  fishing  schooner,  and  the  sale  was  of  fish  to 
be  caught  upon  a  voyage  already  contemplated:  Lew  y.  Pew,  108  Mass.  347; 
but  see  dAda  of  Safford,  J.,  in  Jones  v.  Webster,  aboA  quoted.  Nor  villi  a 
mortgage,  by  which  a  blacksmith  transfers  an  account  to  be  created  bx  future 
by  one  of  his  regular  customers,  conyey  such  a  title  to  the  mortgagee  in  the 
aooount,  when  created,  as  will  enable  him  to  defeat  an  attaching  crbditor  of 
the  mortgagor:  PureeWs  AdnCr  v.  Mather,  35  Ala.  570.  Nor  will  che  trans- 
fer of  accounts  to  be  made  in  the  practice  of  medicine,  in  ceicau«  specified 
years,  pass  such  an  interest  as  to  enable  the  transferee  to  sue  in  his  own 
name:  Shipper  y.  Stokes,  42  Id.  255.  The  owner  of  a  steamboat  or  other  per- 
sonal chattel,  may  mortgage  the  profits  to  arise  out  of  it.  Thus,  the  steamoi 
Jefferson  was  mortgaged,  with  a  stipulation  that  the  oLdar  profits  should  be 
applied  to  the  extinguishment  of  the  debts  secured,  in  the  order  named  in 
the  mortgage.  The  mortgagor  ran  the  boat  until  hii  death,  and  then  his  ad- 
ainisirators  ran  it  until  this  bill  vras  broft£^t  to^  an  atoooont,  and  for  the  sale 


714  Moody  v.  Wbioht.  [Mnbn 

of  the  boat  to  pay  the  moH^gage  debt.  Qoldtliwalia,  J.,  aaid:  '*It  haaben 
anggeated  that  the  profita  to  be  derived  from  a  penooal  chattel  can  not  be 
made  the  inbjeiDt  of  a  mortgage,  inaimach  aa  tliey  are  not  in  exiatenoe  when 
the  inoombranoe  ia  created;  and  in  a  case  like  thii»  beoaoae  the  chattel  itaeU 
was  not  deliyered.  An  argmnent  baaed  on  thia  raggeation  would  be  ape- 
dona,  but  aa  it  aeema  to  na,  notwitbatandingt  would  be  nnionnd,  becaoae  it  ia 
certain,  that  renta,  fairs,  waifs,  markets,  ferries,  and  the  like  may  be  moci- 
gaged:  1  Powell  on  Mart.  18.  We  are  not  aware  tJiat  any  Juat  distinctioa 
can  be  drawn  between  a  rent  isaning  out  of  rsal  estate,  and  a  profit  ariaing 
from  the  use  of  a  personal  chattel*  so  far  aa  conoema  tha  capacity  of  each  to 
be  mortgaged.  When  the  conditiooaof  debtor  and  mortgsgor  are  separated^ 
and  attached  to  third  persons,  it  will  be  readily  peroeiyed  that  there  ia  no 
good  resson  why  the  profits  of  a  personal  chattel  may  not  be  pledged  aa  the 
security  for  the  debt  of  another;  and  if  for  the  debt  of  another*  it  mnat  fol> 
low  that  it  may  be  so  pledged  for  the  mortgagor'a  own  debt."  •  •  •  «Wa 
hare  ahown  that  a  stipulation  of  this  kind  is  of  no  importance  when  the  mort* 
gagor  is  the  debtor,  so  long  as  he  Uvet,  amd  is  mdmni^  inasmuch  aa  the  rsosl^ 
of  the  profits  would  add  nothing  to  the  l^gal  or  moial  obligataon  to  disohaiga 
the  debt;  lmt»  in  our  opinion,  this  becomes  a  very  important  consideratioe, 
whenever  the  mortgsgor  is  a  different  person  from  the  debtor,  or  whenever 
the  mortgagor  is  dead,  or  has  become  bankrupt.  In  the  first  place,  he  be- 
comes a  debtor  to  the  amount  of  the  profita  actually  received,  to  the  extenft 
of  the  secured  debt;  and  in  the  two  latter  eases,  the  mortgagee  Is  entitled  t» 
preference  over  the  general  oreditora,  whenever  the  stipulated  fund  haa  been 
kept  separate,  and  can  be  clearly  distingnished  from  the  general  fundi  of  tha 
bankrupt  or  intestate:"  Stewart  v.  Fry's  AdnCn^  8  Ala.  677,  579. 

But  an  assignment  of  the  freight  earnings  and  profits  of  a  ship  does  not  ez* 
tend  to  profits  not  in  existence,  actual  or  potential,  at  the  time  of  the  assigB- 
ment;  hence  if  fitted  out  for  the  whale  fisheries,  the  mortgage  would  give  no 
claim  at  law  to  the  oil  obtained  in  a  subsequent  voyage  of  the  ship,  not  con- 
templated at  the  time  of  the  asaignment:  Robm&on  v.  MaedcfimeUy  5  Man.  9t 
SeL  228.  A  mortgage  by  a  lessee  of  land  of  all  the  crops  to  be  grown  on  the 
land  daring  the  term  of  his  lease,  is  superior  to  a  mortgage  of  crops  made  by 
a  sublessee  of  a  portion  of  such  laud:  Harris  v.  Frank,  52  Miss.  156.  It  Is 
alao  superior  to  a  mortigage  of  a  crop  grown  upon  such  land,  and  ezeouted 
after  the  crop  had  been  gathered:  Bfverman  v.  RM,  Id.  863.  In  aome  of  the 
casea  in  whidi  it  is  held  a  lessor  may  create  a  lien  on  the  crops  raised  during 
the  term  of  the  lease,  it  was  placed  upon  the  ground  that  it  amounted  to  a 
reservation  in  the  lease,  and  that  the  lease  and  mortgage  must  be  construed 
aa  one  instrument:  j^ooher  v.  Jones,  65  Miss.  268;  Bellows  v.  WeUs,  38  Vt. 
BM;SfnUhy.  AtBju,  IS  Id.  ^UMouUonv.Jiobhmm,  ^  If.  B.5B0.  Among 
the  earlier  cases,  and  in  a  few  of  the  later  ones,  there  are  decisions  and  dicta 
to  the  effect  that  a  mortgage  of  crops  not  yet  planted  is  invalid,  for  the  rea- 
son that  they  are  not  things  having  an  actual  existence,  and  that  a  chattel 
mortgage  could  only  be  given  upon  things  having  an  actual  existence^  hence 
if  given  one  day  or  one  week  before  the  products  of  the  land  came  into  exist- 
ence, it  waa  as  inoperative  as  if  given  two  or  three  years  before:  Hutchinson 
V.  Ford,  9  Bush  (Ky.),  318;  Comstock  v.  Scales,  7  Wis.  169;  Bank  qf  Lansing- 
hurgh  v.  Oary,  1  Barb.  642;  Beed  v.  Burrus,  68  Ga.  674;  StotoeU  y.  Bair,  5 
Bradw.  (111.)  104.  But  the  later  and  better  doctrine  is,  that  a  mortgage  of 
the  future  products  of  land,  or  of  an  unplanted  crop,  made  by  the  lessee  or 
the  owner  in  possession  of  the  land,  is  valid  at  law:  Conderman  v.  Smslh,  41 
Barb.  404;  Arquss  v.  Wasson,  61  Cal.  620;  Wood  Y.Lester,  29  Barb.  146;  Rolk 


Sept.  1847.]  Moody  u  Wright.  715 

inmm  v.  EaeU,  72  N.  C.  231;  Van  ffooger  v.  Cory,  34  Barb.  9.  Thus  a  leasee 
having  gone  into  poeeeesion  mortgaged  to  the  lessor,  to  secure  the  rent,  cer- 
tain personal  property,  together  with  all  the  batter  and  cheese  made  from 
oertain  cows  leased  with  the  premises;  in  an  action  against  an  officer,  who 
had  attached  some  of  the  cheese,  it  was  held  the  mortgagee  might  recoyer,  for 
where  the  future-acquired  property  is  the  product  of  present  property  in  the 
mortgagor,  as  the  wool  growing  on  a  flock  of  sheep^  or  the  produce  of  a  dairy 
or  a  farm,  or  anything  of  that  character,  it  has  a  potential  existence,  and  the 
mortgage  will  take  effect  upon  the  property  as  soon  aa  it  comes  into  existence, 
and  will  be  perfectly  binding  at  law:  Conderman  y.  Smilh,  supm. 

There  may  be  a  valid  mortgage  of  part  of  a  growing  crop,  if  the  part 
inortgaged  be  so  described  as  to  be  identified  by  parol  evidence;  thus  a  mort- 
gage of  six  bales  of  cotton  grown  and  produced  on  a  certain  plantation,  said 
bales  to  average  ^ve  hundred  pounds  each,  to  be  covered  with  bagging  and 
bound  with  iron  ties,  and  to  be  delivered  in  good  order  and  condition  at  m 
oartain  warehouse,  is  a  sufficiently  specific  description  of  the  bales  mortgaged, 
and  if  proved  to  the  satia&ction  of  the  Jury,  that  six  bales  of  the  crop  of 
cotton  so  grown,  ginned,  and  packed,  were  delivered  at  said  warehouse,  tbo 
eotton  will  be  sufficiently  identified  as  that  described  in  the  mortgages 
Siqphen$  v.  Tucker,  55  Oa.  543;  but  a  mortgage  of  so  much  of  a  crop  as  will 
make  two  bales  of  a  certain  weight  is  not  valid,  tot  no  definite  part  of  the 
crop  is  mortgaged:  WUUanuon  v.  Steele,  3  Lea  (Tenn.),  527;  and  so  an  in- 
■troment  in  the  form  of  a  mortgage  whereby  a  person  binds  himself  to  r|e- 
Uvcr,  at  the  maturity  of  his  cotton  crop,  so  much  of  it  as  will  pay  a  certain 
nmt  is  not  a  mortgage,  but  a  mere  executory  agreemsmt:  Thmnmm  v.  Jenkku^ 
58  Tenn.  426.  The  doctrine  of  potential  existence  hsa  been  restricted  in 
•ome  cases.  Thus  an  agreement  beforo  a  crop  is  planted,  to  give  a  lien  upon 
lt»  can  not  operate  upon  the  crop  after  being  ndsed,  until  after  possessian 
tijcen  by  the  creditor:  €fiUin{f9  v.  Nekon,  86  HL  591;  so,  in  Arkansas,  amort- 
gage  on  an  unplanted  crop  was  void  at  law,  but  this  has  been  changed  by  act 
of  February  11,  1875:  TcmlmBon  v.  Qrm^fiM,  81  Ark.  657;  so,  in  New 
Hampshire,  whero  a  mortgage  was  executed  in  January  on  all  the  mortgagor's 
hay,  grain,  and  straw,  it  was  held  valid  against  an  attaching  creditor  as  to 
all  sown  beforo  ita  execution,  but  not  as  to  that  sown  subsequently:  Ondworih 
T.  BeoU,  41  N.  H.  456;  and  see  HtOckiMon  v.  Ford,  tupra,  and  Comatoek  v. 
Bealee,  m^^ra,  Whero  chatteLs  have  been  mortgaged  and  afterwards  accea- 
riona  have  been  made  to  them  by  the  mortgagor  in  good  faith,  they  become 
subject  to  the  lien  of  the  mortgage  as  against  creditors:  Harding  v.  Oobun^ 
12  Meto.  338;  S.  0.,  ante,  680;  Perry  v.  PeUvngiO,  33  N.  H.  433;  Jeneke9  v. 
Ooffe,  1  R.  L  511;  Ex  parte  Amu,  1  Lowell,  661;  Summer  v.  Hamlet,  18 
Pick.  76;  Woods  v.  Ruuill,  5  Bam.  ft  Aid.  942.  Thus  a  mortgage  of  leather, 
cut  and  prepared  for  the  manufacture  of  shoes,  covers  shoes  subsequently 
made  from  it  by  the  mortgagor:  Pmnam  v.  CuMng,  10  Oray,  334;  so^  also,  a 
rifle  receiving  a  new  stock  and  look:  Ccmime  v.  Newton,  10  Allen,  518;  or 
new  sails  substituted  for  old  ones:  Sovihworth  v.  leham,  3  Sandf.  (N.  T.)  44& 
And  a  ibortgage  of  domestic  animals  will  cover  their  increase:  Svane  v.  Ifer  • 
riien,  8  Gill  ft  J.  39;  IbnviOe  v.  Caeey,  1  Murph.  (N.  C.)  389;  Onndjf  v. 
BUeler,  6  Bradw.  (IlL)  510;  Forman  v.  Proctor,  9  B.  Mon.  124;  MeCarty  v. 
Blevena,  5  Terg.  195;  but  perhaps  a  mortgage  of  a  cow  would  not  cover  her 
ealf  beyond  the  weaning  time:  WhUer  v.  Landphere,  42  Iowa,  471. 

In  some  of  the  cases  it  has  been  held  that  substitnted  articles  become  sub- 
Jeet  to  the  mortgage:  HoUy  v.  Brown,  14  Conn.  265;  Fowler  v.  Hofman,  81 
Ifioh.  215;  AlboU  v.  Goodwin,  20  Me.  408;  Daeif  v.  Marx,  65  Miss.  876;  8 
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C,  56  Id.  745;  bnt  the  weight  of  authority  is  that  aabaeqnently  acquired 
goods,  although  acquired  in  suhetitution,  or  hy  way  of  renewal  of  goods  on 
hand  at  the  execution  of  the  mortgage,  or  paid  for  out  of  the  proceeds  of  arti- 
ticles  included  in  the  mortgage,  are  not  included  in  the  lien  of  the  mortgage 
at  law:  Barnard  v.  Eaton,  2  Cush.  294;  Jimea  v.  Richardson,  10  Mete.  481; 
Chapin  v.  Crane,  40  Me.  661;  Bhinea  v.  Phelps,  3  Gilm.  455;  WilUains  v. 
Briggs,  11  R.  I.  476;  Boae  v.  Bevan,  10  Md.  466;  8L  Louis  Drug  Co.  v.  Dart, 
7  Mo.  App.  500;  Hamilton  v.  Rogers,  8  Md.  SOI;  Codman  v.  Freetnan,  3 
Cush.  306.  A  chattel  mortgage  which  includes  after-acquired  property  is 
good  between  the  parties;  hence  it  is  good  against  a  honafide  purchaser  with 
notice,  for  he  stands  in  no  better  position  than  his  yendor:  Cadweli  v.  Pray^ 
41  Mich.  307;  PeopU  v.  Bristol,  35  Id.  28;  Amerioaoi  Cigar  Co,  v.  Foster,  36 
Id.  368;  Roh9(m  v.  Michigan  Cent  R.  R,  Co.,  37  Id.  70;  but  it  has  been  held 
that  a  record  of  a  mortgage  on  after-acquired  property  is  such  a  sufficient  no> 
tioe:  Jones  t.  Richardson,  10  Mete  493;  Singlt  v.  Phdps,  20  Wis.  398. 

BATmcATioN  BT  Nxw  AcT  ov  MoBTGAOOB. — ^Tho  mazim  of  Lord  Bacon 
that  a  disposition  of  after-acquired  property  is  altogether  inoperative,  yet 
that  such  disposition  may  be  considered  aa  a  declaration  preoedent»  which 
derives  its  effect  from  some  new  act  of  the  party  after  the  property  is  a<^ 
quired,  has  become  an  established  proposition  in  law;  but  there  has  been 
much  discussion  regarding  the  new  acts,  which  may  have  this  effect.  In 
general  it  may  be  said,  that  the  new  acts  required  must  be  done  by  the 
grantor  in  furtherance  of  the  original  grant,  after  he  has  acquired  the  prop- 
erty, and  the  acts  must  indicate  his  intention  that  the  property  shall  pass  by 
the  grant  already  made:  Jones  on  Chattel  Mortgages,  sec.  158.  It  seems  that 
the  mere  bringing  of  after-acquired  property  on  the  premises  by  the  mort- 
gagor is  not  such  a  new  act  as  will  bring  such  property  within  the  lien  of  the 
mortgage:  Lunn  v.  Thornton,  1  C.  B.  387;  Oale  v.  BumeU,  7  Q.  B.  850. 

But  a  power  given  to  the  mortgagee  to  seize  after-acquired  property 
brought  on  the  premises  by  the  mortgagor,  when  acted  upon,  may  give  efieol 
to  the  mortgage  both  aa  between  the  parties  and  third  persons,  claiming  on* 
der  the  mortgagor:  Taj)field  v.  Hillman,  6  Man.  ft  G.  245;  Congrevt  v.  EveUs, 
10  Ezch.  298;  Carr  v.  AlUiU,  3  Hurl.  &  N.  964;  Hope  v.  Hawley,  5  EL  &  BL 
830;  ChideU  v.  Oalsworthy,  6  C.  B.  (N.  S.)  471;  Rowley  v.  Rice,  11  Mete.  333| 
Proton  V.  Webb,  20  Ohio»  389;  Chapman  y.  Weimer,  4  Ohio  St.  481;  Moore  y. 
Byrum,  10  S.  C.  452;  S.  C,  30  Am.  Rep.  58,  and  note;  Miller  v.  Jones,  15 
Nat.  Bk.  Reg.  150;  Titus  v.  Mabee,  25  DL  257;  Ray  v.  Goings,  6  Bradw, 
(HL)  162;  Booker  v.  Jones,  55  Ala.  266;  Cfregg  v.  San^ord,  24  III  17;  Mitehdl 
V.  Black,  6  Gray,  100;  Cook  y.  CoHheU,  11  R.  I.  482;  BuUerJield  v.  Baker,  5 
Pick.  522;  CarHngton  v.  Smith,  8  Id.  419;  McCaffrey  v.  Woodxn,  65  N.  T. 
459;  WilUams  v.  Briggs,  11  R.  L  476.  If,  however,  the  after-acquired  prop- 
erty is  not  embraced  in  the  mortgage,  the  mere  taking  the  poesession  of  it  by 
the  mortgagee,  will  not  give  him  any  lien  upon  it:  Topjield  v.  Hillman,  6 
Man.  &  G.  245;  Farmers^  L,  A  T.  Co.  v.  Commercial  Bank,  11  Wi&  207;  S. 
C,  15  Id.  424.  An  agreement  to  subject  after-acquired  property  to  seizure 
and  sale  by  the  mort^^ageOp  is  binding  on  the  mortgagor  and  purchasers  from 
him  with  notice  of  the  mortgage:  Cadweli  v.  Pray,  41  Mich.  307;  Ameriean 
Cigar  Co.  v.  Foster,  36  Id.  368;  Leland  v.  CaUver,  34  Id.  418.  Thus,  in 
American  Cigar  Co.  y.  Foster,  supra,  the  plaintiffs  sued  Foster  for  the  conver- 
sion of  certain  goods  mortgaged  to  them  by  one  Johnson  on  the  thirty-first 
day  of  August,  1875.  The  mortgage  covered  expressly  not  only  all  goods 
then  in  store,  but  all  other  goods  to  be  thereafter  put  there.  The  goods  in 
question  were  not  put  there  till  the  fourth  of  October,  1875.    Foster  bonghl 
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the  goods  on  the  sixth  of  November,  1875,  in  good  laith,  bat  with  ActiuJ 
knowledge  of  the  mortgage.  The  court  below  held,  that  he  held  them  free 
from  the  mortgage.  The  supreme  court  reversed  the  judgment,  saying:  "As 
between  the  mortgagees  and  Johnson  there  can  be  no  doubt  the  goods  were 
bound,  and  the  latter  could  not  refuse  to  deliver  them  up.  We  know  of  no 
principle  which  puts  a  purchaser  with  notice  on  any  better  footing  than  his 
vendor.  Foster  was  therefore  guilty  of  the  conversion  charged  against  him.'* 
It  has  also  been  held  that  an  indorsement  on  the  back  of  a  mortgage,  and 
duly  signed,  acknowledged,  and  recorded,  agreeing  that  the  mortgage  should 
extend  over  subsequently  acquired  property,  was  sufficient  to  include  all 
property  acquired  between  the  date  of  the  mortgage  and  of  such  indorse- 
ment: Brown  v.  TTumtpson,  69  Me.  372. 

RuLB  IN  Equitt. — ^From  the  foregoing  it  hat  been  seen  that  at  law  a  mort- 
gage is  ineffectual  to  transfer  the  legal  title  to  property  subsequently  acquired, 
unless  when  acquired  possession  thereof  ia  given  to  the  mort^^gee,  or  taken  by 
him  under  the  mortgage,  but  a  different  rule  prevails  in  equity,  where, 
although  the  legal  title  is  not  vested  in  the  mortgagee,  yet  it  is  held  that  the 
mortgage  is  effectual  to  charge  the  property,  when  acquired  with  an  equita- 
ble lien,  or  to  create  an  equitable  title.in  it  in  favor  of  the  mortgagee,  which 
will  prevail  against  attaching  creditors  and  others,  although  there  has  been 
neither  possession  taken  by  the  mortgagee,  or  other  new  act  in  ratification: 
Holroyd  v.  MarahaU,  10  H.  L.  191;  MUehell  v.  Window,  2  Story,  690;  Peimock 
V.  Coe,  23  How.  (U.  S.)  117;  Galveston  R.  R.  Co.  v.  Cowdrey,  11  Wall  459; 
UmUd  States  v.  New  Orleans  R.  R.  Co.,  12  Id.  362;  BvU  v.  EUeU,  19  Id.  544; 
Smithurst  v.  Edmunds,  14  N.  J.  Eq,  408;  Teelford  v.  Wilson,  3  Head.  311; 
Sillers  v.  Lester,  48  Miss.  513;  Seymour  v.  Cemandmgwi  4s  Niagara  FaUs  R, 
R.  Co.,  25  Barb.  284;  Beale  v.  White,  04  U.  S.  382;  BreU  v.  Carter,  2  Low.  458; 
Apperson  v.  Moore,  30  Ark.  56;  Robinson  v.  MauUUn,  11  Ala.  977;  Floyd  v. 
Morrow,  26  Id.  853;  Oregg  v.  Sanford,  24  HI.  17;  Seharfaiburg  v.  Bishop,  35 
Iowa,  60;  PMps  v.  Murray,  2  Tenn.  Ch.  746,  per  Cooper,  C;  Williams  v. 
Winsor,  12  lU  I.  9;  Cook  v.  CortheU,  11  Id.  482;  Otis  v.  SiU,  8  Barb.  102. 
**  The  ground  of  these  decisions  is,  that  the  mortgage,  though  inoperative  as  a 
conveyance,  is  operative  as  an  executory  contract  which  attaches  to  the  prop- 
arty  when  acquired,  and  in  equity  transfers  the  beneficial  interest  to  the 
mortgagee,  the  mortgagor  being  held  as  trustee  for  him,  in  accordance  with 
the  familiar  maxim  that  equity  considers  that  done  which  ought  to  be  done:" 
per  Burfee,  G.  J.,  in  WUliams  v.  Briggs,  11  R.  I.  478.  The  case  of  MiteheU 
V.  Window,  2  Story,  630,  is  a  leading  ^  merican  case  upon  this  subject.  A 
mortgage  was  given  in  that  case  by  two  manufacturers  of  cutlery  upon  all  the 
tools  and  machinery  in  their  manufactory,  and  upon  all  the  tools  and  machin- 
ery which  they  might  purchase  within  four  years,  and  all  stock  that  they 
might  manufacture  during  the  same  time.  It  was  held  to  create  a  good  equi- 
table lien,  and  was  protected  as  such  under  the  bankrupt  act  At  page  644, 
iStory,  J.,  said:  *'  It  seems  to  me  a  clear  result  of  all  the  authorities,  that 
wherever  the  parties,  by  their  contract,  intend  to  create  a  positive  lien  or 
•charge,  either  upon  real  or  upon  personal  property,  whether  then  owned  by 
the  assignor,  or  contractor,  or  not,  or  if  personal  property  whether  it  is  then 
in  esse  or  not,  it  attaches  in  equity  aa  a  lien  or  charge  upon  the  particular 
property  as  soon  as  the  assignor  or  contractor  acquires  a  title  thereto  against 
the  latter,  and  all  persons  asserting  a  claim  thereto  under  him,  either  volun- 
tarily, or  with  notice,  or  in  bankruptcy." 

The  leading  English  case  is  that  of  HcHroyd  v.  MarshaU,  10  H.  L.  191,  and 
was  decided  aoine seventeen  yearn  after  the  oaao  cxf  MOcIMt.  WimdoWfSntpra. 
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At  paget  210  and  211  Lord  Chancellor  Weatbrny  said:  "It  ia  qnite  trae  that 
a  deed  which  professes  to  convey  property  which  la  not  in  eziatenoe  at  the 
time  ia  as  a  conveyance  void  at  law,  simply  because  there  ia  nothing  to  con* 
vey.    So  in  equity,  a  contract  which  engages  to  transfer  property  which  ia 
not  in  existence  can  not  operate  as  an  immediate  alienation,  merely  because 
there  is  nothing  to  transfer.     But  if  a  vendor  or  mortgagor  agrees  to  sell  or 
mortgage  property,  real  or  personal,  of  which  he  is  not  possessed  at  the  time, 
and  he  receives  the  consideration  for  the  contract,  and  afterwards  beoomea 
posaeraed  of  property  answering  the  description  in  the  contract,  there  is  no 
doubt  that  a  court  of  equity  would  compel  him  to  perform  the  contract,  and 
that  the  contract  would,  in  equity,  transfer  the  beneficial  interest  to  the 
mortgagee  or  purchaser  immediately  on  the  property  being  acquired.     This, 
of  course,  assumes  that  the  supposed  contract  is  one  of  that  class  of  which  a 
oonrt  of  equity  would  decree  the  specific  performance.    If  it  be  so,  then  im- 
mediately on  the  acquisition  of  the  property  described  the  vender  or  mort- 
gagor would  hold  it  in  trust  for  the  purchaser  or  mortgagee  according  to  the 
terms  of  the  contract.    For  if  a  contract  be  in  other  respects  good  and  fit  to 
be  performed,  and  the  consideration  has  been  received,  incapacity  to  perform 
it  at  the  time  of  its  execution  will  be  no  answer  when  the  means  of  doing  so 
are  aftervrards  obtained."  Although  the  rule  laid  down  in  Mitchell  v.  Window 
and  Holroyd  ▼.  Marshall  is  the  English,  and  may  also  be  considered  aa  the 
American  doctrine,  yet  there  are  a  few  equity  cases  following  the  rule  at  law. 
The  principal   case  may  be  considered  aa  the  leading  case  among  thia 
elasB.    But  it^  although  neyer  overruled,  has  been  materially  weakened  by 
the  reoent  case  of  Brett  v.  Carter,  2  Low.  458,  in  the  United  States  district 
court  for  Massachusetts.     In  it,  Lowell-,  J.,  speaking  of  the  principal  case, 
aald:  "Considering  the  decision  by  Judge  Story  in  this  circuit,  and  the 
reasons  given  by  the  court  of  Massachusetts  for  not  following  it,  and  the  en- 
tire consistency  of  all  the  recent  decisions  with  Judge  Story's  views,  and  the 
diaappearance  of  Baron  Parkers  dictum,  I  am  not  prepared  to  aay  that  if  the 
supreme  judicial  court  were  now  asked  to  review  their  decision  in  Moody  v. 
Wright,  it  is  at  all  certain  they  would  reverse  it;   and  under  the  circum* 
stances  I  do  not  feel  bound  to  hold  that  that  case  fumishee  a  settled  rule  of 
property  which  I  must  follow.    So  far  from  that,  I  believe  that  the  law  of 
Maasachusetta  in  equity  is,  that  a  mortgage  of  after-acquired  ohattela  ia 
valid."    As  following  tiie  principal  case,  see  Chynoweth  v.  Tenney,  10  Wis. 
S97;  BunterT.  Bomoorth,  43  Id.  583.    All  kinds  of  chattels  to  be  acquired  in 
the  future  may  be  mortgaged  in  equity:  Jones  on  Chattel  Mort.,  sec.  174. 
Thus  the  earnings  of  a  vessel  for  a  yoyage  not  yet  undertaken:  Curtis  v. 
Auber,  1  Jac.  &  W.  526;  Langton  v.  Horton,  1  Hare,  649;  In  re  Ship  Warre^ 
8  Price,  256.    Or  the  freight  generally  to  be  earned,  without  specifying  any 
particular  voyage:  Douglass  v.  BusseU,  4  Sim.  524;  Leslie  ▼.  Chtthrie,  1  Bing. 
(N.  C.)  697;  Lindsay  v.  Oihbs,  22  Beav.  522.    So  a  reservation  by  a  leaser  of 
a  hotel  of  a  lien  upon  furniture  afterwarda  to  be  put  in  it:  Wright  v.  Bireher, 
5  Mo.  App.  322.    It  is  essential  that  the  after-acquired  ohattek  intended  to 
be  covered  by  the  mortgage  shoold  be  definitely  pointed  oat,  in  order  that 
they  may  be  distlngniahed  firam  other  ehattala  of  the  nme  kindi  Brett  ▼. 
Oofier,  8  Low.  461. 
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[18  MXTOAZiV,  W.] 

Wbibk  Spabxs  ntoM  Railroad  Coxpakt's  Jjocomcrnvm  Sxr  Fnui  to  ▲ 
8hoqp»  and  from  the  shop  the  fire  spreadB  aoron  a  street  to  a  dwelling- 
house*  the  owner  of  such  houee  can  recover  from  the  railroad  oompanj 
hia  loss,  nnder  a  statute  making  it  liable  for  an  injury  done  "  by  fire  oom- 
mnnicated  by  its  looomotiTe  engine.** 

LmrBANOB  GoxpAinr  Paying  a  Loss  caused  by  sparks  from  a  railroad  com- 
pany's locomotivet  and  for  which  the  oompany  is  responsible,  may  re- 
ooTer  from  the  railroad  oompany  such  loss  in  the  name  of  their  assored, 
and  a  release  execated  by  such  assared  to  the  railroad  company  is  no  bar 
to  such  action  by  the  insarance  company. 

TuBSPAfls  on  the  case,  founded  on  statnte  of  1810»  e.  86»  for 
loBs  caused  bj  burning  of  plamtifiTs  dwelling^honse.    The  fol- 
lowing facts  were  agreed  upon,  viz. :  That  a  carpenter  shop  was 
destroyed  by  fire  communicated  by  the  locomotiye  engine  of  de- 
fendants; that  a  high  wind  wafted  the  sparks  from  ilie  shop, 
while  burning,  oyer  a  street  sixty  feet  wide  to  plaintifb*  dwell- 
ing-house, and  set  it  on  fire;  that  plaintiflfs  were  insured  by  the 
Springfield  Mutual  Fire  Insurance  Company,  who  requested 
plaintiffs  to  commence  suit  against  defendants  to  compel  pay- 
ment of  plaintifls*  loss,  offering  to  indemnify  plaintiffti  from 
costs,  and  to  saye  them  harmless  in  reference  to  said  suit;  that 
plaintiffs  refused,  and  demanded  payment  of  their  loss  from  said 
insurance  company,  which  paid  it,  first  notifying  defendants 
that  they  did  not  release  them  from  any  claim  iliey  iliemselyes 
or  plaintiffs  might  haye  against  them  for  said  loss;  that  ilie  in- 
surance company  then  commenced  suit  in  plaintiflftf  name;  that 
afterwards  plaintiffs  executed  a  written  instrument  declaring 
that  they  had  receiyed  x>&JzxiGnt  of  their  loss  of  the  insurance 
oompany,  and  that  they  had  no  claim  against  defendants,  and 
did  not  authorize  the  suit  nor  wish  to  haye  it  prosecuted.    It 
was  further  agreed  that  if  receiying  payment  from  ilie  insurance 
oompany  by  plaintiffs  was  an  equitable  assignment  to  it  of  their 
claim  against  defendants,  the  release  was  in  fraud  of  ilieir  rights, 
and  defendants  are  liable  for  the  loss.    Otherwise  plaintiffs  are 
to  be  nonsuit. 

J.  WHlard  and  B.  A.  Chapman,  tat  the  plaintjilk 

Phdps,  for  the  defendants. 

By  Court,  Shaw,  0.  J.  This  is  an  action  of  first  impreedon, 
and  is,  we  belieye,  the  first  brought  upon  the  statute  of  1840,  c 
869  inyolying  the  present  question.    The  action  is  brought,  in 


720  Hart  t;.  Westebn  R.  R  Co.  [Maan. 

fact,  by  the  Springfield  Mutual  Fire  InBurance  Company,  for 
their  own  benefit,  in  the  name  of  the  present  plaintiffs,  under 
the  circumstances  mentioned  in  the  agreed  statement  of  facts, 
on  which  the  case  was  submitted  to  our  decision. 

1.  The  first  question  in  order,  it  appears  to  us,  is,  whether 
upon  the  facts  stated,  the  defendants  were  liable  to  anybody, 
and  for  any  loss,  by  force  of  statute  of  1840,  c.  85;  the  defend- 
ants insisting  that  the  case  is  not  within  the  statute.  The  stat- 
ute provides,  sec.  1,  that  ''  when  any  injuiy  is  done  to  a  build- 
ing or  other  property  of  any  person  or  corporation,  by  fire  com- 
municated by  a  locomotire  engine  of  any  railroad  corporation, 
the  said  railroad  corporation  shall  be  held  responsible,  in  dam- 
ages, to  the  person  or  corporation  so  injured.'* 

It  is  contended  that  the  plaintiff's  building  was  not  burnt  1  / 
fire  communicated  by  a  locomotive  engine,  within  the  meaning 
of  the  statute.  And  the  case  certainly  presents  a  question  of 
great  importance,  and  of  great  difficulty.  On  the  one  hand,  if 
the  word  "  communicated ''  is  used  in  the  broad  sense  in  which, 
without  force  or  violence  done  to  the  language,  it  may  be,  to 
include  all  burnings,  when  a  fire  is  communicated  by  the  engine 
directly  to  one  building,  and  thence  by  natural  and  ordinaiy 
means  extending  to  others,  without  the  intervention  of  any 
other  means,  the  effect  would  be  to  charge  the  railroad  company 
with  damages  to  an  unlimited  amount,  when  a  fire,  thus  origi* 
nating  in  a  village  or  ciiy,  has  spread  into  a  wide  conflagration. 
The  argument  is  earnestly  urged,  that  the  legislature  could  not 
have  intended  to  impose  a  responsibiliiy  so  serious  and  alarm- 
ing; and  it  is  insisted  that  the  term  **  communicated"  will  bear, 
and  ought  to  receive,  a  construction  more  limited,  so  as  to  re- 
strain the  operation  of  the  statute  to  the  case  where  the  veiy 
particles  of  fire  which  fall  upon,  and  kindle  the  flame  in,  the 
building  burnt,  must  have  emanated  from  the  engine  itself,  with- 
out the  intervention  of  any  other  object.  If  so  restricted  a 
sense  as  the  latter  had  been  intended  by  the  legislature,  it  seems 
strange  that  they  did  not  add  some  qualifying  word,  as  ''  im- 
mediately'' or  "  directly,"  to  the  word  "  communicated."  Per- 
haps some  light  may  be  derived  from  a  subsequent  clause  in  the 
same  section  of  the  statute,  which  provides,  that  **  any  railroad 
corporation  shall  have  an  insurable  interest  in  the  properly  for 
which  it  may  be  so  held  responsible,  in  damages,  along  its  route, 
and  may  procure  insurance  thereon  in  its  own  behalf."  These 
latter  words,  we  think,  describe  buildings  being  near  and  adja- 
cent to  the  route  of  the  railroad,  so  as'  to  be  exposed  to  tite 
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danger  of  fire  from  engines,  but  without  limiting  or  defining 
any  distance.  In  this  view  of  the  statute,  it  seems  difficult  to 
lay  down  any  general  rule.  From  the  language  made  use  of,  we 
can  not  think  it  was  intended  to  limit  its  operation  to  the  very 
first  building  which  might  be  touched  with  a  spark  or  other  fire 
from  the  engine,  and  not  extend  it  to  another  building,  contigu- 
ous though  it  may  be,  but  belonging  to  another  owner,  which 
must  necessarily  bum  with  it. 

In  the  present  case,  the  fire  was  transmitted,  by  ordinary  and 
natural  means,  from  the  shop  first  touched  by  sparks  from  the 
engine,  to  the  plaintiffs'  dwelling-house,  immediately  across  a 
street  not  yeiy  wide.  The  building  burnt  was,  then,  near  the 
route  of  the  railway.  Under  these  circumstances,  the  court  are 
of  opinion,  that  the  plaintiffs'  house  was  injured  by  fire  com- 
municated by  the  locomotive  engine  of  the  defendants,  within 
the  true  meaning  of  this  statute;  and  that  they  are  thereby  held 
responsible  in  damages,  to  the  plaintifiis,  the  persons  injured. 

2.  The  next  question  is,  whether  the  insurance  company,  hav- 
ing, pursuant  to  their  contract  of  indemnity,  paid  the  loss  to  the 
plaintiffs,  are  entitled  to  maintain  this  suit  in  the  plaintiffs' 
name,  but  for  their  own  benefit,  to  recover  the  damages  to  which 
the  defendants  are  liable  by  the  statute.  We  consider  this  to 
be  a  statute  purely  remedial,  and  not  penal.  Bailroad  com- 
panies acquire  large  profits  by  their  business.  But  their  busi- 
ness is  of  such  a  nature  as  necessarily  to  expose  the  property  of 
others  to  danger;  and  yet,  on  account  of  the  great  accommoda- 
tion and  advantage  to  the  public,  companies  are  authorized  by 
law  to  maintain  them,  dangerous  though  they  are,  and  so  they 
can  not  be  regarded  as  a  nuisance.  The  manifest  intent  and 
design  of  this  statute,  we  think,  and  its  legal  effect,  are,  upon 
the  considerations  stated,  to  afford  some  indemnity  against  this 
risk  to  those  who  are  exposed  to  it,  and  to  throw  the  responsi- 
bility upon  those  who  are  thus  authorized  to  use  a  somewhat 
dangerous  apparatus,  and  who  realize  a  profit  from  it.  This  in- 
demnity, provided  by  law  against  a  special  risk,  may  be  consid- 
ered as  a  quality  annexed  to  the  estate  itself,  and  passing  with 
it  to  any  and  all  persons  who  may  stand  in  the  relation  of  own- 
ers, however  divided  and  distributed  such  ownership  may  be. 
The  effect  of  the  statute  is,  to  diminish  the  specific  risk  to  which 
such  buildings  may  be  exposed,  from  their  proximity  to  the  rail- 
road, and  in  this  respect  to  put  them  upon  an  equality  with  other 
lisks. 

Now,  when  the  owner,  who  prima  facie  stands  to  the  whole 
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riaky  and  suffers  the  whole  loss,  has  engaged  another  person  to 
be  at  that  particular  risk  for  him,  in  whole  or  in  part,  the  owner 
and  the  insurer  are,  in  respect  to  that  ownership  and  the  risk 
incident  to  it,  in  effect  one  person,  haying  together  the  bene- 
ficial right  to  an  indemnity  provided  by  law  for  those  who  sus- 
tain a  loss  by  that  particular  cause.  If,  therefore,  the  owner 
domands  and  receives  payment  of  that  very  loss  from  the  in- 
surer, as  he  may,  by  virtue  of  his  contract,  there  is  a  manifest 
equity  in  transferring  the  right  to  indemnity,  which  he  holda 
for  the  common  benefit,  to  the  assurer.  It  is  one  and  the  same 
loss,  for  which  he  has  a  claim  of  indemnity,  and  he  can  equi- 
tably receive  but  one  satisfaction.  So  that,  if  the  assured  first 
applies  to  the  railroad  company,  and  reoeives  the  damages  pro- 
vided, it  diminishes  his  loss  pro  tarUo,  by  a  deduction  from,  and 
growing  out  of,  a  legal  provision  attached  to,  and  intrinsic  in, 
the  subject  insured.  The  liability  of  the  railroad  company  is, 
in  legal  effect,  first  and  principal,  and  that  of  the  insurer  sec- 
ondary; not  in  order  of  time,  but  in  order  of  ultimate  liability. 
The  assured  may  first  apply  to  whichever  of  these  parties  he 
pleases;  to  the  railroad  company,  by  his  right  at  law,  or  to  the 
insurance  company,  in  virtue  of  his  contract.  But  if  he  first 
applies  to  the  railroad  company,  who  pay  him,  he  thereby  dimin- 
ishes his  loss,  by  the  application  of  a  sum  arising  out  of  the 
subject  of  the  insurance,  to  wit,  the  building  insured,  and  hie 
claim  is  for  the  balance.  And  it  follows,  as  a  necessaiy  conse- 
quence, that  if  he  first  applies  to  the  insurer,  and  receives  his 
whole  loss,  he  holds  the  claim  against  the  railroad  company  in 
trust  for  the  insurers.  Where  such  an  equity  exists,  the  party 
holding  the  legal  right  is  conscientiously  bound  to  make  an  as- 
signment, in  equity,  to  the  person  entitled  to  the  benefit;  and  if 
he  fails  to  do  so,  the  cestui  que  trust  m&j  sue  in  the  name  of  the 
trustee,  and  his  equitable  interest  will  be  protected. 

But  we  think  this  position  is  exceedingly  well  sustained  by 
authorities.  A  case  very  much  in  point,  in  principle,  is  that  of 
Mason  v.  Sainsbury,  first  reported  as  a  manuscript  case,  in 
Marsh,  on  Ins.,  1st  Am.  ed.,  691,  and  since  in  3  Doug.  61.  It 
was  an  action  against  the  hundred,  brought  on  the  riot  act, 
to  recover  damage  sustained  by  the  plaintiff  in  the  riots  of  1780. 
The  plaintiff  had  an  insurance  on  which  he  had  recovered,  the 
insurance  office  having  paid  him  without  suit;  and  this  action 
was  brought  in  the  name  of  the  plaintiff,  with  his  consent,  for 
the  benefit  of  the  insurance  company.  It  was  decided  by  Lord 
Mansfield,  and  the  whole  court,  that  the  plaintiffs  were  entitled 
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to  recover.  Bnller,  J.,  said  it  was  to  be  treated  as  an  indem* 
nity,  in  which  the  principle  is,  that  the  insurer  and  the  insured 
are  as  one  person,  and  the  paying  by  the  insurer,  before  or  after, 
can  make  no  difference.  The  same  doctrine  is  fully  recognized 
by  the  court  of  king's  bench,  in  1823,  in  the  case  of  Clark  y. 
The  Hundred  of  Blything,  8  Dow.  &  Ry.  489;  S.  C,  2  Bam.  & 
Cress.  254.  It  goes  upon  the  ground,  that  the  hundred  are  lia- 
ble at  all  events,  and  the  private  contract  of  insurance,  dividing 
the  risk,  makes  no  difference  in  the  owner's  right  to  recover.  It 
was  likened  by  Lord  Mansfield  and  Ashurst,  J.,  in  8  Doug.  61, 
mpra,  to  the  case  of  abandonment,  in  marine  insurance,  where 
the  insurer  is  constantly  put  in  the  place  of  the  insured. 

A  similar  case  afterwards  came  before  the  court  of  common 
pleas,  in  1838,  and  was  very  elaborately  argued,  and  the  princi- 
ple above  stated  confirmed:  YcUe8  v.  Whyte^  4  Bing.  (N.  0.)  272; 
S.  0. ,  5  Scott,  640.  It  was  a  case  of  collision  at  sea,  in  which  the 
plaintiff  claimed  damages,  sustained  by  reason  of  the  defend- 
ant's vessel  having  run  foul  of  his  vessel  through  the  defendant's 
negligence.  The  plaintiff  had  recovered  of  the  underwriters  on 
his  vessel  a  certain  sum  for  the  same  loss,  and  the  defendant 
contended  that  this  sum  should  be  deducted;  but  it  was  held 
that  this  was  no  answer,  and  that  the  sum  thus  paid  by  the  in- 
surers ought  not  to  be  deducted.  This  case  was  also  distinguish- 
able from  the  former  in  this  respect;  that,  in  this,  the  suit  was 
not  brought  at  the  instance^  of  the  insurers.  But  the  court 
clearly  intimated,  that  the  owners,  having  an  absolute  right, 
could  recover  their  damages  in  that  suit,  and  that  if,  under  an 
indemnity  against  the  same  loss,  he  had  already  received  pay- 
ment, the  money  recovered  in  this  suit  would  be  held  in  toist 
for  the  insurers  who  had  thus  paid.  It  would  be  in  the  nature 
of  salvage,  received  by  the  assured  after  payment  of  a  total  loss. 
This  was  distinctly  held  by  Lord  Hardwicke,  in  Randal  v.  Coch- 
ran, 1  Yes.  sen.  98.  Where  owners  of  vessels,  unjustly  cap- 
tured by  the  Spaniards,  had  received  compensation  from  the 
underwriters,  and  afterwards,  upon  letters  of  marque  and  re- 
prisal, granted  by  the  government  against  the  Spaniards,  the 
owners  received  compensation,  it  was  decided  that  the  owners 
held  the  money,  so  received,  in  trust  for  the  underwriters,  in 
the  nature  of  salvage.  This  was  a  case  in  chancery,  but  where 
the  same  principle  can  be  carried  into  effect  in  the  ordinary 
forms  of  proceeding,  in  a  court  of  law,  the  same  principle  will 
be  applied.  If  the  trust  consists  in  an  equitable  liability  to  pay 
money,  it  will  be  recognized  and  enforced  in  a  suit  at  law. 
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It  is  clear  that  the  assured  has  a  right  to  recoyer  against  the 
insurer,  although  he  has  a  remedy,  at  the  same  time,  against  the 
party  by  law  liable.  Thus,  in  CuUen  v.  BuUer,  5  Mau.  &  Sel. 
466,  it  is  stated,  by  Lord  EUenborough,  that  it  is  no  objection 
to  the  plaintiffs  right  to  recover  of  the  underwriter,  that  hp 
may  have  a  right  also  to  recover  against  the  person  by  whose 
immediate  act  the  damage  was  occasioned.  This  being  true, 
and  it  being  also  true,  that  a  recovery  against  the  underwriter 
is  no  bar  to  a  suit  by  the  assured  against  the  party  primarily 
liable,  it  follows,  as  a  necessary  consequence,  that  after  a  pay- 
ment by  the  insurer,  by  compulsion  of  legal  process  or  volun- 
tarily, the  assured  becomes  trustee  for  the  insurer,  and  by  necea- 
saiy  implication  makes  an  equitable  assignment  to  him  of  the  right 
flo  to  recover.  See  opinion  of  Kent,  C.  J. ,  in  Grade  v.  New  York 
Ins,  Co. ,  8  Johns.  245.  There  is  a  more  recent  case  bearing  upon 
the  question  of  the  right  of  underwriters,  after  payment  of  a  loss^ 
to  claim  salvage,  obtained  by  the  assured,  the  result  of  which  may 
seem  opposed  to  the  above  cases,  because  the  underwriters  did 
not  recover  back:  Brooks  v.  McDonnell,  1  You.  &  Coll.  500. 
But  it  will  appear,  from  that  case,  that  the  doctrine  herein  above 
stated  was  afiirmed  at  the  bar  and  by  the  court;  and^that  the 
ease  was  decided  upon  the  ground  that  an  abandonment  had 
been  refused,  and  a  certain  sum  had  been  paid,  by  agreement, 
as  a  compromise  of  all  claims  on  both  sides. 

In  regard  to  the  right  of  the  insurance  company  to  sue  in  the 
name  of  the  assured,  we  think  the* cases  fully  affirm  the  position, 
that  by  accepting  payment  of  the  insurers,  the  assured  do  im- 
plicitly assign  their  right  of  indemnity,  from  a  party  liable,  to 
the  assured.  It  is  in  the  nature  of  an  equitable  assignment, 
which  authorizes  the  assignee  to  sue  in  the  name  of  the  assignor, 
for  his  own  benefit;  and  this  is  a  right  which  a  court  of  law  will 
support,  and  will  restrain  and  prohibit  the  assignor  from  defeating 
it  by  a  release.  The  formal  discharge,  therefore,  given  by  the 
nominal  plaintiffs,  is  not  a  bar  to  the  action:  See  Payne  v. 
Rogers,  1  Doug.  407;  Whitehead  v.  Hughes,  2  Cromp.  &  M.  318; 
PhiUips  V.  Clagett,  11  Mee.  &  W.  84;  Timan  v.  Leland,  6  Hill 
<N.  Y.)  237;  Brown  on  Actions,  105. 

Judgment  for  the  plaintiffs. 


FiBB  CoBCMUinoATBD  BT  Sparks  froh  Looomotivx. — Under  geoenl  itsfe- 
utes,  chapter  63,  Bection  101,  of  MassachuBetts,  if  a  spark  from  a  locomotiv* 
CDgine  of  a  railroad  corporation  sets  fire  to  grass  near  the  track,  and  the  fire 
spreads  in  a  direct  line,  without  any  break,  across  land  of  several  different 
proprietors,  and  a  highway,  to  wood  land  half  a  mile  distant  from  the 
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road,  the  corporation  is  responsible  in  damages  to  the  owner  of  the  wood 
which  the  fire  there  consumes:  Perley  v.  EcuAem  RaUroad  Co.^  98  Mass.  414. 
So  a  railroad  company  which  has  leased  its  railroad  to  another  company,  with 
stipulations  that  the  whole  transportation  of  passengers  and  freight  upon  the 
railroad  shall  be  done  by  the  lessees,  is  responsible  in  damages  for  buildings 
upon  its  route,  which  are  destroyed  by  fire  communicated  by  a  locomotive 
engine  owned  and  used  upon  the  railroad  by  the  latter  company,  and  it  is  im- 
material that  one  of  the  buildings  was  destroyed  by  the  spreading  of  the  fire 
from  other  buildings,  and  that  by  consent  of  the  railroad  company,  it  stood 
partly  within  the  location  of  the  railroad:  Ingeraoll  v.  S,  <&  P,  B.  B,  Co.,  8 
Allen,  438.  A  judgment  against  a  railroad  company,  for  damages  for  the  de- 
struction of  a  building  by  fire  communicated  by  a  locomotive  engine,  is  a  bar 
to  a  subsequent  action  by  the  same  plaintiff  against  the  company  for  dam- 
ages for  the  destruction  of  other  buildings  by  fire  communicated  from  the 
building  first  destroyed,  although  the  sul^equent  action  is  brought  and  pros- 
ecuted for  the  benefit  of  an  insurance  company  which  has  paid  to  the  plaint- 
iff the  amount  of  a  policy  of  insurance  upon  such  other  buildings:  Trask  v. 
Hartford  and  N.  H,  R,  R,  Co,,  2  Id.  331;  all  citing  the  principal  case. 

The  pbincipal  case  is  also  cited  to  the  point,  that  an  assignment  of  a 
chose  in  action  gives  the  assignee  a  right  to  sue  upon  it  in  the  name  of  the 
assignor  for  his  own  benefit,  in  Angell  v.  Stojie,  110  Mass.  55;  that  the  stat- 
ute of  1840,  c.  85,  re-enacted  in  Gen.  Stats.,  c.  63,  sec.  101,  is  purely  reme- 
dial in  its  nature,  and  is  to  be  interpreted  fairly  and  liberally,  so  as  to  secure 
to  parties  injured  an  indemnity  from  those  who  reap  the  advantages  and 
profits  arising  from  the  use  of  a  dangerous  mode  of  locomotion,  by  means  of 
which  buildings  and  other  property  are  destroyed,  in  Ross  t.  Boston  and  W. 
R.  R,  Co.,  6  Allen,  90;  Eastern  R,  R.  Co,  v.  Relief  R  Ins,  Co,,  98  Mass.  423; 
and  is  cited  in  WcUl  v.  Mason,  102  Id.  316,  ias  an  example  of  how  the  doc- 
trine of  subrogation  has  been  applied  by  courts  of  equity  to  a  great  variety 
of 


Bakeb  V.  Bakeb. 

[13  MBTOAZ«r,  126.] 
In  Tbsbpass  ds  Bonis  Aspobtatis,  an  Averment  of  the  Value  of  the 
articles  carried  away  is  not  a  material  averment.  The  omission  of  it  is 
a  defect  of  form  only;  it  is  cured  by  pleading  in  chief  and  by  the  ver- 
dict, and  is  no  ground  of  exception  to  the  admission  of  evidence  to  prove 
the  value. 

Tbespass  for  taking  and  carrying  away  goods.  At  the  trial, 
plaintifif  offered  evidence  of  the  value  of  the  goods.  Defendant 
objected  to  the  admission  of  the  evidence,  because  there  was  no 
averment  iD  the  declaration  that  the  goods  were  of  any  value. 
Objection  overruled.    Defendant  excepted.    Verdict  for  plaintiff. 

O,  Parker,  for  the  defendant. 

E,  Clarke,  for  the  plaintiff. 

By  Court,  Shaw,  G.  J.  In  trespass  de  bonis  asportatis  an  aver* 
ment  of  the  value  of  the  articles  carried  away  is  not  a  material 
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ayexment.  The  omission  of  it  is  a  defect  of  form,  which  can  be 
taken  advantage  of  by  special  demnrier  only.  The  defect  ia 
cured  by  pleading  in  chief  and  by  the  yeidict:  Com.  Dig.. 
Pleader,  3  M.  1,  8;  Newcomb  v.  Ramer,  2  Johns.  421,  note; 
Usher  v.  BusheU^  1  Sid.  39.  The  case  of  Hope  v.  Comnumweallh, 
9  Mete.  134,  which  was  an  indictment  for  larceny,  where  the 
value  is  material  both  to  the  jurisdiction  and  the  judgment,  bears 
no  analogy  to  the  present  case.  Proceedings  in  criminal  cases 
are  goTemed  by  different  rules.  The  defect  of  form  in  the 
declaration  afforded  no  ground  of  exception  to  the  admission  of 
the  evidence. 
Exceptions  overruled. 


HOLBBOOK    V.   LaGEET. 

[13  MXTOALT,  132.] 
DKnNDANT  MAT    SeT  OfF  IN    A  SUIT  BY  A    SimVIVINO    PaBTMSR    apOD  ft 

debt  due  the  firm,  a  debt  due  to  hira  by  Buch  surviving  partner  individu- 
ally. 

AssxTMPsrr  by  surviving  partner  of  the  firm  of  Holbrook  & 
Houghton  on  a  note  for  three  hundred  and  forty-nine  dollars 
and  fifty  cents,  given  by  defendant  to  said  firm.  Defendant 
filed  a  set-off  of  one  hundred  and  fifty  dollars  cash  paid  to  plaint- 
iff, and  offered  to  prove  that  he  loaned  plaintiff  that  amount. 
Court  ruled  that  money  lent  by  defendant  to  plaintiff  could  not 
be  set  off  against  a  claim  in  favor  of  Holbrook  &  Houghton, 
although  sued  by  Holbrook  alone  as  surviving  partner.  Defend- 
ant excepted  to  the  ruling. 

Sione,  for  the  defendant. 

J,  G,  B,  Davia^  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  On  a  suit  brought  by  the  plaintiff  aa 
surviving  partner  of  Holbrook  &  Houghton,  the  defendant  offers, 
by  way  of  set-off,  evidence  of  a  subsequent  loan  of  money  made 
by  him  to  the  plaintiff  Holbrook  alone.  There  is  nothing  in  the 
facts  to  show  that  the  deceased  partner,  Houghton,  did  not  die 
before  the  loan  made  by  the  defendant  to  Holbrook.  The  debt 
sued  became  due  in  July,  1844,  and  the  loan  was  made  by  the 
defendant  in  February,  1845.  But  we  will  assume,  for  the  pur- 
poses of  the  present  inquiry,  that  the  loan  by  the  defendant  to 
Holbrook  was  made  whilst  both  partners  were  living.  The  gen- 
eral rule  of  the  common  law  certainly  is,  that  a  debt  due  to 
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partners  is  due  to  them  jointly;  and  upon  the  death  of  one,  the 
sole  right  survives  to  the  other.     It  is  true  that  the  survivor  col- 
lects partnership  debts,  under  a  liability  to  account;  but  at  law 
he  is  the  sole  creditor,  and  has  the  sole  power  to  collect  the 
debt,  and  to  maintain  a  suit  to  recoyer  it.    And  all  the  legal 
consequences  resulting  from  this  principle  are  held  to  flow  from 
it.     The  surviving  partner,  in  suing,  may  join  a  separate  debt 
of  his  own :  Hancock  y.  Haywood^  3  T.  B.  433.     So  a  surviving 
partner,  in  a  suit  against  him  for  a  separate  debt  of  his  own,  may 
set  off  a  debt  due  to  him  and  his  deceased  partner  jointly:  SUp- 
per  V.  Stidslone,  5  Id.  493.     So  a  debt  due  from  the  plaintiff,  as 
surviving  partner,  may  be  set  off  against  a  debt  due  from  the  de- 
fendant to  the  plaintiff  severally:  French  v.  Andrade,  6  Id.  682. 
In  our  own  courts,  it  has  been  held  that  a  surviving  partner  of 
two  Arms  may  join  demands  of  both  in  one  suit.     It  is  so  far 
held  to  be  his  duty  to  do  so,  that  he  can  have  but  one  bill  of 
cost  if  he  brings  two  actions:  Stafford  y.  (roZd,  9  Pick.  533. 
Neither  the  admininistrator  of  the  deceased  partner,  nor  any 
creditor  of  the  partnership,  can  have  any  suit  or  proceeding,  in 
law  or  in  equity,  against  the  partnership  debtor,  unless  through 
legal  proceedings  in  insolvency,  instituted  on  the  application  of 
the  debtor,  or  of  the  creditors.     Till  then,  the  law  makes  no 
distinction  between  a  debt  originally  due  to  a  pariy  seYerally, 
and  a  debt  due  to  him  as  surviving  partner.     It  is  not  the  less  a 
debt  due  to  him  in  his  own  right,  because,  when  collected,  he 
may  be  personally  liable  to  account  for  it  on  settlement  of  the 
partnership  account,  as  for  other  payments  made  to  him  as 
partner. 

Nor,  as  we  think,  has  this  rule  been  altered  by  the  revised 
statutes,  c.  96,  sec.  1,  providing  for  the  set-off  of  mutual  de- 
mands. After  the  death  of  one  partner,  the  demand  of  the  sur- 
vivor against  the  debtor  of  the  Arm,  and  of  such  debtor  against 
the  surviving  partner,  are  strictly  mutual.  Section  eight  pro- 
vides for  the  case  where  there  are  several  persons  either  debtors 
or  creditors.  By  section  four,  the  demand  to  be  set  off  must  be 
due  to  the  defendant  in  his  own  right.  Here  it  is  so.  This 
section  manifestly  refers  to  cases  of  executors,  administrators, 
trustees,  and  all  parties  suing  or  being  sued  in  a  representative 
capacity.  It  was  strongly  pressed  by  the  plaintiff's  counsel, 
that  to  allow  this  set-off  would  be  to  authorize  the  appropriation 
of  partnership  funds  to  pay  the  private  debt  of  one  of  the  part- 
ners, to  the  injury  of  partnership  creditors.  But  this  argument 
is  specious  rather  than  sound.    We  are  not  to  presume,  neooi- 
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sarily,  that  there  are  outstanding  partnership  debts,  or  that  the 
funds  are  not  ample  to  meet  them. 

But  how  does  it  affect  partnership  creditors  ?  If  the  surviving 
partner  could  recover  the  whole,  without  the  deduction  of  the 
demand  which  the  defendant  seeks  to  set  off,  he  would  be  liable, 
indeed,  to  pay  the  partnership  debts,  if  there  are  any.  But  he 
would  be  equally  liable  without;  and  in  either  case,  these  cred- 
itors must  look  alone  to  his  personal  liability,  and  would  have 
no  means  of  compelling  him  to  appropriate  the  specific  money 
so  recovered  to  the  payment  of  their  debts. 

The  court  are  of  opinion  that  the  set-off  should  have  been 
allowed. 


Sbt-off  in  Favob  of  SuBvrviNO  Pabtneb. — In  an  action  afpunat  a  sorviv- 
ing  partner,  upon  a  partnership  debt,  he  may  set  off  a  debt  dne  him  indlvid- 
nally  from  plaintiff:  LetoU  v.  Ctdbertson,  14  Am.  Deo.  607. 


MOBSE  V.   GrODBABD. 

[13  KXXOALF,  177.] 

Whkrk  Lesske,  to  Prevent  being  Actuallt  Expelled  fboh  the  De- 
mssD  Premises,  yields  the  possession  thereof  and  attorns,  in  good  faith, 
to  one  having  a  paramount  title  to  his  lessor,  and  a  right  to  immediat* 
possession,  it  is  equivalent  to  an  actual  ouster,  and  is  a  good  defense  to 
an  action  for  the  rent  by  the  lessor  against  his  lessee. 

Where  Tenant  Relies  on  an  Ouster  in  Pais,  without  Judgment,  he 
has  the  burden  of  proving  the  validity  of  the  elder  title,  the  actual  .eD* 
try  under  it,  and  that  he  acted  in  good  faith,  and  without  oollunon  with 
the  party  entering. 

Debt  to  recover  five  dollars,  one  month's  rent  of  a  tenement. 
At  the  trial  plaintiff  offered  in  evidence  a  lease  of  a  certain-  tene- 
ment for  one  year,  reserving  monthly  rent.  This  action  vraa 
brought  for  the  rent  of  April,  1846.  Defendant  admitted  en- 
tering under  the  lease,  and  that  he  was  still  in  possession.  H« 
was  allowed,  against  plaintiff's  objections,  to  prove  that  in  Feb- 
ruary, 1846,  Benedict  &  Merrick,  being  the  owners  of  the  tene- 
ment, entered  into  the  same,  and  required  him  to  pay  rent  to 
them,  and  that  he,  in  order  to  prevent  being  expelled  therefrom, 
agreed  to  pay  rent  to  them,  after  that  time.  Defendant  intro- 
duced sundry  deeds,  and  other  evidence,  to  prove  the  title  of 
Benedict  &  Merrick.     The  other  facts  appear  in  the  opinion. 

Bridges,  for  the  plaintiff. 

Randall  and  Hartshorn,  for  the  defendant. 
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By  Court,  Shaw,  0.  J.  In  a  justice  action  of  debt  for  a 
month's  rent,  the  defense  was,  that  the  defendant  had  been 
ousted,  by  persons  having  a  paramount  title,  before  the  com- 
mencement of  the  time  for  which  the  rent  was  claimed.  The 
defendant  offered  evidence  to  show,  that  persons  haying  a  valid 
title,  paramount  to  that  of  the  defendant  and  his  lessor,  the 
plaintiff,  and  having  an  immediate  right  of  entzy,  and  of  posses- 
sion under  it,  made  an  actual  entiy  on  the  premises,  and  re- 
quired the  defendant  to  pay  rent  to  them  from  the  time  of  such 
entry,  or  quit  the  premises.  But  it  is  objected  to  this  defense, 
that  a  tenant  can  not  contest  the  title  of  his  lessor,  nor  set  up  a 
paramount  adverse  title  in  a  third  person.  And  we  think  it  well 
settled,  that  a  lessee,  taking  the  estate  of  his  lessor,  and  enter- 
ing into  possession  under  it,  admits  his  title  and  is  estopped 
from  denying  that  title;  or,  what  is  in  effect  the  same  thing,  is 
estopped  from  setting  up  an  outstanding  title  in  a  third  person: 
Doe  V.  Smythe,  4  Mau.  &  Sel.  347;  Doe  v.  MUs,  2  Ad.  &  E.  17. 
But  this  is  not  inconsistent  with  another  rule,  that  where  there 
is  an  eviction  or  ouster  of  the  lessee,  by  a  title  paramount,  which 
he  can  not  resist,  it  is  a  good  bar  to  the  demand  for  rent,  on  the 
plain  ground  of  equity,  that  the  enjoyment  of  the  estate  is  the 
consideration  for  the  covenant  to  pay  rent,  and  when  the  lessee 
is  deprived  of  the  benefit,  he  can  not  be  held  to  pay  the  compen- 
sation: Bac.  Abr.,  Rent,  L;  Cruise's  Dig.,  tit.  28,  c.  3.  It  is 
not  enough,  therefore,  that  a  third  party  has  a  paramount  title; 
but,  to  excuse  the  x>&ynient  of  rent,  the  defendant  must  have 
been  ousted  or  evicted,  under  that  title:  Hunir.  Gope,  Cowp. 
242;  PendleUm  v.  DyeU,  4  Cow.  681. 

But  an  eviction  under  a  judgment  of  law  is  not  necessary.  An 
actual  entry,  by  one  having  a  paramount  title  and  present  right 
of  entry,  is  an  ouster  of  the  tenant.  He  can  not  lawfully  hold 
against  the  title  of  such  party.  He  is  not  bound  to  hold  unlaw- 
fully, and  subject  himself  to  an  action,  and  is  not,  therefore, 
compellable  to  resist  such  entzy:  Hamilton  v.  CvMs,  4  Mass.  349 
[3  Am.  Dec.  222].  So  where  an  execution  creditor  is  put  into 
possession  by  the  sheriff,  under  the  levy  of  an  execution,  he  has 
the  actual  and  exclusive  possession,  and  may  maintain  trespass: 
Gore  V.  Bratier,  3  Id.  523  [3  Am.  Dec.  182].  There  is  a  recent 
case,  which  seems  to  us  alike  in  principle,  Smith  v.  Shepard,  15 
Pick.  147  [26  Am.  Dec.  432].  A  mortgagor  in  possession  made 
a  lease  for  years,  reserving  rent.  Afterwards,  the  mortgagee, 
having  a  paramount  title,  entered,  as  he  lawfully  might,  with  right 
to  take  the  rents  and  profits.    In  a  suit  by  lessor  against  lessee 
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for  rent,  such  entzy  under  a  paramount  title  was  held  to  be  an 
ouster,  and  a  good  bar  to  tbe  action.  It  is  to  be  understood, 
that  when  a  tenant  thus  relies  on  an  ouster  in  pais,  without 
judgment,  he  has  the  burden  of  proving  the  validity  of  the  elder' 
title,  the  actual  entry  under  it,  and  that  he  acted  in  good  faith, 
and  without  collusion  with  the  party  entering. 

The  instruction  to  the  jury  was,  that  if  the  defendant,  bona 
fide,  had  yielded  possession  of  the  premises  to  Benedict  and 
Merrick,  to  prevent  being  actually  expelled;  that  the  plaintiff  had 
notice  of  this;  and  that,  upon  the  evidence,  Benedict  and  Mer- 
rick had  a  good  title,  paramount  to  that  of  the  defendant  and 
his  lessor,  and  the  right  of  immediate  possession;  their  entry 
was  equivalent  to  an  actual  ouster,  and  was  a  good  defense  to 
the  action  for  rent.  This  direction,  we  think,  was  right;  and 
the  jury,  hy  returning  a  verdict  for  the  defendant,  affirmed  these 
facts. 

Exceptions  overruled. 

Eviction  of  a  Tenant  Ousts  the  Landlord,  and  the  tenant  may  there- 
after accept  a  lease  from  the  evictor:  Fonier  v.  Morria,  13  Am.  Dec.  206. 
The  principal  case  is  cited  to  the  point  that  the  eviction  of  the  tenant  from 
the  demised  premises,  either  by  the  landlord  or  by  title  paramount,  is  a  bar 
to  any  demand  for  rent,  because  it  deprives  him  of  the  whole  oonsideration 
for  which  rent  was  to  be  paid,  in  Royce  v.  OuggenheiM,  106  Mass.  202. 


Snell  v.  Snow. 

[13  HXTGALT.  278.] 

Declaration  in  an  Action  fob  Slander  is  Insufficient,  which  alleges 
that  defendant  falsely  and  maliciously  said  of  plaintiff  "she  is  a  bad 
girl,  a  very  bad  girl,  and  unworthy  to  be  employed  by  any  company  in 
Lowell,  meaning  thereby  that  she  was  a  lewd,  lascivious,  and  wanton 
person,  and  was  guilty  of  the  crimes  of  fornication,  prostitution,  lewd- 
ness," etc. ,  for  want  of  an  ayerment  or  colloquium  that  would  warrant 
the  innuendo. 

WrrNESS,  in  AcnoN  fob  Slander,  having  Testified  as  to  the  Words 
Spoken  by  defendant,  can  not  state  what  meaning  he  understood  the 
defendant  to  conve}  by  the  words. 

Slander.  The  first  count  alleged  that  defendant,  on  Novem- 
ber 28,  1844,  "falsely,  etc.,  published,  etc.,  of  plaintiff,  the 
words,  'she  [meaning  plaintiff]  is  a  bad  girl,'  meaning  that 
plaintiff  was  a  prostitute,  and  had  committed  the  atrocious  crime 
of  fornication."  The  second,  fourth,  and  fifth  counts  alleged 
that  defendant,  on  different  days,  said  of  plaintiff,  "  She  is  a 
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Teiy  bad  gixl,  meaning  thereby  that  she  was  a  lewd,  lascivious, 
and  wanton  person,  and  had  committed  and  was  guilty  of  the 
crimes  of  fornication,  prostitution,  lewdness,"  etc.  The  third 
alleged  that  he  said:  **  She  is  a  bad  girl,  and  unworthy  to  be 
employed  by  any  company  in  Lowell,"  meaning  as  alleged  in 
the  other  counts.  The  sixth  alleged,  that  defendant  '*  did  loudly 
and  publicly,  openly  and  falsely,  charge  the  plaintiff  with  being 
guilty  of  the  crimes  of  fornication,  lewdness,  lasciviousness,  and 
wantonness."  Flea,  the  general  issue.  The  trial  was  had  on 
the  sixth  cotmt  alone,  the  judge  sustaining  the  defendant's  ob- 
jection that  the  first  five  were  insufficient,  the  words  spoken  not 
being  actionable  without  a  further  colloquium  than  was  con- 
tained in  said  counts.  Witness  French,  called  by  plaintiff,  hay- 
ing testified  to  the  words  spoken  by  defendant,  as  alleged  in  the 
declaration,  was  asked  what  he  understood  the  defendant  to 
convey  by  these  words.  Defendant  objected,  and  the  objection 
was  sustained.  Verdict  for  defendant.  Plaintiff  alleged  excep- 
tions to  the  ruling  of  the  court  on  the  above  question,  and  the 
sufficiency  of  the  first  five  counts. 

J.  O.  AbboU,  for  the  plaintiff. 

Edpkinson  and  B,  F.  BuMer,  for  the  defendant. 

By  Court,  Smiw,  C.  J.  From  that  portion  of  the  evidence 
stated  in  the  bill  of  exceptions  only,  it  seems  difficult  to  avoid 
the  belief  that  the  words  relied  on  to  maintain  this  action  of 
slander  constituted  a  privileged  communication,  and  so  were  not 
actionable.  But  as  the  case  was  not  placed  on  that  ground,  and 
as  it  may  be  presumed  that  the  whole  case  does  not  appear  in 
the  bill  of  exceptions,  we  shall  consider  only  the  points  taken, 
without  regard  to  any  other  supposed  views,  which  might  have 
been  suggested. 

1.  The  first  objection  taken  by  the  plaintiff  is,  that  the  court 
sustained  the  defendant's  exception  to  the  first  five  counts,  as 
insufficient,  because  the  words  set  forth,  without  suitable  aver- 
ments and  colloquia  to  explain  and  enlarge  their  meaning,  if  the 
case  would  warrant  it,  were  not  actionable.  This  would  at  first 
appear  to  be  a  demurrer  ore  ienus  to  these  counts,  to  be  decided 
by  the  court,  which  was  sustained,  and  which  would  be  irreg- 
ular. But  taken  altogether,  we  think  that  it  was  an  expression 
of  opinion,  on  the  part  of  the  court,  that  these  counts  would  be 
deemed  bad  on  a  motion  in  arrest  of  judgment,  should  a  verdict 
be  rendered  on  them,  and  therefore  it  would  be  useless  to  go 
into  evidence  to  obtain  a  verdict,  which  could  not  be  the  found- 
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ation  of  a  judgment;  and  that  in  this  decision  the  party  ac- 
quiesced, and  proceeded  upon  the  sixth  count.  This  count  was 
general,  alleging  that  the  defendant  openly  and  publicly  charged 
the  plaintiff  with  being  guilty  of  the  offense  of  fornication, 
lewdness,  etc.,  and  in  effect,  therefore,  chaiged,  in  another 
form,  the  same  slanders  set  forth  more  particularly  in  the  pre- 
ceding counts.  By  this  course,  in  confining  the  evidence  to 
the  last  count,  the  plaintiff  could  sustain  no  inconyenience,  if 
the  judge  was  right  in  his  opinion  that  those  counts  were  bad 
and  insufficient.  On  the  contrary,  she  would  obtain  a  benefit 
from  it,  by  being  saved  the  expense  of  a  useless  trial,  and  by 
avoiding  the  hazard  of  losing  the  benefit  of  a  verdict,  if  she 
should  get  one,  on  a  good  count,  because  such  count  was  con- 
nected with  those  which  would  be  held  bad  on  a  motion  inarroefc 
of  judgment. 

This  court  entirely  concurs  in  the  opinion  of  the  court  of 
common  pleas,  that  tiie  first  five  counts  are  bad.  The  words  set 
forth  in  all  of  them  were,  ''  she  is  a  bad  girl,"  or  ''  a  veiy  bad 
girl."  There  was  no  averment  of  other  conversation  which  took 
place  at  the  same  times,  nor  any  averments  of  other  exterior 
facts,  which,  if  true,  would  give  a  peculiar  force  and  effect  to 
the  words  used,  or  show  that,  though  in  their  natural  meaning 
they  did  not  impute  unchaste  conduct  to  the  plaintiff,  yet,  in 
the  connection  in  which  they  were  used  and  applied  to  the 
plaintiff,  they  would  have  that  effect.  It  is  true  that  these 
words  are  greatly  enlarged  and  expanded  by  the  innuendoes; 
but  these  can  not  aid  the  declaration,  and  make  it  good.  The 
reasons  for  this  are  so  fully  stated,  and  the  point  is  so  decid- 
edly settled,  in  the  cases  of  Bloss  v.  Ibbey,  2  Pick.  320,  and 
Carter  v.  Andrews,  16  Id.  1,  that  it  seems  unnecessaiy  to  re- 
capitulate them. 

2.  The  other  exception  of  the  plaintiff  is  also,  in  the  opinion 
of  the  court,  untenable.  The  witness,  after  stating  all  that  the 
defendant  said,  with  all  the  attendant  circumstances  and  con- 
nections, was  asked  what  meaning  he  understood  the  defendant 
to  convey  by  these  words.  The  judge  very  properly  decided 
that  the  witness  might  testify  to  any  existing  facts  or  circum- 
stances to  which  the  defendant  alluded  and  referred,  if  any; 
but,  having  given  the  whole  conversation,  it  was  for  the  juiy  to 
decide  what  was  meant  by  the  language  used,  and  that  it  was 
not  competent  for  the  witness  to  testify  to  his  understanding  of 
the  defendant's  meaning,  in  the  language  used.  If  the  words, 
in  their  ordinaiy  sense,  according  to  the  rules  of  language,  im« 
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puted  a  charge  of  tmchasteness  and  crime,  or  if,  taken  in  their 
connection  with  other  facts  or  words,  thej  would  bear  that 
meaning,  we  are  to  presume  that  the  jury  would  so  find.  If,  in 
their  natural  import,  or  with  accompanying  words  and  facts,  they 
would  not  bear  that  meaning,  the  witness'  understanding  of 
them  could  not  legitimately  govern  or  aid  the  jury,  and  would 
therefore  be  incompetent.  It  would  be  to  make  the  defendant's 
liability  depend,  not  on  his  own  malicious  intent  and  purpose, 
in  using  the  language,  which  might  be  quite  innocent  and  free 
from  blame,  but  upon  the  misconception  or  morbid  imagination 
of  the  person  in  whose  hearing  they  were  spoken. 
Exceptions  overruled. 

OfnoB  OF  CoLLOQUiuH  AND  Inkubndo:  See  note  to  Van  Veehim  ▼.  Hop- 
hinSf  4  Am.  Deo.  349-351,  where  the  eabject  is  discnflBed.  The  prinoiiMl 
case  JB  cited  to  the  point,  that  facts,  which  determine  the  slanderoos  m<*a«ii^g 
of  words  harmless  in  themselves,  are  usually  stated  in  a  prefatory  manner, 
followed  by  a  positive  averment  or  coUoqniam,  that  the  discourse  was  of  and 
oonoeming  these  droumstanoes,  and  an  omission  in  this  respect  will  not  be 
aided  by  mere  innuendos,  in  Brettuny,  Anthony,  103  Mass.  39;  Cool;  v.  Cook, 
100  Id.  195. 

WrrKBSs'  Impressions  of  Meaning  of  Wobds  Alleged  to  be  SLANDEBOUSi 
See  note  to  Van  Vechien  v.  HopHnt,  4  Am.  Dec  352-354,  where  the  subject 
is 
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[18  HR0AX.F.  288.] 

QnmoH  AS  Evidbnoe. — ^Where,  in  an  action  for  damages  for  injury  bob 
tained  by  plaintiff's  garden  and  nursery  from  smoke,  heat,  and  gas  from 
defendants'  brick-kiln,  two  witnesses,  being  experienced  gardeners,  had 
testified  to  the  injury  that  such  smoke,  heat,  and  gas  had  caused,  they 
were  asked,  "  what  was  the  amount  of  damage"  by  the  injury  of  which 
they  had  before  testified,  and  it  was  held  a  proper  question. 

TsESPASs  on  the  case  against  one  Binnej  and  Nathaniel  Bur- 
pee to  recover  damages  for  injury  alleged  to  be  done  to  plaint- 
i£rs  garden  and  nursery  by  smoke,  heat,  and  gas  from  their 
brick-kilns,  near  by.  Defendants  pleaded  severally  the  general 
issue.  On  the  trial,  the  evidence  showed  that  Binney  and 
others  owned  the  brick  yard,  and  had  leased  it  to  defendant 
Burpee;  that  it  had  been  used  as  such  before  plaintiff  planted 
his  garden;  that  in  June  and  July,  1845,  said  Burpee  made  and 
burned  a  kiln  of  bricks,  and  that  while  the  kiln  was  burning, 
for  three  or  four  days  the  weather  was  lowery,  and  the  wind 
blew  so  as  to  take  the  smoke,  heat,  and  gas  from  the  kiln  upon 
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the  plaintifTB  garden  and  nurseij.  Willett  and  Walker,  two  ex- 
perienced gardeners,  who  examined  the  garden  after  the  hom- 
ing of  the  kiln  in  Jnly,  testified,  without  objection  from  defend- 
ants, of  the  injuij  to  the  trees,  froit,  and  yegetation  which  thej 
had  noticed,  and  which  was,  in  their  opinion,  caused  by  the 
smoke,  etc.,  from  the  boming  kiln,  in  the  state  of  the  weather 
mentioned.  They  were  then  asked,  "  what  was  the  amount  of 
damage"  by  the  injury  of  which  they  had  before  testified.  De- 
fendants objected.  Objection  overruled,  and  question  put  to  and 
answered  by  each  witness.  Verdict  for  defendant  Binney,  and 
against  defendant  Burpee  for  nine  hundred  and  ninety-three 
dollars  damages.  Burpee  alleged  exoeptiona  to  the  above  ruling 
of  the  court. 

BuUrick,  for  Burpee. 

MeUen  and  Hoar,  for  the  plaintiff. 

By  Court,  Dewet,  J.  The  only  objection,  now  urged  to  the 
ruling  at  the  trial,  is  the  admission  of  the  testimony  of  Willett 
and  Walker,  as  to  their  opinion  of  the  amount  of  damages  sus- 
tained by  the  plaintiff,  by  the  injuries  which  they  had  already 
specified  in  detail.  As  a  general  rule,  witnesses  are  to  testify  to 
facts,  and  the  jury  are  to  draw  the  inferences  and  form  the  opin- 
ions which  are  to  goTem  the  case.  In  the  application  of  thia 
principle,  it  has  been  sometimes  supposed  that  it  should  be  car- 
ried so  far  as  to  exclude  the  opinion  of  witnesses  as  to  the  value 
of  property  which  is  in  controversy;  and  decisions  to  this  effect 
are  found  in  the  New  Hampshire  reports:  Ibion  of  Rochester  v. 
Town  of  Chester^  3  N.  H.  349;  Town  of  Peterborough  v.  Town  of 
Jaffrey,  6  Id.  462;  Whipple  v.  Walpole,  10  Id.  130;  Beard  v. 
Kirk,  11  Id.  397.  The  cases  cited  from  Warren  v.  Wheeler,  21 
Me.  484;  BriU  v.  Flagler,  23  Wend.  364;  and  KeUoggT.  Krauser^ 
14  Serg.  &  B.  137  [16  Am.  Dec.  480],  sanction  the  contrary 
doctrine. 

It  seems  to  us  that  it  would  be  impracticable  to  dispense  with 
this  species  of  testimony,  in  many  actions  of  trover  for  personal 
property,  where  no  detail  of  facts  could  adequately  inform  the 
jury  of  the  value  of  the  articles.  The  opinion  of  a  witness,  as 
to  the  value  of  a  horse,  is  much  more  satisfactory  evidence  than 
a  detailed  statement  of  his  size,  color,  age,  etc.,  to  give  the  jury 
the  requisite  information,  to  enable  them  to  assess  damages  for 
the  conversion  of  such  a  horse.  In  the  present  case,  the  evi- 
dence of  opinion  was  offered  under  the  most  favorable  circum- 
stances for  its  admission.   The  witnesses  were  men  having  prao- 
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tical  experience  wiQi  the  subject  of  oultiTating  fruit-trees  and 
shrubs;  they  had  already  stated,  in  detail  to  the  jury,  the  nature 
and  extent  of  the  injury,  so  far  as  description  of  that  kind  could 
give  information;  and  to  this  they  were  allowed  to  add  also  their 
opinion  as  to  the  amount  of  damage  occasioned  by  the  injury^ 
of  which  they  had  before  testified. 
The  court  are  of  opinion  that  the  testimony  was  competent 

Exceptions  overruled. 

• 

Ofihioks  as  Evidenor. — ^The  principftl  case  is  cited  to  the  point  that  it 
has  now  become  the  well-settled  law  of  Massachusetts  that  the  valne  of  prop- 
erty,  real  or  personal,  when  in  controversy,  may  be  proved  by  the  testimony 
of  witnesses  acquainted  with  the  subject,  and  who  are  sufficiently  familiar 
with  it  to  give  an  opinion  of  its  value,  in  Shaw  v.  City  of  Charlestons  2  Gray, 
109;  Walker  v.  City  qf  Boston,  8  Gush.  280;  Ho&mer  y.  Wamtr,  15  Gray,  48; 
Tucker  v.  MaseaclimetU  Central  B.  /?.,  118  Mass.  548;  Wright  v.  Quirk,  105 
Id.  48.  "  The  persons  who  testify  are  not  supposed  to  have  science  or  skill 
superior  to  that  of  the  jurors;  they  have  merely  a  knowledge  of  the  partica- 
lar  facts  in  the  case  which  jurors  have  not;  and  as  value  rests  merely  in  opin- 
ion, this  exception  to  the  general  rule  that  witnesses  must  be  confined  to  facts 
and  can  not  give  opinions  is  founded  in  necessity  and  obvious  propriety:" 
Per  Ghapman,  J.,  in  Shattuck  v.  Stoneham  Branch  B.  B.,  6  Allen,  117. 

On  trial  of  an  indictment  for  murder,  testimony  of  persons,  not  experts,  ia 
admissible,  that  hair  on  a  club  appeared  to  the  naked  eye  to  be  human  hair, 
and  resembled  the  hair  of  the  deceased:  Commonwealth  v.  Dorset,  103  Mass. 
419.  In  an  action  by  a  railroad  corporation  against  an  officer  for  storage  of 
freight  cars  attached  by  him  and  left  for  some  days  on  their  premises,  freight 
agents  of  other  railroads  are  competent  witnesses  to  the  proper  charge  for 
such  storage,  although  they  have  never  known  a  case  of  storing  cars,  except 
when  the  freight  in  a  car  has  been  attached:  Fitchburg  B,  B.  Co.  v.  Freeman, 
12  Gray,  405.  A  person  whose  land  has  been  taken  for  a  railroad  may,  on  a 
trial  before  a  sheriff's  jury  for  the  assessment  of  damages,  testify  to  his  opin- 
ion of  the  amount  of  damage  which  he  has  sustained,  and  may  prove  actual 
recent  sales  of  other  lands  in  the  vicinity  which  are  similarly  situated,  before 
or  since  the  date  of  the  warrant  for  the  jury;  but  he  can  not  be  allowed  to 
introduce  in  evidence  the  opinions  of  others  as  to  the  value  of  other  lands  in 
the  vicinity:  Shattuck  v.  Stoneham  Branch  B.  B.,  6  Allen,  117;  all  citing  the 
principal  case. 


MoGAUi  V.  Pabeeb  et  al. 

[13  Mrcalf,  872.] 

BivissD  Statutes,  c.  49,  sec.  1,  Requirino  that  a  Pkbson  Agcussd  of 
BEING  THE  FATHER  OF  A  Bastard  Child,  on  a  complaint  by  the  mother 
before  a  justice  of  the  peace,  must  give  a  bond  with  sureties  to  appear 
and  answer  such  complaint  at  the  next  term  of  the  common  pleas,  and 
to  abide  the  order  of  the  court  thereon,  does  not  except  infants;  and  in 
an  action  on  such  a  bond,  the  infancy  of  the  obligor  is  no  defense  for 
himself  or  his  sureties. 
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Iv  AX  Acnos  ov  a  Bond  Oivbn  bt  an  iNVAiffT,  undxb  thb  Bmvokd 
Statutss,  0.  49,  8B0.  1,  it  is  no  defense  that  it  does  not  appear  that  tha 
plaintiff  made  any  complaint  to  the  magistrate,  previously  to  her  exam- 
ination by  him;  or  that  the  plaintiff  did  not  appear  by  her  guardian  or 
next  friend  (she  being  an  infant),  and  in  her  own  name  only;  or  that 
the  warrant  on  which  the  accused  was  arrested,  directed  the  officer  to 
bring  him  before  the  justice  who  issued  it,  "or  some  other  justice;**  or 
that  the  warrant  directed  the  officer  to  bring  the  accused  before  the  jus- 
tice, to  find  sureties  for  his  personal  appearance  at  the  next  term  of  the 
court  of  common  pleas;  or  that  the  accused  was  an  infant,  and  should 
have  appeared  by  guardian;  or  because  the  order  of  the  justice  was,  that 
the  defendant  should  give  bond  for  his  personal  appeannce  at  courts  and 
to  abide  and  peif  orm  the  orders  of  the  ooorfc. 

Debt  on  bond  executed  by  Parker  as  pxinoipal»  and  the 
other  defendants  as  sureties.  The  condition  of  the  bond  was, 
that  whereas  plaintiff,  upon  her  examination,  on  oath,  before  a 
justice  of  the  peace,  had  accused  said  Parker  of  being  the  father 
of  a  child  she  was  likely  to  be  delivered  of,  and  that  said  jus- 
tice had  ordered  him  to  give  a  bond,  with  sureties,  for  his 
appearance  at  the  court  of  conunon  pleas  to  answer  the  said 
accusations.  The  case  was  submitted  on  the  following  facts: 
Plaintiff,  on  Februaiy  25, 1846,  made  complaint,  on  oath,  be- 
fore a  justice  of  the  peace,  that  she  was  likely  to  be  delivered 
of  a  bastard  child,  and  accusing  Parker  of  being  its  father.  On 
the  same  day  a  warrant  was  issued  against  Parker,  requiring 
the  officer  to  bring  him  before  said  justice  issuing  the  warrant, 
or  some  other  justice  of  the  same  county,  to  find  sureties  as  well 
for  his  personal  appearance  at  the  next  court  of  common  pleas, 
etc.,  as  that  he  should  abide  such  orders  as  should  then  be 
made,  etc.  The  justice's  record  showed  that  Parker  was  brought 
before  him  on  the  twenty-eighth  of  February,  1846,  "  by  virtue 
of  a  warrant  duly  issued  upon  the  voluntary  examination  and 
accusation  of  Virginia  McCall "  (setting  forth  the  substance  of 
such  examination),  and  that  having  heard  read  the  accusations, 
he  pleaded  not  guilty,  but  that  upon  a  due  investigation  by  the 
justice,  it  appeared  that  he  was  guiliy ;  it  was  therefore  ordered 
by  the  justice  that  he  *'  give  bond  in  the  sum  of  five  hundred 
dollars,  with  sufficient  sureties  for  his  personal  appearance  at 
the  next  term  of  the  common  pleas,"  etc.,  **  to  answer  to  such 
charge,  and  to  abide  and  perform  such  order  or  orders  as  shall 
then  and  there  be  made,"  etc.  At  the  next  two  terms  of  the 
common  pleas  the  case  was  continued,  it  appearing  thai  plaintiff 
had  not  yet  been  delivered  of  the  child.  At  the  third  term 
plaintiff  appeared  by  herself  and  her  next  friend,  Charles  Lewis, 
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and  presented  her  complaint,  setting  forth  that  she  was  deliv- 
ered of  a  bastard  child,  and  accusing  said  Parker  of  being  the 
father  thereof,  stating  the  time  and  place  when  the  child  was 
begotten,  also  stating  that  she  had  made  complaint  to  a  justice 
of  the  peace;  that  said  justice  had  issued  his  warrant,  on  which 
Parker  was  arrested,  and  after  a  hearing,  had  given  a  bond  to 
plaintiff,  with  sufficient  sureties,  in  the  sum  of  five  hundred 
dollars,  etc., and  praying  that  he  be  adjudged  the  father  of  said 
child,  and  stand  charged  with  the  maintenance  thereof.  Charles 
Lewis  appeared  and  was  admitted  as  next  friend  of  plaintiff, 
who  was  then  an  infant,  to  prosecute  said  complaint,  and  there- 
upon said  Parker  withdrew,  and  made  default,  though  solemnly 
called  to  come  into  court  and  answer  said  complaint.  Said 
Parker  was,  at  the  time  of  the  execution  of  the  bond,  under 
twenty-one  years  of  age,  which  was  known  to  all  parties.  At 
the  first  two  terms  of  the  common  pleas,  after  the  execution  of 
the  bond,  Parker  appeared  by  attorney,  but  at  the  next  term 
his  appearance  was  withdrawn,  and  he  was  still  tmder  tweniy- 
one  when  defaulted,  but  was  over  twenty-one  years  when  the 
writ  in  this  suit  on  the  bond  was  served  upon  him.  It  was 
agreed  that  upon  these  facts  the  court  should  render  such  judg- 
ment as  to  law  and  justice  shall  appertain. 

Z.  Scudder,  for  the  plaintiff. 

H.  A.  Scudder  and  Clifford,  for  the  defendants,  contended:  1. 
That  the  proceedings  against  the  principal  in  the  bond  were  so 
irregular  as  to  render  it  void  for  duress  to  him;  (a)  because  it 
does  not  appear  that  the  plaintiff  made  any  complaint  to  the 
magistrate  previous  to  her  examination  according  to  the  provis- 
ion in  the  revised  statutes,  c.  49,  sec.  1;  (b)  because  the  plaintiff 
should  have  proceeded  by  her  guardian  or  next  friend,  and  not 
in  her  own  name  only;  (c)  because  the  warrant  on  which  Parker 
was  arrested  was  void,  it  being  made  returnable  before  "  some 
other  justice;"  {d)  because  the  warrant  was  not  according  to  the 
revised  statutes,  c.  49,  but  Parker  was  brought  before  the  jus- 
tice to  give  bond  with  sureties  for  his  personal  appearance; 
{e)  because  Parker's  appearance  should  have  been  by  guardian; 
(/)  because  the  revised  statutes,  c.  49,  sec.  1,  provide  that  the 
magistrate,  "  after  hearing"  the  party  in  his  defense,  '*  may  re- 
quire him  to  give  bond,"  but  an  infant  can  not  appear  except 
by  guardian,  and  he  could  not  be  heard  without  an  appearance. 
2.  That  the  bond  was  void  by  reason  of  the  infancy  of  the 
principal  obligor. 
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By  Court,  Wilde,  J.  Several  objections  have  been  raised  to 
the  validity  of  the  bond  now  in  suit,  arising  from  the  facts  ap- 
pearing by  the  record  of  the  proceedings  before  the  justice,  and 
in  the  court  of  common  pleas,  upon  which  I  will  briefly  state 
the  opinion  of  the  court.  Most  of  the  objections  are  founded 
on  the  alleged  irregulariiy  of  the  proceedings;  the  principal  ob- 
jection being  that  the  principal  defendant  was  a  minor,  and 
that  a  guardian  ad  litem  ought  to  have  been  appointed  to  defend 
him  against  the  plain tifiTs  accusation.  But,  admitting  that  such 
a  guardian  should  have  been  appointed,  we  think  it  clear  that 
the  omission  does  not  render  the  proceedings  void,  but  oidy 
erroneous;  and  that  they  are  valid,  and  can  only  be  reversed  and 
set  aside  on  a  writ  of  certiorari.  And  the  same  principle  ap- 
plies to  the  other  objections  to  the  proceedings.  The  objec- 
tion, therefore,  that  the  bond  was  given  under  duress  can  not 
be  maintained.  This  case  differs  from  that  of  Fisher  v.  Sha^ 
tuck,  17  Pick.  252;  for  in  that  case  the  justice  had  no  jurisdic- 
tion, and  the  whole  proceedings  were  coram  nan  judice. 

The  remaining  objection  to  the  action  is,  that  the  defendants  are 
not  liable,  because  the  principal  in  the  bond  was  a  minor.  To 
this  objection  it  has  been  answered,  that  the  statute  requires  that 
the  ]>arty  accused,  under  the  bastardy  act,  should  give  bond,  and 
there  is  no  exception  of  minors,  as  there  is  in  the  revised  stat- 
utes, c.  135,  sec.  20,  as  to  witnesses,  being  married  women  or 
minors;  and  it  has  been  argued,  that  it  must,  from  the  nature  of 
the  subject,  have  been  intended  that  minors  should  not  be  ex- 
cepted. And  the  rule  laid  down  by  Lord  Wilmot,  as  to  the 
construction  of  similar  statutes,  is  applicable.  He  says:  "  Many 
cases  have  been  put,  where  the  law  implies  an  exception,  and 
takes  infants  out  of  the  general  words,  by  what  is  called  a  virtual 
exception.  I  have  looked  through  all  the  cases;  and  the  only 
inference  to  be  drawn  from  them  is,  that  where  the  words  of  a 
law,  in  their  common  and  ordinary  signification,  are  sufficient 
to  include  infants,  the  virtual  exception  must  be  drawn  from  the 
intention  of  the  legislature,  manifested  by  other  parts  of  the  law, 
from  the  general  purpose  and  design  of  the  law;  and  from 
the  subject-matter  of  it:"  Earl  of  BiLchinghamshire  v.  Drury^ 
Wilm.  194.  By  this  rule  of  construction,  we  are  of  opinion  thai 
the  revised  statute,  c.  49,  sec.  1,  must  be  so  construed  as  to  in- 
clude infants.  The  justice  is  authorized  to  require  the  party 
accused  "  to  give  bond,  with  sufficient  sureties,  to  appear  and 
answer  to  the  said  complaint,  at  the  next  court  of  common  pleas, 
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and  to  abide  the  order  of  court  thereon,  and  may  order  him  to 
be  committed,  until  such  bond  shall  be  given." 

From  this  language  of  the  statute,  and  the  nature  of  the  sub- 
ject, there  seems  no  reason  to  doubt  that  it  was  intended  to 
include  minors.  This  is  not  a  case  entitling  the  minor  to  any 
priyilege.  He  is  liable  for  costs;  he  may  contract  marriage;  and 
there  appears  to  be  no  objection  to  his  giving  bond  as  the  stat- 
ute requires. 

Judgment  for  the  plaintiff. 


Id  CommonweaUh  v.  Henry ^  7  Cosh.  713,  it  was  held,  citing  the  principal 
ease,  that  where  a  justice  of  the  peace  issued  his  warrant  irregularly,  and 
tried  and  convicted  the  accused,  the  defendant  could  not  on  an  appeal  object 
to  the  irregularity  in  the  form  of  the  warranty  it  not  appearing  from  the  rec- 
ords or  papers,  that  he  took  any  such  objection  before  the  justice.  The  rule 
of  law  laid  down  by  Chief  Justice  Wilmot  in  BucJdngharMhirt  v.  Drury, 
Wilm.  194,  and  approved  and  acted  on  by  the  court  in  the  principal  case,  for 
determining  whether  infants  shall  be  excepted  by  implication  out  of  a  statute 
expressed  in  general  words,  viz.,  that  **  where  the  words  of  a  law,  in  their 
common  and -ordinary  signification,  are  sufficient  to  include  infants,  the  vir- 
tual exception  must  be  drawn  from  the  intention  of  the  le^lature,  mani- 
fested by  other  parts  of  the  law;  from  the  general  purpose  actd  design  of  the 
law;  and  from  the  subject-matter  of  it,"  is  cited  and  appioved  in  Brac^ford 
Y.  French,  110  Mass.  367. 


Ganedt  v.  Haskins. 

[13  Mbtoalt,  389.] 

CkkHBTBUcnoN  01  Will  which  Read:  **  I  give,  grant,  and  convey  unto  my 
brother  W.  G.'s  son,  N.  0.,  during  his  natural  life,  and  at  his  decease  to 
his  eldest  male  heir,  and  after  his  decease  and  to  said  male  heirs  and 
assigns  forever,"  etc.  At  the  time  of  the  testator's  decease  said  N.  GL 
had  no  children,  but  subsequently  had  several,  his  third  son  only  snr* 
viving  him:  Hdd,  that  said  N.  C.  took  a  life  estate  only,  and  that  at  hit 
decease  his  surviving  son  took  an  estate  in  tail  male. 

Writ  of  entiy.  The  facta  were,  that  Barnabas  Canedy,  being 
seised  of  the  demanded  premises  and  other  lands  and  tenements, 
after  giving  his  wife  the  use  of  them  during  her  natural  life,  de- 
vised them  as  stated  in  the  opinion.  The  demandant  claims  the 
premises  as  eldest  male  heir  of  Noble  Canedy,  and  it  was  agreed 
that  he  was  the  only  male  heir  surviving  said  Noble  Canedy,  the 
devisee  mentioned  in  the  will.  Noble  Canedy  went  into  posses- 
sion of  the  premises  on  the  death  of  the  testator's  wife  and  held 
them  tmtil  he  conveyed  them  to  his  second  son,  Barnabas,  and 
his  son-in-law  Reed,  both  grantees  then  being  of  full  age.  They 
Boon  after  conveyed  the  premises  to  the  tenant.    The  devisee 
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Koble  had  seyen  children,  all  bom  after  the  decease  of  the  tes- 
tator. Two  sons,  the  eldest  bom  and  the  youngest,  died  in 
infancy.  The  second  son,  Barnabas,  died  after  making  the 
above  conyeyance  to  the  tenant,  and  before  said  Noble's  death. 
Upon  these  facts  it  was  agreed  that  the  tenant  should  be  de- 
faulted, or  demandant  nonsuit,  as  in  the  opinion  of  the  court 
should  be  the  hiw. 

Eddy  and  OreerUeqf,  for  the  demandant. 

Baylies,  for  the  tenant. 

By  Court,  Wilde,  J.  In  this  writ  of  entry,  both  parties  daim 
title  under  the  will  of  Barnabas  Canedy;  so  that  the  case  de- 
pends on  the  construction  of  his  will,  by  which  he  devised  the 
demanded  premises  and  other  lands  and  tenements,  in  the  man- 
ner following:  "I  give,  grant,  and  convey  unto  my  brother 
William  Canedy's  son.  Noble  Canedy,  during  his  natural  life 
(that  is,  after  the  decease  of  my  said  wife  Elizabeth  Canedy),  and 
at  his  decease  to  his  eldest  male  heir,  and  after  his  decease  and 
to  said  male  heirs  and  assigns  forever,  all  and  singular  my  home- 
stead farm  in  Taunton/*  and  also  the  demanded  premises.  The 
cause  has  been  ably  argued,  and  numerous  cases  have  been  cited 
and  discussed  by  counsel,  as  to  the  rules  of  construction  in  like 
oases,  some  of  which  are  apparently  conflicting,  but  which,  we 
think,  may  be  reconciled,  so  far  at  least  as  they  bear  on  the  pres- 
ent case  by  the  application  of  the  general  rule  that,  in  the  con- 
struction of  wills,  the  intention  of  the  testator  is  to  govern,  if 
it  may  be  effectuated  by  the  rules  of  law. 

On  the  part  of  the  demandant,  it  has  been  argued,  that  by 
the  devise  Noble  Canedy  took  an  estate  for  life,  and  that  a  con- 
tingent remainder  in  fee  was  given  to  his  eldest  male  heir,  which 
vested  in  the  demandant,  on  the  decease  of  the  said  Noble,  his 
father;  he  being  then  his  only  male  heir.  The  leading  authority 
in  support  of  this  construction  is  Archer^s  Case,  1  Co.  66  b. 
That  was  a  devise  to  Bobert  Archer  for  life,  and  to  his  next  heir 
male,  and  the  heirs  male  of  the  body  of  such  heir  male,  and  it 
was  held  that  Bobert  Archer  took  only  an  estate  for  life.  Nu- 
merous subsequent  casesi  in  support  of  the  same  construction, 
are  cited  and  reviewed  by  Story,  J.,  in  Sisson  v.  Seabury,  1 
Sumn.  235. 

On  the  other  hand,  it  was  contended  by  the  tenant's  counsel, 
that  Noble  Canedy,  the  devisee  named  in  the  will,  took  an  estate  i£ 
tail  male,  according  to  the  rule  in  Shelley's  Case,  1  Co.  93  b,  that 
where  an  estate  of  freehold  is  limited  to  a  devisee  or  grantee,  and 
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by  the  devise  or  conTeyance  an  estate  is  limited,  either  mediately 
or  immediately,  to  his  heirs,  in  fee  simple  or  in  tail,  **  his  heirs  " 
are  words  of  limitation  of  the  estate,  and  not  words  of  purchase. 
Numerous  cases  and  authorities  have  been  cited  in  support  of 
the  application  of  this  rule,  as  the  counsel  for  the  tenant  con- 
tends, to  the  present  case.  One  of  the  strongest  cases  in  sup- 
port of  the  argument  for  the  tenant  is  that  of  Bobinson  v.  Bobin- 
son,  1  Burr.  38.  In  that  case,  the  devise  was  as  follows:  '^  I  be- 
queath all  my  real  estate  to  Lancelot  Hicks,  for  and  during  his 
natural  life,  and  no  longer;  and  after  his  decease,  to  such  son  as 
he  shall  have:  and  for  default  of  such  issue,  then  I  give  the  same 
to  my  cousin,"  etc.  It  was  held,  that  although  the  devise  to 
Hicks  was  of  an  estate  for  life,  and  no  longer,  yet  by  necessary 
implication,  to  effectuate  the  manifest  general  intent  of  the  testa- 
tor, the  will  was  to  be  so  construed  as  to  give  to  Hicks  an  estate 
in  tail  male;  because  the  father  <sould  not  take  an  estate  for  life, 
and  the  sons  successively  an  estate  in  tail;  as  an  estate  to  the 
heirs  male  of  the  body  of  L.  Hicks  is  implied,  though  an  estate 
for  life  only  is  given  to  him.  Several  cases  were  decided  by 
Lord  Kenyon,  on  the  same  ground,  namely,  on  the  rule  of  con- 
struction, that  where  a  particular  intent  is  indicated,  which  is 
inconsistent  with  the  general  intent  of  the  will,  the  former  must 
yield  to  the  latter:  See  2  Jarman  on  Wills,  318, 319.  I  do  not> 
however,  int-end  to  review  the  numerous  cases  cited,  which 
would  be  a  useless  labor.  For  the  present  case  must  depend  on 
the  intention  of  the  testator,  if  not  inconsistent  with  the  rules 
of  law.  And  that  intention  must  be  ascertained  by  the  language 
of  the  will;  taking  into  consideration  all  its  provisions  bearing 
on  the  question.  Little  assistance  can  be  obtained  by  consult- 
ing a  multitude  of  cases. 

Now  we  have  no  doubt  as  to  the  intention  of  the  testator,  in 
the  present  case.  In  the  first  place,  it  is  clear  that  he  intended 
to  give  Noble  Canedy,  the  devisee  named  in  the  will,  a  life 
estate,  for  this  intention  is  expressly  declared.  In  the  next 
place,  he  gives  the  estate,  at  his  decease,  to  his  "eldest  male 
heir;"  and  the  question  is,  whether  the  testator  intended,  by 
these  words,  to  enlarge  the  estate  given  to  Noble  Canedy,  and 
thereby  to  create  an  estate  tail  in  him,  or  were  the  words  in- 
tended to  indicate  the  person  who  was  to  take  the  estate  at  the 
decease  of  the  first  devisee?  And  we  think  the  latter  intention 
is  manifestly  indicated.  By  *'the  eldest  heir,"  we  think  the 
eldest  son  of  the  devisee  named  in  the  "will,  who  should  be  liv- 
ing at  the  decease  of  the  devisee,  was  intended;  for  we  can  not 
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suppose  that  any  collateral  relative  of  the  deyisee  was  intended. 
The  devisee  had,  at  the  time  of  the  devise,  no  children;  but  the 
remainder  was  not  to  vest  until  the  death  of  the  devisee  of  the 
life  estate;  and  the  devise  over  may  reasonably  be  construed  as 
a  prospective  provision  for  his  eldest  son,  who  should  be  living 
at  his  decease.  In  this  respect,  the  devise  materially  differs 
from  that  in  Wild's  Case,  6  Co.  16  b.  In  that  case  it  was  de- 
cided, that  if  A.  devises  his  lands  to  B.  and  to  his  children 
or  issue,  and  he  hath  no  issue  at  the  time  of  the  devise,  the 
same  is  an  estate  tail;  for  the  gift  is  immediate,  and  the  children 
or  issue  could  not  take,  not  being  in  rcrwm,  natura;  and  they 
could  not  take  by  way  of  remainder,  for  that  was  not  the  intent 
of  the  testator — the  gift  being  immediate.  In  the  present  de- 
vise, the  gift  to  the  eldest  heir  of  the  first  devisee  was  to  take 
effect,  and  we  think  did  take  effect,  by  way  of  remainder,  which 
was  contingent  and  did  not  vest  until  the  death  of  the  devisee, 
Noble  Canedy;  and  we  are  of  opinion  that  the  demandant  took 
an  estate  in  tail  male.  It  is  true  that  the  intention  of  the  testa- 
tor is  not  accurately  expressed;  but  we  think  there  can  be  no 
reasonable  doubt  of  the  meaning.  It  is  clear  that  the  eldest  son 
or  heir  of  Noble  Canedy  was  to  take  a  remainder.  Then  fol- 
low the  words,  '*  and,  after  his  decease,  to  said  male  heirs  and 
assigns  forever."  We  think  that  by  these  words  the  intention 
is  indicated,  that  after  the  decease  of  the  eldest  son  of  Noble 
Canedy,  the  estate  given  to  him  was  to  descend  to  his  eldest 
son,  and  so  from  eldest  son  to  eldest  son,  in  perpetual  succes- 
sion. The  words  '*  said  male  heirs"  were  intended  to  designate 
the  eldest  male  heirs  who  should  take  in  succession  after  the 
death  of  the  first  remainder-man.  These  words,  therefore,  must 
be  construed  as  words  of  limitation  of  the  estate  in  remainder, 
and  not  as  enlarging  the  life  estate  expressly  given  to  Noble 
Canedy;  and  thus  all  the  parts  of  the  will  will  be  consistent. 
The  rule  in  Shelley's  Case,  accordingly,  does  not  apply  to  the 
estate  of  Noble  Canedy,  the  devisee  first  named  in  the  will,  and 
he  only  took  an  estate  for  life. 

The  rule  of  construction,  on  this  point,  is  correctly  stated  by 
Jarman,  and  is  fully  supported  by  the  authorities:  "  Though  a 
devise  to  the  next  heir  male,  simply  following  a  devise  to  the 
ancestor  for  life,  does  not  confer  on  the  heir  an  estate  by  pur- 
chase (the  words  being  construed  as  words  of  limitation),  yet  if 
the  testator  has  ingrafted  words  of  limitation  on  the  devise  to 
the  next  heir  male,  he  is  considered  as  indicating  an  intention 
to  use  the  term  '  heir '  as  a  mere  descriptio  personce;  the  super- 
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added  words  of  limitation  haying  the  effect  of  converting  the 
expression  'next  heir  male'  into  words  of  purchase:"  2  Jarman 
on  Wills,  234.  This  we  consider  a  very  sound  rule  of  construc- 
tion, and  it  is  decisive  in  the  present  case.  No  one  would  doubt, 
that  if  the  devise  had  been  to  Noble  Canedy  for  life,  and  at  his 
decease  to  his  eldest  son,  and  the  heirs  of  his  body,  the  latter 
would  take  an  estate  tail ;  and  we  think  the  words  in  the  will, 
though  not  expressed  with  perfect  accuracy,  must  have  the  same 
effect. 
Tenant  de&ulted. 


Sabqent  V.  Websteb. 

[13  HXTCAI^,  497.] 

luBXBUMnrr,  although  Entibe  in  Form,  mat  bs  Qood  in  Part  Am 
Void  in  Part,  as  it  ia  a  safficient  conveyance  in  regard  to  one  species  of 
property,  and  not  to  another;  hence,  where  the  directors  of  a  corporation 
anthorize  its  treasurer  to  make  an  assignment  of  all  its  property,  real  and 
personal,  and  he  executes  a  deed  under  his  own  name  and  seal,  if  ac- 
cepted, it  will  be  sufficient  to  pass  the  title  to  the  personal  property. 

DnUECTOBS  OF  A  MANUFACfFURINO  COBPOBATION  HATB  AUTHORITY  BT  THEUI 

VoTB  to  authorize  its  treasurer  to  make  a  conveyance  of  all  its  prop 
erty  provisionally,  upon  condition  to  pay  or  provide  for  the  payment  of 
the  just  debts  of  the  corporation. 

J>IBX0T0RS  OF  A  Manufactxtbing  Ck>BP0BATi0N  have  a  right  to  make  a 
conveyance  of  its  property  to  a  creditor,  upon  condition  that  he  apply  it 
to  the  payment  of  his  claim,  and  pay  back  the  surplus,  if  any,  to  the 
corporation.  Such  a  conveyance  is  not  fraudulent  as  to  other  creditors, 
by  reason  of  giving  a  preference. 

Tbiasubeb  of  a  Manufaotubing  Cobpob^tion  mat  bb  Onb  of  its  Di- 
BiscTOBS  in  the  absence  of  any  statutory  prohibition. 

It  is  NOT  Necessabt  to  thb  Vauditt  of  a  Vote  of  a  Majobitt  of  the 
directors  of  a  manufacturing  corporation  that  it  appear  by  its  records 
that  all  the  directors  of  the  corporation  had  notice  of  the  meeting  at 
which  such  vote  was  passed. 

Fbbsence  of  the  Pbesident  of  a  Manufaotubing  Gobpobation  is  noi 
Necessaby  at  a  meeting  of  its  board  of  directors  in  order  to  anthorize 
them  to  transact  business. 

Whxbe  a  Manufacturing  Corporation  Assigned  its  Property  to  one 
of  its  creditors  (who  was  also  a  stockholder,  and  whose  individual  prop- 
erty was  liable  to  execution  a^nst  the  corporation),  upon  condition 
that  he  apply  it  toward  the  payment  of  his  claim,  and  pay  back  any  sur- 
plus to  the  corporation,  if  such  property  is  seized  under  execution  against 
the  corporation  as  its  property  in  a  suit  by  another  creditor,  and  the 
former  creditor  and  stockholder  brings  an  action  of  replevin  against  the 
attaching  officer,  the  latter  can  not  raise  the  question  whether  the  prop- 
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«rtj,  although  beloDgiDg  to  snch  creditor  and  stockholder,  ooold  be  at* 
taclied  for  the  debt  of  the  oorporation,  it  haying  been  aeiied  as  the 
property  of  the  corporation. 

BxFLxnir  upon  an  agreed  statement  of  facta,  which  are  aoffi- 
oently  stated  in  the  opinion. 

D.  A,  Simmons^  for  the  plaintiff. 

Clarke  S  Clarke^  for  the  defendant. 

By  Court,  Shaw,  C.  J.  The  plaintiff  claims  property  in  the 
goods  replevied,  consisting  of  wrought  and  raw  silk,  and  paper* 
boxes,  under  a  conveyance  from  a  manufacturing  corporation^ 
styled  the  New  England  Silk  Company.  The  defendant  justi- 
fies under  an  execution  against  the  said  company  in  favor  of 
creditors  of  the  company.  It  appears  that  the  plaintiff  was  a 
creditor  of  the  company,  for  advances,  and  was  surety  and  in- 
dorser,  to  a  large  amount,  on  their  outstanding  securities;  that 
after  their  principal  building  was  burnt,  they  were  insolvent 
and  unable  to  pay  their  debts;  and  that  at  a  meeting  of  the 
directors,  March  17,  1845,  they  passed  a  vote,  reciting  these 
facts,  and  that  the  plaintiff,  as  their  indorser,  was  on  their 
paper  to  an  amount  over  twelve  thousand  dollars,  and  declaring 
that  an  assignment  be  made  to  him  of  all  their  properly  what- 
soever, belonging  to  the  company,  for  the  payment  of  his  in- 
dorsements, and  authorizing  the  treasurer  of  the  company,  C. 
Colt,  jun.,  to  make  and  execute  such  assignment,  which  should 
be  binding  on  the  company;  and  that  a  counter  bond  be  taken 
of  the  plaintiff,  binding  him  to  apply  the  proceeds  of  the  prop- 
erty to  the  payment  of  such  indorsed  notes,  and  to  account  for 
such  application,  and  pay  over  the  balance,  if  any.  The  treas- 
urer made  and  executed  such  assignment,  in  his  own  name,  anc 
under  his  own  seal;  and  the  plaintiff  executed  the  counter  bond, 
as  required.  Subsequently,  and  before  the  attachment  and 
seizure  made  by  the  defendant,  the  plaintiff  executed  and  de- 
livered to  the  said  C.  Colt,  jun.,  a  letter  of  attorney,  with  full 
power  to  take,  hold,  and  dispose  of  all  the  assigned  property, 
for  his  use,  and  in  his  name.  Several  objections  were  taken  by 
the  defendant  to  the  plaintiff's  title. 

1.  The  first  is,  that  the  deed  of  the  treasurer,  in  his  own 
name,  though  he  had  a  sufficient  power,  was  inoperative  to  pass 
the  title  of  the  corporation;  that  it  should  have  been  executed 
in  the  name  of  the  corporation,  and  under  their  seal.  If  a  deed 
were  necessary,  in  this  case,  to  pass  the  property,  there  would 
be  great  weight  in  this  objection;  but  the  vote  of  the  directors 
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was,  in  effect,  an  agreement  of  transfer,  when  aocepted  hj 
the  plaintiff,  and  the  effect  of  the  assignment  of  the  treasurer, 
who  had  the  care  and  control  of  all  the  property,  was  little 
more  than  to  hand  the  property  over,  pursuant  to  the  vote. 
The  power  of  attorney,  given  by  the  plaintiff  to  Colt,  jun.,  was 
an  acceptance  of  the  assignment,  and  vested  the  personal  prop- 
erty in  him,  without  the  deed.  A  different  rule  may  apply  to  the 
real  estate,  as  to  which  we  give  no  opinion.  When  the  objec- 
tion is  to  the  legal  sufficiency  of  the  execution  of  an  instrument, 
although  in  form  entire,  it  may  be  good  in  part  and  void  in 
part,  as  the  conveyance  is  sufficient  in  regard  to  one  species  of 
property,  and  not  to  another.  Such  was  the  effect  of  a  will, 
executed  without  three  witnesses,  before  the  statute;  and  by 
statute  it  was  altered  upon  obvious  considerations  of  policy. 

2.  It  was  objected,  that  the  directors  had  no  authority,  by 
their  vote,  to  make  such  conveyance,  or  authorize  the  treasurer  to 
make  it;  but  that  it  must  be  done  by  the  stockholders.  We  think 
this  objection  is  not  well  taken.  The  directors,  we  think,  had 
an  authority  to  make  a  conveyance  of  all  their  properly  pro- 
visionally, and  upon  condition  to  pay,  or  provide  for  the  pay- 
ment of  the  just  debts  of  the  corporation,  with  proper  security 
that  no  more  should  be  applied  by  the  assignee,  than  enough 
to  pay  those  debts. 

3.  Another  objection  is,  that  such  a  conveyance  could  not  be 
made  by  the  stockholders;  because  it  would  tend  to  give  a 
preference,  and  thus  be  fraudulent  against  other  creditors. 
Such  a  conveyance  would  now  be  fraudulent,  if  made  by  an  in- 
dividual, because  it  would  be  repugnant  to  the  letter  and  spirit 
of  the  insolvent  laws.  But  as  corporations  are  not  subject  to 
the  insolvent  laws,  and  the  law  stands,  in  regard  to  them,  as  it 
did  before,  these  provisions  do  not  apply.  Nor  does  it  appear 
that  the  proceeding  was  not  in  furtherance  of  the  purposes  of 
the  corporation.  It  was  a  trading  corporation;  and  one  of  these 
purposes  was  to  pay  their  debts,  to  enable  them  either  to  go  on 
successfully  again  by  the  aid  of  new  assessments,  or  to  wind  up 
and  settle,  upon  terms  most  advantageous  to  the  stockholders. 

4.  It  is  objected,  that  there  was  not  a  majority  of  the  di- 
rectors present,  when  the  vote  was  passed;  because,  though 
three  were  present,  out  of  five,  yet  C.  Colt,  jun.,  was  not  eligi- 
ble as  a  director,  because  he  was  treasurer.  We  see  no  ground 
for  this  objection.  A  cashier  of  a  bank  is  not  competent  to  be 
a  director;  but  it  is  because  it  is  so  expressly  provided  by  stat- 
ute.    In  ordinary  cases,  when  there  is  no  other  express  pro- 
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vision,  a  majority  of  the  wbolo  number  of  an  aggregate  body, 
who  may  act  together,  constitute  a  quorum,  and  a  majority  of 
those  present  decide  any  question  upon  which  they  can  act. 

5.  Another  objection  of  the  same  kind  is,  that  it  does  not  ap- 
pear that  notice  of  the  meeting  was  given  to  all  the  directors. 
But  the  contrary  does  not  appear;  and  it  would  be  hazardous  to 
decide  that  every  vote,  passed  by  an  aggregate  body,  is  void,  if 
it  do  not  appear  by  the  record  that  all  were  notified.  We  be- 
lieve it  is  not  usual,  in  corporate  records,  to  state  how  the  mem- 
bers were  notified.  The  presumption,  "  omnia  rite  acta**  covers 
multitudes  of  defects  in  such  cases,  and  throws  the  burden  upon 
those,  who  would  deny  the  regularity  of  a  meeting,  for  want  of 
due  notice,  to  establish  it  by  proof. 

6.  It  is  objected,  that  the  president  was  not  present  at  the 
meeting  at  which  the  vote  authorizing  the  assignment  was  passed. 
We  can  not  perceive  the  force  of  this  objection.  *'  The  presi- 
dent and  directors "  is  a  convenient  and  very  common  mode  of 
designating  the  board  of  directors,  in  their  aggregate  capacity; 
but  it  does  not  render  the  presence  of  the  president  essential, 
unless  otherwise  required  by  the  charter  or  by-laws. 

7.  But  another  ground,  now  taken  by  the  defendant,  assumes 
that  whether  the  assignment  were  valid  or  not  is  immaterial,  be- 
cause, even  if  the  property  was  the  plaintifTs,  he  was  a  mem- 
ber of  the  corporation,  whose  individual  property  was  liable  to 
be  taken  to  satisfy  an  execution  against  the  corporation,  and  so 
the  defendant  was  justified  in  taking  it  as  his  property,  by  force 
of  the  revised  statutes,  c.  38,  sec.  30.  In  the  first  place,  it  is 
very  clear  that  the  plaintiff,  Sargent,  though  a  member  of  the 
corporation,  had  a  right  to  deal  with  them  as  with  a  person  and 
body  politic.  He  could  take  security  or  attach  property,  or 
take  any  other  measure  that  another  creditor  could;  and  though 
he  might  be  liable,  in  a  qualified  way,  for  the  debts  of  the  cor- 
poration, it  was  a  special  liability  created  by  statute,  and  one 
which  can  be  enforced  only  in  the  mode  provided  by  statute: 
Peirce  v.  Partridge,  3  Mete.  44.  But  we  think  the  question, 
whether  this  property  could  have  been  seized  as  the  property  of 
Sargent,  on  an  execution  against  the  corporation,  on  the  ground 
that  he  was  a  member,  is  not  open  in  the  present  case,  because 
it  was  seized  as  the  property  of  the  corporation,  liable  for  its 
own  debts,  and  as  their  property,  of  which  no  conveyance  had 
been  made,  valid  as  against  creditors.  The  two  claims  are  not 
only  different  from  each  other^  but  they  are  repugnant. 

Taking  it  as  the  property  of  the  corporation  disaffirmed  the 
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Talidity  of  the  conyeyance  to  Sargent,  and  held  it  to  be  void  as 
to  them.     Claiming  it  as  Sargent's  property  would  have  affirmed 
that  conveyance,  and  precluded  the  attaching  creditors,  for  whom 
the  defendant  acted,  from  questioning  that  conveyance.     Yet  in 
this  suit,  most  of  the  grounds  have  been  taken,  which  could  be 
taken,  to  show  that  the  plaintiff  took  no  property,  as  against 
creditors,  hj  that  conveyance.    Besides,  the  rights  and  remedies 
of  the  plaintiff  would  be  entirely  different.     If  taken  as  the 
property  of  the  plaintiff  upon  his  liability  as  stockholder,  he 
would  have  a  right  of  action,  for  reimbursement^  against  the 
corporation,  and  a  remedy  in  equity  for  a  contribution  against 
all  the  other  members.     But  if  taken  as  the  property  of  the  cor- 
poration, the  debt  of  the  corporation  would  be  satisfied  out  of 
their  own  property,  and  the  plaintiff  would  be  without  remedy, 
although  his  title  was  good,  and  the  property  conceded  to  be  his 
by  the  conveyance.    We  have  therefore  not  thought  it  necessary 
to  consider  and  decide  whether  the  plaintiff  was  liable  as  a  mem-. 
ber  of  the  corporation.     He  was  so  liable,  unless  the  corpora- 
tion had  complied  with  the  provisions  of  the  statute  (B.  S. ,  c.  38,  ( 
Bees.  17, 18,  22)  in  recording  and  publishing  a  certificate,  so  as 
to  take  away  this  individual  liability.     Speaking  for  myself  only, 
it  may  be  proper  to  say,  that  so  far  as  this  depends  on  the  suf- 
ficiency of  the  publication,  as  set  out  in  the  statement  of  facts, 
I  should  think  it  must  fail.     A  publication  in  a  small  portion  of 
the  whole  circulation  of  a  newspaper,  does  not  accomplish  the 
purpose  of  public  notice  intended  by  the  statute  to  be  given. 
But  of  this  we  have  not  found  it  necessary  to  give  an  opinion. 
Judgment  for  the  plaintiff. 

Who  mat  Goitvbt  tob  Cobfokation,  and  Authobitt  how  Ooswmaaxbi 
See  note  to  LeggeU  v.  N,  J,  M.  A  B,  Go,,  23  Am.  Deo.  742,  where  the  inb- 
Ject  ie  diicuflsed. 

Ck>BPOBATION  IN  FAILING  ClBOUMSTANOKS  MAT  AflSION  ITS  PbOPKBTT  TO 

Tbubtbbs  for  the  benefit  of  preferred  creditors,  or  of  all  thecreditora  equally, 
unless  restrained  by  some  express  provision  in  its  act  of  incorporation:  State 
V.  Bank  of  Maryland,  26  Am.  Dec.  561. 

PaBUMmoN  OY  Rkoularitt  of  Mebtino  oy  Dibictobs. — If  the  rec- 
ords of  a  corporation  show  that  a  meeting  was  duly  called,  a  proper  notice 
given,  and  that  bosiness  was  transacted  at  it,  the  presumption  is  that  a  qao- 
nim  of  members  was  present,  unless  the  contrary  clearly  appears:  Citkent^ 
Mut,  F,  Ins,  Co.  V.  SortvoeU,  8  Allen,  223,  citing  the  principal  case. 

Majobitt  of  Boabd  of  Dibictobs  mat  Exbbcisi  Powxbs  conferred 
upon  their  body  by  the  by-laws:  Despatch  Line  v.  Bellamy  Mfg,  Co,,  36  Am. 
Deo.  203. 

Majobitt  of  Board  of  Dibsgtobs  have  Power  to  adopt  by-laws,  the 
eharter  of  the  corporation  authorizing  the  president  and  directors  to  adopt 
by-laws:  CahiU  v.  Kalamazoo  Mut.  Ins.  Co.^  4.*)  Am.  Dec.  458. 
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Act  ow  God,  oolluion  when  not  deemed  to  be  a,  50SL 

Acnov  for  nse  and  ooonpstion,  289,  290. 

ADMnnaTKATiON  OF  EsTATKS,  giant  of,  denied  beoaoM  d  lapee  el  tbM»  iflL 

gnmt  of,  when  decedent  was  a  minor,  439. 

grant  of,  when  denied  for  want  of  anete,  438^ 

giant  of,  when  and  how  may  be  prevented^  438L 

grant  of,  when  void,  437. 

joriBdiotion  to  grant,  what  ewiential  to^  437* 
AirciXNT  Lights,  defined,  67& 

how  acquired,  57& 

preeoriptiTe  right  to,  578. 

prescriptive  right  to,  denied  in  America,  ff78. 

prescriptive  right  to,  essentials  of,  680. 

right  to,  how  lost,  580. 

right  to,  its  nature  and  extent,  581. 

Chobxs  in  AonoN,  made  in  name  of  married  womin,  47-51. 

of  married  women,  distinction  between  post-nuptial  and  anteitaptiA]«  4flk 
Common  Casrikr,  collision  at  sea,  when  excused  as  act  of  Qod,  502. 
CoMPBOMiss  of  doubtful  claim,  702. 

Consideration,  partial  failure  of,  when  admissible  in  evidence,  AIL 
Constitutional  Law,  retrospective  laws  affecting  the  remedy,  108. 
CoRFOBATiON,  acts  of,  without  the  state,  628. 

directors  meeting  outside  of  state,  626. 

stockholders  can  not  sue  directors  at  law,  but  may  in  equity,  694. 

Damages,  measure  of,  in  actions  for  use  and  occupation,  290. 
Deed,  lost,  jurisdiction  of  equity  to  replace,  92. 
Definition,  of  ancient  lights,  578. 

of  potential  existence,  712. 
Deyise  to  a  class  includes  all  members  thereof  when  the  will  takee  tffeot,  M& 

to  a  class,  when  includes  only  those  living  at  testator's  death,  W7. 

to  a  class,  when  the  will  is  to  take  effect  in  the  fntore,  567. 

to  children,  who  included  in,  666. 

Ktidenoe,  opinions  as,  735. 

parol,  can  not  vary  a  promissory  note,  76. 

statements  made  in  presence  of  party  and  not  oontradloted,  17 &» 

Garnishee  can  not  waive  service  of  writ,  343. 
defenses  which  he  must  make.  342. 
judgment  against,  effect  of,  342. 
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Gabkishbe,  judgment  against,  must  be  in  due  course  of  Uw,  3iZ 

judgment  against,  payment  of,  342. 

judgment  against,  plea  of,  in  bar,  342. 

judgment  by  default  against,  345. 

judgment  in  favor  of,  who  bound  by,  344. 

whether  must  take  advantage  of  irregularitieB,  344. 
Obowino  Ckops,  mortgageii  of  those  not  yet  planted,  713,  714. 

Indictment,  caption  of  and  defects  therein,  138. 

Infants,  claim  against  for  paying  off  mortgage  on  estate  of,  706. 

domicile  of,  486. 

when  deemed  included  within  a  statute,  730. 

JuDomcNT  AGAINST  GARNISHEE,  assignee  of  debt  when  bound  by.  342. 
collateral  attack  upon,  345. 
effect  of,  prior  to  payment,  345. 
essentials  to  validity  of,  343. 
payment  of,  plea  of,  in  bar,  342. 
payment  of,  rights  of  garnishee  after,  342. 

Mab&iagb,  action  by  woman  defrauded  into  marrying  a  married  man.  130. 

alimony,  granting  where  marriage  is  void,  131. 

dower  does  not  exist  in  favor  of  woman  marrying  a  married  man,  I9L 

during  continuance  of  prior  marriage,  statutes  punishing,  131. 

during  continuance  of  prior  marriage,  statutes  legitimizing  issue*  132. 

of  person  having  a  husband  or  wife  living,  130-134. 
Mabried  Woma.v,  bond  or  deed  given  to,  48. 

choses  in  action  of,  difference  between  post-nuptial  and  antenuptial,  4^ 

choses  in  action  of,  of  which  wife  is  the  meritorious  cause,  60. 

choses  in  action  of,  suits  on,  when  made  during  coverture,  48. 

gift  to,  when  vests  property  in  husband,  47. 

joinder  of,  in  action  uu  her  choses  in  action,  47. 

legacy  of,  action  to  recover,  48. 

post-nuptial  choses  in  action,  48. 
survivorship  of  choses  in  action,  48. 
If  ECHAXic's  Lien  on  block  of  buildings,  328. 
HoRTGAGE,  accessions  to  property  mortgaged,  715. 

after-acquired  property,  acts  to  bring  within  mortgage,  717. 

after-acquired  property,  power  given  mortgagee  to  seise,  717- 

after-acquired  property,  rule  in  equity  regarding,  717. 

by  lessee  of  all  crops  to  grow  during  his  lease,  713. 

changes  in  articles  mortgaged,  686. 

general  descriptions  in,  686. 

of  accounts  to  be  made,  or  of  debts  to  aocniet  713 

of  all  goods  in  mortgagor's  store,  686. 

of  all  staves  bought  of  M.  F.,  686. 

of  animals,  covers  their  increase,  715. 

of  crops  to  grow  in  the  future,  713. 

of  goods  which  mortgagor  docs  not  own,  712. 

of  increase  or  fruits  of  property,  712. 

of  mere  possibility  or  expectancy,  713. 

of  property  having  potential  existence,  712. 
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lioBiOAOB  of  produce  of  a  dairy,  715. 

of  profits  to  be  made  by  a  ship  or  steamboat,  718,  714. 

of  specific  part  of  crop  to  be  grown,  715. 

property  capable  of  sale  or  mortgage,  713. 

property  on  which  may  operate,  712-71& 

property  substituted  for  that  mortgaged,  716. 

to  secure  several  notes,  proceeds  of,  how  distributed,  489. 

Kavigablb  Rivebs,  power  of  state  to  establish  tolls  for,  336. 
Nbolioknce,  contributory,  bars  plaintiff's  right  to  recover,  698. 

OiinoiAL  Bonds  are  not  engagements  for  general  good  behavior,  609. 

extend  only  to  official  delinquencies  occurring  during  term  of  office^  609. 
sureties  are  not  liable  when  failure  to  make  money  has  been  the  fault  ol 

party  suing,  511. 
ioreties,  liability  of,  after  end  of  prindpal's  term,  510l 
sureties,  liability  of,  for  acts  done  eohre  offleUf  510. 
sureties,  liability  of,  for  false  return,  or  for  not  returning  wri^  612L 
sureties,  liability  of,  for  new  duties  imposed  on  principal,  510. 
sureties,  liability  of,  for  principars  failure  to  execute  process,  510. 
sureties,  liability  of,  for  principal's  failure  to  pay  over  money,  511. 
sureties,  liability  of,  for  principal's  personal  contract,  511. 
sureties,  liability  of,  generally,  600. 

sureties  of  sheriff,  liability  for  his  acting  under  color  of  process,  516. 
sureties  of  sheriff,  liability  of,  for  his  acting  under  expired  process,  6i%» 
sureties  of  sheriff,  liability  of,  for  his  failure  to  pay  over  surplus,  512. 
sureties  of  sheriff,  liability  of,  for  his  failure  to  restore  attached  property, 

512. 
sureties  of  sheriff,  liability  of,  for  his  failure  to  take  bail,  513. 
sureties  of  sheriff,  liability  of,  for  his  levy  on  property  of  strangers,  614. 
sureties  of  sheriff,  liability  of,  for  his  misconduct  in  executing  prooess,  611l 

Pabtixs,  partner,  when  may  be  omitted  as  a  defendant,  680. 
Fasinsbship,  effect  of  sale  by  one  partner  to  another,  447. 

marshaling  of  assets  of,  447. 
PkBJURY,  action  against  witness  for,  142. 

assailing  judgment  on  account  of,  142. 

Bailroad  Corporation,  fire,  liability  for,  724. 
Batification  of  forged  signature,  78. 

of  forged  writing,  when  inferred,  78. 
Bklbase  of  one  of  several  obligors,  480. 

Shbritfs,  liability  of  sureties  of,  509-517. 

Specifio  Performance,  vendor's  suit  for  and  relief  proper  In,  191, 

Statute,  repeal  of,  effect  on  pending  actions,  496. 

BuBBTiES  on  official  bonds,  liability  of,  509-517. 

release  of,  by  dismissal  of  levy  on  goods  of  principal,  434. 

Tbnder,  declaration  of  willingness  to  pay  is  not  a,  661. 
Trust,  assent  of  beneficiary  is  presumed,  81. 

Use  and  Occupation*,  action  for,  630. 

action  for,  measure  of  damages  in,  290. 
action  for,  when  lies,  289,  290. 
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Vbmdob  akc  Vkndkb,  assignor  of  vendor,  suits  by,  192. 

judgment  proper  in  suit  by  vendee,  192. 

suit  by  vendor  when  vendee  refoses  to  accept  a  conveyaooe.  102. 
ViN dob's  Lien  is  paramount  to  right  of  dower,  60. 

Will,  at  what  time  deemed  to  speak,  667. 

devise  to  a  class,  how  construed,  666,  667. 
Wbit  of  Erbob  Gobam  Nobls,  application  for,  how  made,  28QL 

defined  and  described,  257-259. 

difference  between,  and  writ  of  error,  259. 

errors  which  may  be  corrected  by,  258,  259. 

is  not  a  writ  of  right,  260. 

nature  and  purpose  of,  258,  259. 

pleading  and  practice  under,  260. 

when  lies  and  when  does  not  lie,  259,  2ML 
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ABATEMENT. 
8m  Plbadino  asj>  VBJLcnom,  21. 

ACXJEPTANCE. 

See  NiOOTIABLB  iNSTRUmSNTS,  10-12. 

ACCOUNT. 

L  Gcumiruous  Bukniko  Aooount  is  an  Emtikb  Ducaitd,  wUeh  omi  ma/k 
be  tplU  up  into  seyeral  causes  of  action.     Oliver  v,  HoU^  228L 

t.  RiOOYXBT  OF  J(nX>USMT  irOR  PaST  OF  EnTTSB  DeMAND  IS  A  BaB  to  %  wl^ 

•eqaent  action  for  another  part  of  the  same  demand.     Id, 

See  AZ/TKRATION  OF  iNSplUMSMTB,  1. 

AOKNOWLEDGMENTa 
See  Statute  of  Limitations,  2,  8,  9. 

ACTIONS. 

FnaoNAL  AcnoN,  Onok  Suspended,  by  the  voluntary  act  of  the  pvioa  ea« 
titled  to  it,  is  forever  discharged.     Benjamin  v.  McConneU^  474. 

Bee  Aooount,  1;  Assumpsit;  Contracts,  7;  Corporations,  121;  14^  S9^  lOf 
Damages,  2;  Detinue;  Fraudulent  ConvetanoiSi  7. 

ACTS  OP  GOD. 
See  Common  Carriers,  7:  SHippDro^  3^ 

ADMINISTRATION  DE  BONIS  KON. 

See  Estates  of  Decedents. 

ADMISSIONS. 
See  Evidence,  37-39. 

ADVERSE  POSSESSION. 

▲vmun  Possession  of  a  Quarter  Section  of  Land  it  not  shown  by  proof 
that  the  grantor  of  the  chiimant  walked  over  the  land  and  set  up  some 
of  the  comers,  and  several  years  after  built  a  cabin  on  and  inoUwed  threa 
or  four  acres  of  adjoining  land.    Stephenton  v.  Doe,  489. 

Landlord  and  Tenant,  4, 5;  Possession;  Statute  of  LiMiTAnanH  6^  7 

▲m.  Dxo.  Yoi..  XLVI— 48  7A8 
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AGENCY. 

1.  WSITTBN  CONTBAOT  BXBOCmD  B7  AqSNT  MUST,  IK  ORDSB  TO  BZNB  PBDT- 

oiPAL,  purport  on  its  faoe  to  be  his  contract.    Cleakmd  ▼.  Walker^  238. 

2.  Ratification  bt  Prjitcipal  of  Aoxnt's  Act  will  haye  the  same  effeoi  at 
an  original  anthority.    Id, 

8b  Fact  that  Agent,  in  Signing  his  Principal'b  Namx  to  Notx»  added 
thereto  a  middle  initial,  which  made  the  name  identical  with  his  own^ 
does  not  justify  a  legal  conclusion  that  the  payee  of  the  note  gave  credit 
to  the  agent  and  accepted  his  individual  note  as  evidence  of  his  penooal 
liability.    Id, 

4.  To  Pbovk  that  Notb  was  Intended  to  Bind  Agent,  and  not  Pbihci- 
PAL,  evidence  that  suit  thereon  against  the  agent  was  proeecuted  to  Judg- 
ment, is  admissible;  but  the  effect  of  such  evidence  may  be  impaired  or 
destroyed  by  proof  that  such  suit  was  brought  by  mistake.     Id, 

(k  Pebson  Dbaung  with  Agent  of  Undisclosed  Prinoipal,  may,  npoa 
discovering  the  principal,  recover  from  him,  although  he  had  debited  the 
agent,  provided  the  state  of  the  account  between  the  principal  and  agent 
is  not  altered  to  the  prejudice  of  the  former.  But  if  he,  knowing  that 
he  is  dealing  with  an  agent,  and  who  his  principal  is,  makes  the  agent  his 
debtor,  he  can  not,  upon  the  agent's  failure,  charge  the  prinoipaL     Id, 

See  Evidence,  17;  Usage,  1. 

ALTEEATION  OP  INSTRUMENTS. 

1.  Alteration  of  Note. — An  account  was  stated  and  settled  in  writing,  and 
on  the  same  page  a  note  was  written  beginning  with  the  words^  ''For 
and  in  consideration  of  the  above  accotmt.*'  The  note  was  afterwards 
torn  off  from  the  account;  the  words  quoted  were  erased,  and  in  their 
place  were  written  the  words,  '*  On  demand;"  the  note  was  not  other- 
wise changed.  It  was  held  that  the  alteration  was  material,  and  that 
the  plaintiff  could  not  recover  on  the  note  as  altered.  Ben^amm  v.  ife- 
Connell,  474. 

t.  Whbtheb  an  Instrument  has  been  Altered  or  not  is  a  qnertloa  to 
the  Jury.    BU8$  v.  Melntyrt,  165. 

See  Landlord  and  Tenant,  2;  S. 

ASSAULT. 
See  OBDaNAL  Law,  6,  27,  28;  RAn.noADii,  4. 

ASSESSMENTS. 
See  Streets. 

ASSIGNMENTS  FOB  BENEFIT  OF  CBEDITOBa 
See  Corporations,  22-24. 

ASSIGNMENTS  OF  CONTRACTS. 

1.  Indobsement  of  Receipt  Given  by  Attornet  at  Law  iob  Notb  whld 
has  been  placed  in  his  hands  for  collection,  does  not  pass  to  the  assignee 
the  legal  title  to  the  note,  although  such  attorney,  by  another  indorse- 
ment on  the  receipt,  promises  to  pay  the  proceeds,  when  collected,  to  tba 
sasignee.    The  contract  between  the  assignor  and  assignee,  in  such  a 
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ia  not  analoi^oiiB  to  that  of  indoTBement,  and  does  not  impose  on  the  as- 
dgnee  the  necessity  of  adopting  the  same  measnres  as  are  neoessary  ta 
charge  an  indorser.  OooBn  ▼.  Biehardaon,  232. 
t.  Pexsumftion  that,  whsbe  Notxs  Assionbd  Protb  UNPRODUcnvXy  the 
assignor  is  to  he  chargeahle  upon  the  original  consideration,  is  a  mere  in- 
ference of  fact,  and  may  he  overcome  hy  proof  that  a  different  agreement 
was  made  between  the  parties,  and  parol  evidence  of  such  agreement  is 
admissible,  in  the  absence  of  any  written  contract  on  the  sabject.    Id. 

MoBTOAOKS,  8,  15;  Specdio  Pebfobhanos,  1;  Vxndob  and  VbndbBi  3 


ASSUMPSIT. 

1.  Admission  in  Gonybbsation  to  a  Thibd  PsBaoN,  not  the  plaintiff's  agent, 

is  not  sufficient  to  sustain  a  count  upon  an  indnud  compukuaent,    Hqfar 

V.  DemaUy  628. 
S.  AcnoN  lOB  MoNBT  Had  and  Beceivbd  will  Lib,  where  the  thing  taken 

was  received  as  money,  whether  it  be  bonds,  notes,  credits  on  aoooant» 

or  land.    B.S8.  R.  R,  Co,  v.  Faunce,  655. 

See  CoNTBAors,  6.     , 

ATTACHMENTS. 

I.  AuzniABT  Pboobss  in  the  Natube  of  Anoillabt  Atiaoumbmt  mnsi 
issue  from  and  be  returnable  to  the  court  in  which  the  original  suit  ia 
pending.    lacuacka  v.  Edwards^  86. 

S.  Defects  in  Ancillabt  Attachment  are  waived  by  an  answer  to  the 
merits,  and  by  motion  to  compel  the  plaintiff  to  elect  whether  they  wiU 
prosecute  the  original  suit  or  the  attachment  bill.     Id, 

S.  Goubt  of  Chanceby  in  Tennessee  is  by  statute  vested  with  jurisdiction 
in  attachment  cases,  over  demands  purely  legal.    Id, 

4.  Existence  of  the  Facts  Keoessaby  to  Give  Jubisdiction  to  Issue  At- 

tachments can  be  questioned  only  by  a  plea  in  abatement.    Id, 

5.  Tbbasuby  Notes  of  the  United  States,  in  the  possession  of  a  defendani» 

are  subject  to  attachment.    State  v.  Lctwson,  293. 

f.  Judgment  against  a  Gabnishee  is  Pbima  Facie  a  Bab  to  a  subseqnsnl 
recovery  of  the  same  debt  by  any  person.    Sesaiona  v.  Stevejia,  339. 

7*  In  Gases  of  Gabnishment,  the  Execution  Gbeditob  is  deemed  an  as- 
■igneerof  the  debt  from  and  after  the  service  of  the  garnishment,  and  la 
entitled  to  judgment  as  if  such  assignment  had  been  regularly  made.  Id, 

8L  Judgment  against  a  Gabnishee  is  entitled  to  all  the  attributes  of  an  ad- 
judication upon  the  subject-matter;  and  the  debt  garnished  loses  ita 
identity  and  character  and  ceases  to  be  the  subject  of  future  action.    Id, 

t.  Judgment  against  a  Gabnishee  can  not  be  Collatebally  Attacked  for 
Irregularity  in  the  proceedings  upon  which  it  was  based,  as  by  showing 
that  the  garnishment  was  issued  and  served  before  a  return  of  "no  prop- 
erty** was  made  on  the  execution.    Id. 

lOi  Whebe  a  Gabnishment  Suit  is  Pending  Which  is  not  Pbosfouted  io 
Judgment  the  term  in  which  the  writ  is  made  returnable,  the  gamlshaa 
has  no  right  to  think  that  the  suit  is  abandoned  against  him  and  settla 
his  debt.  If  he  does,  equity  will  grant  no  relief  against  a  judgment  after- 
wards obtained  against  him  in  the  garnishment  suit.    Sironp  ▼.  Suttwtmt 
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11.  Wbbbb  Oabmisbiumt  Suit  tb  Bbouobt  AOAimT  a  Pabvt  it  !■  hb  duly 
promptly  to  defend  it,  if  he  has  any  defense  to  make,  at  the  proper  time, 
and  if  he  fails  to  do  so  and  jadgment  is  rendered  against  him,  in  oonae- 
qnenoe  of  his  negligence,  a  ooort  of  equity  has  no  power  to  reliere  him, 
although  it  might  be  of  the  opinion  that  the  original  jadgment  was  ecro- 
neoos.    Id, 

ISL  Pbogxsdinos  in  ▲  Suit  of  Fossion  Attaohmxht,  commenced  under  the 
act  of  1807,  are  terminated  by  the  act  of  1818,  providing  "that  all  laws 
and  parts  of  laws  heretofore  in  force  relatiye  to  foreign  attachments  «rs 
hereby  repealed.'*    Stepkenaon  v.  Doe,  489. 

flee  MoBTGAOSB,  24-26;  Shkbiffb,  2,  4,  5;  Statdtbs,  6;  TBHPAaB,  5. 

AUCTIONS. 
^^^■■■■■w»p  LrnorDiD  to  PaEVKMT  ob  Snyix  GoKpnnxxoK  at  am  Ado- 
TIOH  Saub  vitiates  the  sale.    It  is  illegal,  and  no  party  to  each 
ment  can  daim  any  benefit  from  it.    HamUUm  v.  ffamSUm,  68. 

AUTHKNnOATION  OF  JUDGMENTSL 
See  JuDOMSMTB,  6,  6. 

BAILMENTS. 

L   WWBf  WaSEHOUSBMAN  mat  DbNT  TtTUE  of  THX  BalLOB. — ^If  a 

houseman  receive  goods,  he  can  not  dispute  the  title  of  the  bailor  in  a 
suit  brought  by  that  person  against  him;  but  iC  the  goods  were  taken 
from  the  bailee  by  lawful  process,  he  may  show  this  in  excuse  for  not  de- 
livering them.  Burton  v.  WUHnaon^  145. 
%  LiABnjTT  OF  Wabshousbhak  to  the  Assionbb  of  THX  Obioinal  Baiuxb 
OF  Goods  will  not  protect  such  goods  against  the  crediton  of  the  baUor 
if  his  assignee's  title  has  been  adjudged  invalid.    Id, 

BANKRUPTCY  AND  INSOLVENCY. 

L  DnoRABOB  nr  Bankruptot  itndbr  thk  Insolvent  Laws  of  a  state^  does 
not  affect  persons  residing,  nor  contracts  to  be  performed,  beyond  the 
limiU  of  the  state.     LarraJbee  v.  TalhoU,  637. 

tb  State  Insolvent  Law  Which  Invalidates  a  Tbansfeb  by  a  domestio 
debtor  to  a  foreign  creditor,  and  directs  that  the  property  so  transferred 
shall  be  distributed  among  the  domestic  creditors  of  the  insolvent,  unless 
the  foreign  creditors  will  consent  to  the  insolvent's  discharge,  impairs  the 
obligation  of  the  contract,  and  is  void.     Id» 

X  Insolvent  Laws  of  the  State  of  Maryland  were  not  suspended  by  the 
passage  of  the  United  States  bankruptcy  act»  on  August  19,  1941,  until 
February  1, 1842,  the  date  provided  by  such  act  for  its  taking  effect.  Id, 

See  Executions,  5,  7. 

BANKS  AND  BANKING. 

1.  Kom  IflsirxD  bt  State  Bank  are  not  Bills  of  Cbbdit,  within  tlia 
meaning  of  the  constitution  of  the  United  States.  Jonu  v.  Bank  <if  Tm^ 
nesiee,  640. 

t.  Babk  havino  Riqht  to  Disoouht  Notes,  may  discount  a  note  ondsr  seaL 
Id. 
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&  If  ▲  Dbfositob's  Baivx-book  Aocx>mpanisd  the  Defobit,  and  an  entiy 
was  then  made  by  a  clerk  aathorized  to  make  it,  in  the  abeenoe  of  any 
fraud  or  ooUuaion  between  the  clerk  and  the  depositor,  it  is  an  originai 
entry  and  oondnsive  on  the  bank;  if,  however,  the  book  is  aent  to  ba 
written  up  afterwards,  it  is  not  an  original  entry,  and  may  be  examinad 
into.    Hepbwm  v.  Citizens*  Bank  o/Lauinana^  664. 

4.  DiBBCTOBS  OF  Bank  ABB  NOT  LiABLB  TO  It  for  injnry  resulting  to  it  from 

acts  of  theirs  which,  though  unlawful,  were  done  in  good  faith,  with  a 
view  to  promote  the  interest  of  the  bank,  and  in  the  exercise  of  powen 
vested  in  them.  OodbM  v.  Branch  Bank  at  MobUe,  211. 
A.  Bank  Dibboiob  is  not  Sbtebally  Liable  fob  Act  of  Majobitt  of  fha 
board,  although  he  voted  with  it.  If  directors  oomposing  the  iii^|oriljf 
an  liable  at  all,  they  are  jointly  liable.    Per  Obmons^  J.    Id, 

BASTARDY. 
Sea  Infancy,  2,  8. 

BILLS  OF  CKEDIT. . 
See  Banks  and  Banking,  I. 

BILI^  OF  EXCHANQB. 
See  Nxootiable  Inhtbumbnib. 

BILLS  OF  LADING. 
See  Shipping,  1. 

BONA  FIDE  PURCHASEBS. 

!•  Dbfbnbb  of  Bona  Fide  Pubchase  fob  a  Valuable  Oonbidbbation,  and 
without  notice,  can  be  set  up  by  way  of  answer,  against  a  plaintiff  aa» 
sorting  a  prior  equitable  claim,  as  well  as  by  a  plea  in  bar  founded  on 
such  notioe.    Bai^nard  v.  Norrie,  647. 

%  Ahbweb  Setting  xtp  the  Defense  of  Bona  Fide  Pubohaeb  must  allega 
that,  at  the  time  of  conveyance,  the  grantor  or  mortgagor  was  seised,  or 
pretended  to  be  seised,  and  was  in  possession  of  the  premises  conveyed. 
Id, 

5.  PossEflsiON  OF  A  Pabtt  WHOSE  RiGHTS  ABB  INVOLVED  in  a  purohase,  is  suffi-^ 

oient  to  put  a  purchaser  upon  inquiry  into  their  nature;  and  upon  failing 
to  make  such  inquiry,  the  purchaser  is  in  equity  visited  with  all  the  ooa« 
saqnanoee  of  a  knowledge  of  the  possessor's  title.    Id, 

BONDS. 

860  PlBADDfO  AND  PBACnCE,  4,  5;  SUBETTBHIP|  WlTBIIM^  % 

BOOK  ENTRIES. 
Sea  Banks  and  Banking,  3;  EviinnraB»  6-0l 

BRACER7. 
See  Statutes,  8. 

CARRIERS. 
See  Common  CARBiBBa. 
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"CHILDEKN." 
See  Wills. 

COLLISIONS. 

See  Shipping;  Stbsets,  7. 

OOMMEBCE. 
See  Conshtutional  Law,  9-lS. 

COMMON  CARKIEKS. 

L  BraoxAL  AoBBXMBNT  BT  Pabtt  TO  Haul  Qoovs  TO  ▲  Ckbxaiv  Plaob  and 
deliver  them  '*  in  good  order  and  condition,  unavoidable  aoddent  only 
ezoepted,*'  does  not  constitute  him  a  common  carrier,  but  he  is  lespoDsi- 
ble  as  one  on  his  contract.     Fish  v.  Chapman^  393. 

&  Comioir  Gabbikb  is  Onb  who  Undertakes  to  Transport  from  place  to 
place  for  hire,  the  goods  of  such  persons  as  think  fit  to  employ  him.    /dL 

%,  Common  Carribr  is  Bound  to  Convkt  thb  Qoods  ot  Ant  Pkrbon 
offering  to  pay  his  hire  unless  his  carriage  be  already  full,  or  the  risk 
sought  to  be  imposed  upon  him  extraordinary,  or  unless  the  goods  be  of 
a  sort  which  he  can  not  convey,  or  is  not  in  the  habit  of  conveying.     IcL 

4.  Common  Carrier  is  in  the  Nature  of  an  Insurer  of  the  goods  in* 
trusted  to  his  care,  and  is  responsible  for  every  injury  sustained  by  them, 
occasioned  by  any  means  whatever,  except  only  the  act  of  God  and  the 
king's  enemies.    Id, 

(k  Carrier  for  Hire  in  a  Particular  Case  is  Only  Liable  iroBORDDrABT 
Neouoence,  unless  he  by  express  contract  assumes  the  risk  of  a  oommoa 
carrier;  his  liability  may  be  regulated  by  his  contract.     I<L 

U.  "Unavoidable"  A2a>  "Inevitable"  are,  in  Legal  as  well  as  oommon 
parlance,  synonymous.    Id, 

7-  Unavoidable  Accidents  are  the  Acts  of  God,  by  which  is  meant  any 
aoddent  produced  by  physical  causes  which  are  irresistible;  such  as  lights 
ning,  storms,  perils  of  the  sea,  earthquakes,  inundations,  sudden  deaths 
or  illness.    Id. 

§.  Common  Law  Liabilitt  of  Common  Carrier  as  an  Insurer  is  Mod- 
ified to  this  extent,  that  he  may,  by  notice  brought  home  to  the  bailor, 
require  the  latter  to  state  the  nature  and  value  of  the  property  bailed, 
and  may  avail  himself  of  any  fraudulent  acts  or  sayings  of  the  bailor. 
fUk  V.  Chapman,  394. 

See  Railroads;  Shippinck 
CONFLICT  OF  LAWS. 

OOVTBAOT  IS  GoYXBNBD  AND  CONSTRUED  BT  TEl  liAW&Of  the  itate 

It  is  to  be  performed.    Larrabee  v.  TalboU,  637. 

CONSIDERATION. 
See  Contracts. 

CONSTABLES. 
Bee  Plkadino  and  PRAcrios,  4,  5;  SHXBim»  8L 
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CONSTITUTIONAL  LAW. 

L  Decisions  of  thb  Sufbbme  Ooukt  of  the  Unitxd  Statbs,  npon  all 
questioiiB  of  coDstitutional  law,  are  conolasive  and  binding  on  the  state 
oonrts.    Larrahee  y,  TcUbott,  637. 

8.  Obligation  of  a  Contract,  as  that  Exphsssion  is  Ussd  in  the  constita- 

tion  of  the  United  States,  means  the  right  to  performanoe,  which  the  law 

confers  on  one  party,  and  the  corresponding  duty  of  performance,  to 

which  it  binds  the  other.     Id. 
tk  Thb  Pbovision  of  the  National  CoNSTrrnnoN  Fobbidding  thb  Statbs 

from  impairing  the  obligation  of  contracts,  extends  to  legislatiye  grants. 

and  to  contracts  made  by  indiyidnals  with  a  state.    Bruce  ▼.  SchuyUr^  4A7. 
4.  Lboiblaturb  mat  Chanob  thb  Natubb  and  Extent  of  a  Bbmbdt  by 

which  a  contract  may  be  enforced.    Id, 
(k  Obugation  of  a  Contbact  is  that  which  obliges  a  party  to  perform  his 

contract,  or  to  repair  the  injury  done  by  his  failure  to  perform  it.    Id, 
f.  Statutb  Extinguishing  Existing  Rbmbdies,  and  Lbavino  No  Rxdbbss 

for  the  violation  of  a  contract,  impairs  its  obligation  and  is  void.    Id, 
7.  Thbrs  can  bb  No  Vbsted  Right  in  a  Pabticulab  Rebcedt,  bat  there  is 

a  Tested  right  to  some  substantial  and  efficient  remedy,  and  this  right  is 

protected  as  essential  to  the  maintenance  of  the  obligation  of  the  oontraofe. 

Id. 
8L  Obligation  of  a  Contract  Inoludbs  Some  Known  Mbans  acknowledged 

by  the  municipal  law  for  its  enforcement.     Id. 

9.  CoNGBESs  has  THB  EXCLUSIVE  HiGHT  TO  Kegulate  Commebcb  wlth  for- 

eign nations  and  among  the  several  states;  but  an  act  of  a  state  legisla- 
ture, imposing  reasonable  tolls  as  a  compensation  for  rendering  navigable 
a  river  within  its  own  borders,  is  constitutional,  unless  it  conflicts  with 
the  actual  exercise  of  the  power  of  congress.     Thcanes  Baade  v.  LooeU^  332. 

10.  Power  of  Congress  to  Regulate  Commerce  may  Extend  to  all  rivers 
navigable  in  fact,  without  reference  to  the  flow  of  the  tides.     Id, 

IL  Existence  of  an  Unexercised  Power  in  Congress  does  not  prevent 
the  necessary  exercise  of  a  similar  or  equivalent  power  by  the  states,  if 
they  originally  possessed  it.    Id, 

12.  Power  of  a  State  to  Exact  Tolls  from  Vessels  sailing  in  a  river  made 
navigable  by  it,  is  not  prohibited  by  the  fact  that  congress  has  made  an 
appropriation  for  the  improvement  of  the  river,  and  has  established  a 
port  of  delivery  on  it.     Id, 

18.  Tolls  Levied  by  a  State  on  Vessels  Navigating  a  Riveb  within  its 
borders,  are  not  in  the  nature  of  tonnage  duties.    Id, 

li.  A  Treaty  is  the  Supreme  Law  of  the  Land,  and  is  obligatory  on  aU 
departments  of  the  government,  and  on  parties  litigating  in  the  conrts. 
HoiveU  V.  Fountain^  415. 

15.  Legislature  can  not  Authorize  the  discharge,  without  trial,  of  a  per- 
son accused  of  crime.     State  v.  Fleming,  73. 

10.  «Contemporaneous  Construction  of  a  Constitution,  as  manifested  by 
the  legislature,  in  which  were  many  framers  of  that  instrument,  and  sanc- 
tioned by  the  acts  and  acquiescence  of  subsequent  legislatures  and  by  all 
the  departments  of  the  state  government,  during  a  period  of  twenty 
years,  followed  by  the  solemn  adjudication  of  this  court,  will  not  after- 
wards be  departed  from.     Bruce  v.  Schuyler,  447. 
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17.  OumawTUTiOM  PBomBmiro  **  BsTBOsraonvs  Lawb"  MsAim  Lawb  giWig 
•  ri^t  where  none  before  existed,  and  bjrelatioQ  back  to  giT<e  tbe  petty 
the  benefit  of  it;  if,  howeyer,  the  right  elzeady  existed,  the  legiebteie 
may  deyiae  and  provide  an  additional  or  oamnlatiye  remedy.  Sntheritmd 
y.  De  Leon,  100. 

IS.  Statctu  asb  not  Allowed  to  Opxratb  BxrBOsraonyxLT,  anleai  the 
legifllatiye  will  to  that  effect  is  ao  clearly  deohtfed  as  to  admit  of  no  doubt 
Bruee  y.  Schuyler,  447. 

lA.  CUiiB  lOB  Tajos  Madb  bt  a  Pubuo  OfffioBB  IB  A  Ck>iiTKAOT,  the  obliga- 
tion of  which  the  legislature  can  not  impair,  by  repealing  that  portion  of 
the  statute  which  providee  that  the  officer  making  the  sale  shall  axoonte 
a  conyeysnoe  in  porsoaDce  thereof.    Id. 

tOL  Law  should  not  bb  Dbolarxd  Unoonhtitutional  unless  dearly  repog* 
aant  to  the  constitation.  In  case  of  each  repognanoe^  coorts  oogbt  not 
to  hesitate  to  declare  the  law  inyalld.    I<L 

See  Bankbdptot  and  Insoltknot;  Banks  and  Bahxinoj  1. 

OONSTBUCnOK. 

8sa  OomraronoNAL  Law,  16;  Gontbaoib,  9-11;  Dbidb,  5, 6;  Kahem— 'iiiti 
STATcm  07  Limitations,  4,  6;  Statotbb;  Wilu»  7. 

CONTRACTS. 

I.  Kbw  Conbidbbation  is  Essbntial  to  Support  an  Aobbbkbnt  to  Sub- 
BnrnTB  one  contract  in  the  place  of  another.    Spcmn  y.  BattuU,  846. 

2.  A  SUTFICIBKT  CONSIDEBATION  EZISTB  FOB  THB  AOBBEMBNT  OF  AN  InDOB- 

BBB  to  receive  payment  from  an  indoraer  in  the  notes  of  a  specified  bank, 
when  Bach  indoraer  on  his  part  agrees  unconditionally  to  make  such  pay- 
ment out  of  his  own  funds  at  the  maturity  of  the  note,  because  the  in- 
dorser's  agreement  changes  his  contingent  liability  to  pay  after  dne  de- 
maud  and  notice  of  dishonor  to  an  absolute  liability  to  pay  at  the  matn- 
rity  of  the  note.   Such  agreement  is  not  within  the  statute  of  frauds.   Id, 

&  Pabol  Aqbeemxnt  TO  AccBFT  Part  of  a  Debt  in  satisfaction  of  the  whole 
is  not  binding  although  such  part  payment  is  made,  unless  such  agree- 
ment is  made  on  a  new  consideratioD.  There  is  a  new  consideration  suffi- 
cient to  support  the  agreement,  if  the  part  payment  is  made  before  the 
debt  is  due  or  in  any  manner  more  advantageous  to  the  creditor  than  ths 
payment  to  which  he  was  entitled  by  the  terms  of  his  original  contraotb 
Id. 

4.  Inadequaot  of  Consideration  does  not  Invalidate  a  contract,  if  it  be 
not  utterly  worthless  in  fact  and  in  law.    Id. 

(k  In  Cases  of  an  Aoreemknt  Substituted  in  Plaob  of  a  Pbiob  Aobbbmbnt, 
such  former  agreement  may  be  sued  upon,  and  the  defendant,  to  de- 
feat a  recovery,  must  show  performance  of  the  new  contract  according  to 
the  terms  thereof.    Id. 

6.  Pabol  Contract  fob  Sale  of  Land,  Executed  bt  Conveyancb  thereof, 

may  be  enforced  at  law,  and  dssumpaU  will  lie  for  the  purchase  money; 
but  if  the  conveyance  was  not  made  until  after  the  action  was  com- 
menced, it  can  not  be  maintained.     BuLler  v.  Lety  230. 

7.  Upon  a  Contract  Growing  out  of  an  Immoral  or  Illboal  Tbanbao 

noN,  or  one  in  violation  of  a  treaty,  and  directly  connected  with  an 
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lawful  act,  DO  action  can  be  maintained;  but  if  it  be  ezecnted,  oourti 
will  not  disturb  it.    Howdl  ▼.  FomUdn,  416. 
8L  Gontbaot  18  Von>  where  the  object  is  to  be  effected  by  procaring  the  con- , 
sent  of  the  agent  of  the  gOTemment  to  violate  his  official  daties.     Id. 

9.  When  thb  Lanodagb  of  a  Ck>MTBAcr  is  Ambioitoits»  the  courts  endeayor 
,to  ascertain  and  to  give  effect  to  the  intention  of  the  parties.  Bei^amim 
"v.  MeCaimeU,  474. 

10.  When  the  Languaob  of  a  Contbaot  is  Unequiyogal,  there  is  No 
Boom  fob  Constbuchok,  althongh  it  may  not  express  the  intention  of 
the  parties.     Id, 

11.  Pboyiso,  Totally  BxpnoNA29T  to  a  Contbaot  of  Which  It  is  a  Pabt,  la 
Toid.    /d. 

Bee  AoENcnr;  Bankbuftot  and  Insolyesict;  ComcoN  Cabbisbs;  CoNiuor 

OF  Laws;  Ck>NSTiTUTioNAL  Law;  Sundays. 

OONTBIBUnON. 

L  Payment  of  an  Outlawed  Note  by  One  Joint  Debtob  entitles  him  to 

contribntion  from  the  other.    MilU  y.  Hyde,  177. 
2.  Gontbibution  to  the  Full  Amount  is  Becoyebable  from  the  solYen* 

joint  contractors  pro  raia,  and  the  party  paying  the  debt  may  prove  tbt 

insolvency  of  any  one  of  the  joint  contractors,  and  the  debt  most  fall 

equally  upon  the  rest.    Id, 

COBPOBATIONS. 

1.  Thb  Powers  of  Cobpobations  oan  not  be  Exercisbd  fob  Pubposei 
Foreign  to  their  creation.  Bivemna  Navigation  Co,  v.  Dawgons,  183. 
.  22.  Ck>BPOBATioNS,  by  the  English  Statutes  of  Mobtmain,  webb  Pro- 
hibited from  parchasing  lands  without  license  from  the  king.  These  stat- 
utes were  uot  adopted  in  Virginia.  In  that  state,  there  is  no  statute 
impairing  the  incidental  power  of  corporations  to  acquire  real  estate.  Id, 

S.  Devises  to  Bodies  Politio  and  Cobfobate  were  Prohibited  by  the 
English  statute  of  wills,  32  Henry  VIII.,  c.  1,  and  34  Id.  c.  5.    Id, 

4.  Deyisbs  to  Bodies  Politio  and  Corporate  are  not  Prohibited  by  any 
statute  of  Virginia.    Id, 

(k  Incidental  Capacity  of  a  Cobpobation  to  Acquire  Propebty  for  its 
chartered  objects,  is  salutary,  and  can  not  be  entirely  prohibited  without 
great  inconvenience.    Id, 

••  Cobpobate  Incapacity  to  Take  Propebty  will  not  even  be  Infebbid 
from  a  prohibition  to  hold  it,  if  the  purposes  of  the  acquisition  be  to  sell 
the  property  and  apply  the  proceeds  to  purposes  contemplated  by  the 
charter.    Id, 

7.  Cobpobations  have  the  Capacity  to  Take  a  Devise  of  their  corporate 

stock.    Id, 

8.  Assent  of  Cobpobation  to  Acts  Done  on  its  Account  may  be  Infebbed, 

in  the  same  manner  that  the  assent  of  a  natural  person  may  be.  And 
where,  therefore,  the  directors  of  a  bank,  by  resolution,  require  its 
cashier  to  arrange  the  duties  of  the  various  ofiScers  thereof,  and  he  sub- 
sequently hands  to  the  board,  while  in  session,  a  written  assignment  of 
the  duties  of  each  officer,  signed  by  all  except  two,  to  which  no  objection 
is  made  by  the  directors,  they  will  be  considered  as  having  assented  te 
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the  attotoMiit  of  dntiet  so  made  by  the  oaahier,  and  he  will  not  be  liabli 
to  the  bank  for  Ion  mbaeqnently  arising  from  the  £ulnre  of  one  of  the 
officen  to  perfonn  a  dnty  then  aseigned  to  him,  althoogh  the  caahier  had, 
preTioufl  to  that  time,  attended  to  anch  dnty.  Baaik  of  Alabama  t. 
Oomegyst  278. 
IL  Ohx  Who  Exaoum  Notb  Patablb  to  Corposatioh  n  Bsiofpkd  to  deay 
its  existence  at  the  time  the  note  was  exeeated.  J<me$  v.  Bant  of  Tam^ 
eMee,640. 

l€l  DXSIOB  07  GOBPOBATION  0A2f  KOT  ABBOLYS  HmHKTJT  VBOK  PATXXHT  of 

his  debt,  by  alleging  in  general  tenns  a  forfeitare  of  its  charter,    /d. 

11.  DmsoTOBS  or  Cobpobation  abb  hot  Pbbsohallt  Liabub  to  Cbxditobs 
07  thx  Company  for  the  amoont  of  a  dividend  declared  by  them  at  a 
time  when  there  were  no  profits  to  be  divided,  if  they  acted  in  good 
fsith  in  a  mistaken  belief  that  such  a  fund  existed.  LtaAnffim^  S  CB^B, 
▼.  Bridges,  628. 

12.  Whethxb  Crbditob  or  Ck>BPOBATioH  MAT  MAiBTAnr  AionoN  at  Law 
against  directors  of  the  company  for  declaring  a  dividend  when  then 
was  no  fond  to  be  divided:  Query,    I<L 

18l  Tbust  Imposbd  on  Dibectobs  or  Cobpobation  Elbotbo  iob  Lixitbd 
TiMB  18  not  Buch  a  continuing  tmst  as  withdraws  it  from  the  operatioa 
of  the  statute  of  limitations.    Id, 

li.  Whebb  Statute  InoobporatinoCokpantImposss  No  PEBSONALLiABiir 
ITT  npon  its  directors  for  the  payment  of  its  debts,  the  only  action  at 
law  that  can  be  maintained  against  them  is  an  action  on  thq  case  for 
theb  own  wrongful  acts,  and  to  this  action  the  statute  of  limitatioDS 
may  be  pleaded.    Id, 

15.  DiBxoioBs  OF  Cobpobation  mat  Belt  on  Statutb  or  Limitationb  in  a 
suit  in  chancery  brought  against  them  by  a  judgment  creditor  of  the  com-* 
pany  to  render  them  personally  liable  for  the  amount  of  a  dividend  which 
they  had  improperly  distributed  to  the  stockholders  at  a  time  when  there 
were  in  fact  no  profits  to  be  divided  amongst  them.    Id, 

If.  Whebb  Stockholdxb  or  Cobpopation  has  Fobfeitxd  ma  Stock  no  de- 
cree can  be  rendered  against  him  for  any  liability  on  account  thereof.  Id, 

17.  All  Votes  and  PBOOESDiNas  or  Pebsons  PBorESSiNo  to  Act  in  Capao- 
ITY  or  CoBPOBATOBS,  when  aasembled  without  the  bounds  of  the  sever- 
eigcty  granting  the  charter,  are  wholly  void.    Miiler  v.  Ewer,  619. 

18L  Cobpobation  Duly  Existing  within  a  Stats  may  Act  and  Comtbaot 
BEYOND  its  Limits,  by  an  agent  or  agents  duly  constituted,  but  can 
neither  exist,  nor  contract  per  se,  without  those  limits,  except  by  the  as- 
sistance of  its  officers  or  agents  duly  elected  or  appointed  within  them. 
Id, 

19.  Genebal  Clause  in  a  Chabteb  Authobizino  Cbbtain  Pebsons  to  Gaix 
FiBST  Meeting  of  a  corporation,  at  such  time  and  place  as  they  think 
proper,  does  not  authorize  them  to  call  the  meeting  at  a  place  without 
the  limits  of  the  state.    Id. 

SO.  Where  Cobpobatobs  Pboceed  by  an  Intobmal  ob  Ibbbgulab  Exebcihb 
or  AN  Existing  Power  of  election  to  elect  certain  officers,  the  persons 
so  elected,  until  removed,  are  regarded  as  officers  de  facto,  and  their  acts 
are  obligatory  upon  the  corporation.    Id, 

tl.  Whebe  Cobpobators  have  No  Poweb  at  all  toTbocebd  to  an  Eliol 
noN,  any  officers  attempted  to  be  elected  must  be  considered  to  be  sank 
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without  any  election,  and  their  acts  can  not  be  binding  upon  the  corpo- 
ration, unless  the  corporation  has  held  them  out  to  the  public  as  being 
the  duly  appointed  officers,  and  they  have  been  dealt  with  as  such,  in 
ignorance  of  their  want  of  authority.    Id, 

n.  Instrument,  although  Entibx  in  Form,  may  bb  Qood  in  Part  and 
Void  in  Part,  as  it  is  a  sufficient  conveyance  in  regard  to  one  species  of 
property,  and  not  to  another;  hence,  where  the  directors  of  a  corporation 
authorize  its  treasurer  to  make  an  assignment  of  all  its  property,  real  and 
personal,  and  he  executes  a  deed  under  his  own  name  and  seal,  if  ac- 
cepted, it  will  be  sufficient  to  pass  the  title  to  the  personal  property. 
Sargent  v.  Webster,  743. 

n»  DmscTORS  OF  A  Manufacturino  Cobposation  hays  Authority  by 
THXiR  VoTB  to  authorize  ita  treasurer  to  make  a  conveyance  of  all  its 
property  provisionally,  upon  condition  to  pay  or  provide  for  the  payment 
of  the  just  debts  of  the  corporation.     Id, 

flA.  Directors  ov  a  Manufaoturino  Corporation  have  a  right  to  make  a 
conveyance  of  its  property  to  a  creditor,  upon  condition  that  he  apply  it 
to  the  payment  of  his  claim,  and  pay  back  the  surplus,  if  any,  to  the 
corporation.  Such  a  conveyance  is  not  fraudulent  as  to  other  crediton, 
by  reason  of  giving  a  preference.     Id, 

fS.  Treasurer  of  a  Manufaoturino  Corporation  may  be  One  of  m 
Directors  in  the  abeence  of  any  statutory  prohibition.    Id, 

SO.  It  IS  NOT  Necessary  to  the  Validity  of  a  Vote  of  a  Majority  of  the 
directors  of  a  manufacturing  corporation  that  it  appear  by  its  records 
that  all  the  directors  of  the  corporation  had  notice  of  the  meeting  at 
which  such  vote  was  passed.    Id, 

S7.  Presence  of  the  President  of  a  Manufacturing  Corporation  is  not 
Necessary  at  a  meeting  of  its  board  of  directors  in  order  to  authorise 
them  to  transact  business.     Id, 

18,  Where  a  Manufacturing  Corporation  Assigned  its  Property  to  one 
of  its  creditors  (who  was  also  a  stockholder,  and  whose  individual  prop- 
erty was  liable  to  execution  a^^ainst  the  corporation),  upon  condition 
that  he  apply  it  toward  the  payment  of  his  claim,  and  pay  back  any  sur- 
plus  to  the  corporation,  if  such  property  is  seized  under  execution  against 
the  corporation  as  its  property  in  a  suit  by  another  creditor,  and  the 
former  creditor  and  stockholder  brings  an  action  of  replevin  against  the 
attaching  officer,  the  latter  can  not  raise  the  question  whether  the  prop- 
erty, although  belonging  to  such  creditor  and  stockholder,  could  be  at- 
tached for  the  debt  of  the  corporation,  it  having  been  seized  as  the 
property  of  the  corporation.    Id, 

tk  Action  at  Common  Law  by  Individual  Stockholder  against  Direot- 
ORS  OF  A  Corporation  for  various  acts  of  negligence  and  malfeasance, 
by  which  the  capital  of  the  corporation  was  wasted  and  lost,  and  the 
plaintiff's  shares  rendered  valueless,  can  not  be  maintained.  SmUh  v. 
Hwrd^  690. 

BOl  Stookholdkbs  have  an  Indirect  Remedy  Where  the  Directors  of  a 
Corporation,  by  negligence,  waste  and  lose  its  property.  This  remedy 
is  by  an  action  by  the  corporation,  in  its  corporate  capacity,  to  obtain  re< 
dress  for  injuries  to  the  conmion  property  by  the  recovery  of  damagesi 

Id, 

See  Pleading  and  Practmje,  8. 
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008T3. 
•    8m  Bquitt,  6;  WiraaBSB,  % 

00-TENAKCY. 
L  Tbovbb  Lm  sr  Ovi  Tknant  nr  oomk on  AaAon  thb  Othxb,  for  tbi 

deirtraoticin  or  sale  of  »  ohattel,  or  for  the  appropriation  thereof  to  fail 
ex  slnrive  use,  if  the  property  ia  of  each  natare  ae  to  be  neoeBaarily  de- 
stroyed by  the  nae  thereof  by  defendant^  or  others  claiming  under  him. 
Lowe  V.  MUler,  188. 

%  AOKKBMENT  BCTWSEM  TwO  PKBSOKB  fOB  THB  BaISINO  Or  A  GBOP  OU  tht 

lands  of  a  third,  by  his  license  and  permission,  and  for  the  division  of 
the  crop  between  sach  two  persons,  constitates  them  Joint  tenanta  of  the 
crop,  and  neither  can  defeat  the  interest  of  the  other  by  taking  a  oanvqr* 
anoe  of  the  lands  from  the  owner.    Id, 

%m  TnrAMT  Uf  COMMON  GAN  NOT  GUARaS  ■ITHS&  LaNDS  OK  C0-TKNABT8  te 

improvements  on  the  common  property.     ThmnUm  ▼.  i>idb»iMiMi,  M. 

CRIMINAL  LAW. 

1.  Dnhots  of  Indictmxnt  or  Caption  to  Indiotmxnt  can  be  heard  and  de- 
termined in  a  higher  court  only,  when  removed  there  on  writ  of  error  or 
oerliorari,  and  can  not  be  heard  on  a  motion  in  arrest  of  judgment.  Statt 
V.  NioDtm,  135. 

8.  Pbopek  Commsnokment  of  Indiotmbnt. — "  The  grand  jurors  for  the  peo- 
ple of  the  state  of  Vermont,"  is  sufficient  in  form  for  the  commenoemesit 
of  an  indictment.    Id, 

5.  Local  Offbnsb  must  bb  DsscaiBBD  as  Commtttbd  in  a  Pabtiouxjlb 

Town.    Id, 
4.  Separatb  Vbnibb  Facias  fob  Summoning  Jubobs  ought  to  be  issued  for 
each  of  several  persons  jointly  indicted,  and  not  a  single  vemre/aeitu  tat 
all  such  persons.    McWhirVs  Coat;  Fer^iaoiCa  Com,  IdG. 

6.  Wherb  Several  Persons  Jointly  Indicted  Demand  and  are  Allqwkh 

Separate  Trials,  a  joint  venire  facias  previously  issued  should  bo 
quashed,  and  a  separate  venire  ordered  to  issue  for  each  prisoner.  Id. 
8.  Indictment  for  Reslstino  Legal  Process,  and  Another  for  AssAUiff, 
can  not  both  be  supported  for  the  same  transaction.  The  decisive  tesl^ 
in  such  case,  is  that  the  same  testimony  will  support  both  charges.  Siatt 
V.  Johneon,  283. 

7.   COITRT  WILL  NOT  REVISE  OR  CoNTROL  THE  DISCRETION  of  a  jUry  in  fizillg 

the  duration  of  punishment.     Me  W7Mi*8  Ccue;  Ferguion^a  Case,  196. 

8.  Court  will  not  Set  Aside  a  Verdicf,  in  Virginia,  in  a  proseoatLon  for 
murder,  because  the  jury  decided  against  the  evidence^  or  without  evi- 
dence.    Id, 

0.  Manslaughter  is  the  Unlawful  Killing  of  another,  without  malice,  ez* 
press  or  implied.  It  may  be  voluntary,  upon  a  sudden  heat,  or  involon* 
tary  in  the  commission  of  some  unlawful  act.    Id, 

10.  Manslaughter  Differs  from  Murder  in  this,  that  the  former  proceeds 
from  a  sudden  heat  of  passion  and  the  latter  from  wickedness  of  heark 
Malice  aforethought  is  the  grand  criterion  which  distinguishes  mnrdsf 
from  other  killings.     Id, 

11.  Involuntary  Manslaughter  must  be  Prosboutxd  as  a  misdemeanor. 
fd. 
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12.  PXBSOV  IndIOTKD  VOB  MuIODSB  GAK  not  BB  OoNYIOTXD  of  LrVOLUNTABr 
MAKSLAUOHnSB.     Id, 

It.  Failttrb  uv  Chabos  to  a  Jubt,  to  Bnumsbatb  Imyoluntabt  Mav- 
8LAVOHTKB  88  One  of  the  varioofl  spedes  of  homicide.  Is  not  eiror  when 
the  prisoner  is  on  trial  for  murder.    Id, 

14.  MiTBDEB  IS  THB  Uklawvul  Kiluno  of  any  peraon  with  malioe  afore- 
thought.   Id, 

1ft.  Mauob  is  RxpBKas  ob  Imfukd. — It  is  Extbus  when  one  kills  another 
with  a  sedate,  deliberate  mind,  and  formed  design,  or  when  one,  upon 
sudden  provocation,  beats  another  in  a  cruel  and  unusual  manner,  and 
thereby  produces  death,  though  unintentionally.    Id, 

1$.  Malice  is  Imflikd  in  Law  from  any  deliberate,  cruel  act,  committed  by 
one  person  against  another,  however  sudden.     Id, 

17.  All  HomoiDB  is  Pbbsumkd  to  be  MALicions,  and,  therefore,  to  consti- 
tute murder.  The  defendant  must  rebut  this  presumption,  if  he  can,  by 
showing  circumstances  of  excuse,  justification,,  or  alleviation.  What  an 
such  circumstances,  stated  by  the  court.    Id, 

18.  Pbevious  Provocation,  however  Grievous,  will  not  alleviate  a  homi- 
cide, if  the  slayer  had  time  for  his  sudden  heat  to  cool,  and  apparently 
acted  with  deliberation  and  for  revenge.     Id, 

10.  Kiluno  will  be  Attributed  to  Malice  and  Reybnoe,  rather  than  to 
human  frailty,  when,  from  any  circumstances,  it  appears  that  the  slayer 
had  reflected,  or  cooled,  before  giving  the  fatal  injury,  or  when,  in  legal 
presumption,  there  was  time  or  opportunity  for  cooling.    Id, 

20.  Malice  is  Inverred,  when  the  retaliation  inflicted  for  a  recent  provoca- 
tion is  outrageous,  either  in  its  manner  or  continuance,  and  beyond  all 
proportion  to  the  ofiianse  given.    Id, 

2L  Pbisoneb  Adjudged  to  be  Rightly  Convicted  of  Mubdeb,  where  the 
cause  of  provocation  was  the  whipping,  by  deceased,  of  the  prisoner's 
son,  some  twenty-four  hours  before  the  fatal  affray,  and  when,  in  such 
afi&ay,  the  prisoner,  notwithstanding  the  contrite  apology  of  the  de- 
ceased, attacked  and  for  the  space  of  five  minutes  beat  him  with  his  fists 
and  stamped  him  with  his  feet,  disregarding  his  supplications  for  mercy. 
Id. 

tL  That  Ghabtiseicbnt,  and  not  Killing,  was  Intendbd,  will  not  reduce  a 
homicide  to  manslaughter,  where  the  manifest  design  was  to  do  great 
bodily  harm.     Id, 

28.  That  Killing  was  Produced  by  the  Use  Only  ot  the  Fists  and  Feet 
does  not  reduce  the  offense  below  the  rank  of  murder,  when  such  use  was 
excessive,  cruel,  and  outrageous  in  nature,  manner,  and  continuance.   Id, 

24.  Mere  Concealment  of  Debtor's  Property  or  Refusal  to  Inform 
Officer  who  has  an  execution  against  his  estate,  where  to  find  it,  does 
not  constitute  a  criminal  offense  either  under  the  Alabama  statute  or  at 
common  law.     CrumpUm  v.  Newman^  251. 

26w  Indecent  Exposure  of  Person. — Exposure  by  a  man,  of  hii  private  parts, 
to  one  woman  only,  with  solicitation  of  sexual  intercourse,  is  "  open  and 
gross  lewdness  and  lascivious  behavior,"  for  which  an  indictment  will  lie. 
StaU  v.  MiUard,  170. 

20.  Action  against  a  Witness  for  Committing  Perjury  whereby  plaintifl 
lost  a  former  action,  can  not  be  sustained.     CfurtTdngham  v.  Braum^  140. 
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27.  FoBOi  IN  Retakino  Pbopbbtt  FKAUDULEHTLTOBTADrKD,  moBt  be  limited 

to  the  amoont  neceseary  to  obtain  it,  and  then  no  action  will  lie  for 

asaanlt  and  battery,     ffodffeden  ▼.  Httbbard,  167. 
88.  Besistancx  to  Retaking  Pbopkbtt  Fraudulently  Obtainkd  makes  the 

pnrohaBer  the  aggresaor,  and  parties  recapturing  the  property  may  use 

force  necessary  to  hold  him.     Id, 

See  Constitutional  Law,  16;  Evidengb,  81,  82. 

CROPPERS. 
See  Co-tenanot,  2. 

CURTESY. 
See  Statute  of  Limitationb»  1L 

CUSTOM. 
See  Usage. 

DAMAGES. 

1.  Damages  vo&  the  Unlawful  Entering  and  Ssabohing  of  pramisss^ 

when  assessed  by  a  jory,  will  not  be  distorbed,  unless  they  are  palpably 

excessive.    LartKet  v.  Forgayt  654. 
8.  For  DAiiAOEs  Axxtruino  a  iter  a  Judgment  in  a  Former  AonoN,  sad 

arising  out  of  the  same  cause,  an  action  will  not  lie.     Whitmeif  ▼.  Tomb 

^  ClartncUm,  160. 

See  Nboligbnoe;  Pleading  and  PRAcnoE,  3,  IS. 

DECLARATIONS. 
See  EviDENOB,  83-85;  Pleading  and  Praohoi. 

DEEDS. 

1.  Deed  is  Suffigientlt  Delivered,  where  It  is  Handed  to  a  third  par- 

son for  the  benefit  of  the  grantee,  with  a  request  that  it  be  reoordedy 
which  was  accordingly  done,  although  the  grantee  had  not  previously 
authoriced  such  third  person  to  receive  it,  nor  subsequently  expressly 
assented  to  it.    MerriUs  v.  Swift,  315. 

2,  Grantee's  Assent  to  a  Deed  is  Presumed  when  the  deed  ii  beneficial  ts 

him,  although  his  dissent  may  be  shown,  and  the  deed  thereby  rendsced 
ineffectual.    Id, 

8.  Deed  Absolute  on  its  Face  will  not  be  construed  a  trust  deed,  at  tks 
instance  of  the  grantee,  where  he  has  taken  possession  of  the  property, 
treated  it  as  his  own,  and  given  evidence  of  payment  for  it.  The  grantor 
is  entitled  to  a  fair  price  for  it.    Crane  v.  Tkaiifer,  142. 

4.  Loss  OF  AN  Unregistered  Deed  Entitles  the  Grantee  to  the  aid  ol 
chancery  to  have  it  vest  the  legal  title  in  him,  or  to  have  the  deed  set 
up  and  established,  as  in  all  other  cases  of  lost  deeds.  Hard  v.  Barngk^ 
91. 

B.  Defeottvb  Description  in  Deed. — Where  the  original  deed  was  for  fif^ 
acres,  and  subsequent  deeds  describe  the  lot  as  a  forty -acre  lot,  and  omit 
one  line  of  the  survey,  but  refer  to  the  survey  on  record,  and  all  subse- 
quent deeds  follow  this  defective  description,  held,  that  the  subsequent 
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d«ed8  convey  the  land  defloribed  in  the  original  sanrey.     SUvewt  ▼.  /7W 
Hster,  154. 
6.  Construction  aw  Dead  a  Question  of  Law. — Where  the  facts  are  admil- 
ted,  it  is  a  question  of  law  what  lands  are  oonveyed  by  a  deed.     Id, 

See  Corporations,  22;  Equitt,  12;  Mobtoaoks;  Wmacssxs,  S. 

DEFINITIONa 
See  Common  CabbikbBi  2. 

DEUVEBY. 

See  Sales. 

DEMAND. 

See  NBooTiABUi  ImntUMxnn;  Non-neootzablb  Nons^  It  Plbaaoto  am» 

Practice^  6. 

DEMURRER. 
See  Pliadino  and  PRAcnai,  7»  21. 

DEPOSITIONS. 
See  Btidbnoe,  20-22,  41;  Nonoi,  % 

DEPUTIES. 
See  Sheritvs,  8. 

DESCRIPTIONa 
See  Deeds,  5;  Mortgaoes,  17»  21. 

DETINUE. 

Defendant  in  Detinue  mat  Show  Title  in  a  Tbxbd  piMOor.    McOmrf 
▼.  Hooper,  28a 

DEVISES. 

See  Oobforations,  3,  4,  7;  Wills. 

DIRECTORS. 
flee  fiANKE  An»  BAjnmrOk  4,  5;  Corporations,  8, 11, 12»  14,  US,  flk27*  9^ 

DISCOVERY. 
See  Equitt,  15b 

DISHONOR, 
flee  Kmokiable  Instrumenvs,  lS-15;  S8» 

DIVIDENDS. 
See  CorporationSi  11, 12. 

DOMICILE. 
L  Morom  Child  Takes  the  Domicile  of  the  Parents,  and  oan  not,  In  Ke»- 
eral,  while  under  age,  proprio  marfe,  change  that  domicile;  nor  has  a 
guardian  nnlimited  power  to  effect  such  change.     Hieatand  ▼.  Kutu,  4S1. 
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2.  MiifOB  Child^  DoMioiLiD  or  Omo,  where  majority  is  Teaobad  at  tne  age 
of  eighteen,  who,  after  arriTiiig  at  each  age,  removea  to  Indiana,  daea 
not  become  mtijuria  until  the  age  of  twenty-one.    Id, 

S.  DoifioiLB  OB  RmDXKCS  OF  A  LuNATZO  ia  not  changed  by  hia  removal  toaa 
aqrlum  in  another  atate.     Clarh  ▼.  Whitaher,  337. 

DONATIO  CAUSA  MORTIS. 
See  GiFra. 

DOWER. 

Widows  Dowxb  in  Lakimi  Held  nyi>KK  Contbaot  of  PiniOELASi  made 
by  her  huaband  in  his  life-time,  ia  aabordinate  to  the  right  of  the 
vendor  or  hia  grantee  to  aell  the  land  for  the  payment  of  the  balance 
of  the  purchase  price  remaining  dae.  Sabjoct  to  aach  payment  ahe  ia 
entitled  to  her  dower;  and  she  may  have  the  land  aold  to  pay  the 
debt,  and  be  endowed  of  one  third  of  the  money  remaining  after  aaoli 
payment.     Thamp9on  v.  CocAraa,  68. 

DYING  DECLARATIONS. 
See  EviDuroB,  83-35. 

EASEMENTS. 

1.  Whsbb  Onx  Builda  upon  his  own  Land,  Imukdiatklt  Adjoining  his 
Neighbor's  Land,  and  pats  oat  windows  overlooking  that  nei^bor'a 
land,  he  does  no  more  than  exercise  a  legal  right,  and  by  the  exercise  of 
a  legal  right  he  can  make  no  encroachments  upon  the  rights  of  his  neigh- 
bor, and  can  not  thereby  impose  any  aervitnde  or  aoqaira  any  easement 
by  the  exercise  of  such  a  right  for  any  length  of  time;  henoe  an  action 
will  not  lie  against  the  adjoining  owner  for  obstructing  the  light,  al- 
though it  may  have  been  used  twenty  years  and  upwards.  Pierre  v. 
FtmaXd,  573. 

f.  Retiskd  Statutes  of  Maine,  c.  147,  sec.  14,  was  not  Designed  to  Give 
OB  Create  any  such  privileges  or  rights  as  are  therein  mentioned,  or  to 
determine  when  or  upon  what  terms  they  had  already  been  acquired. 
The  design  was  to  prevent  their  future  acquisition  without  conformity 
to  certain  prescribed  conditions.    Id, 

%,  Pbesumftion  of  a  Grant  or  Contract  Securing  to  the  Owner  of 
Land  an  Unobstructed  Flow  of  Light  and  air  from  the  use  of  win- 
dows on  his  own  land  for  twenty  years,  if  the  English  doctrine  were  ad- 
mitted to  be  law  here,  would  not  prevail  if  the  person  claiming  the  right 
were  in  possession  of  the  adjoining  land  as  tenant  of  the  owner,  during 
a  part  of  the  twenty  years.    Id, 

EJECTMENT. 

L  Judgment  in  Ejectment  must  Follow  the  Verdict,  and,  therefore, 
it  is  erroneous  to  render  a  general  judgment  for  the  plaintiffs  upon  a  ver- 
dict finding  the  defendants  guilty  as  to  eleven  thirteenths  of  the  land. 
Meraman  v.  CcUdweU,  537. 

8.  Where  in  an  Action  of  Ejectment  Several  Demises  are  Laid,  one 
from  the  grantor  and  another  from  the  grantee,  plaintiff  may  recover. 
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thoogh  he  ooald  not  <m  the  demiae  of  the  gnmtee  only.    PUtt  ▼.  BuOard, 

405. 

See  Wbit  of  Estbt. 

ELECTION. 

1.  DooTBun  OF  EuBcnoN  is  Founded  on  ths  Apparxnt  Lrmrr  of  ths 
TK9CAT0R  that  the  legatee  shall  surrender  some  right  In  exchange  for  the 
legacy.    Long  ▼.  IFier,  51. 

f.  EuonoN  CAN  NOT  Abisb  where  the  legatee  had  no  intereitor  xi^t  in  tlw 
thing  deviaedy  at  the  time  of  the  execation  of  the  wilL    Id, 

See  Equitt,  8,  0. 

ELECTIONS. 
See  Corporations,  20,  21. 

EMINENT  DOMAIN. 

BiaTH^  A8  A  FosnoN  OF  ITS  Inhxbxnt  SovxRiiaNTT,  has  the  power  to  ap- 
propriate priTate  property  to  pnUio  use,  where  the  pablio  necessity  or 
utility  requires  it,  upon  secoring  to  the  party  whose  proper^  is  saori- 
fieed  a  just  compensation  for  any  injury  he  may  sustain.    Alexander  ▼• 

Jfoyor,  030. 

See  Stbbxts,  1. 

EQUITY. 

1.  Rquitablb  Intbbbst  CAN  NOT  BE  Enfobokd  in  a  court  sitting  as  a  oourt 

of  law  only.    PiUs  v.  BuUard,  405. 

2.  Equitablb  Estatb  is  Subject  to  Payment  of  CBSDiroB'ii  Dbmandi 

only  after  the  legal  remedies  have  been  pursued  to  every  available  extent 

without  success.     Thurmond  v.  Beeae,  440. 
S.  Chancery  hay  Grant  Eeuef  against  a  Judgment  at  Law,  but  the 

power  will  be  exercised  with  extreme  caution  and  only  in  cases  of  fraud 

or  surprise  or  in  extraordinary  cases  where  manifest  injustice  has  been 

done.     Pearce  v.  CJuutain,  423. 
4.  Equity  will  Interpose  where  the  Subject-matteb  of  Defense  could 

not  be  known  to  the  defendant  at  the  time  of  trial  by  the  exercise  of  due 

diligence.     Id. 
ft.  Costs  in  Chanceby  rest  in  the  sound  discretion  of  the  court,  to  ba 

awarded  according  to  the  justice  of  the  case.    Id, 
ft.  Pboperty  Fraudulently  Conveyed  may  be  Subjected  to  Demands  oi 

Cbeditor  in  a  court  of  equity.     Thurmond  v.  Beese^  440. 
7.  Where  Creditor  has  Exhausted  his  Remedy  at  Law,  and  there  are 

assets  belonging  to  his  debtor,  which  he  can  not  get  hold  of,  equity  will 

assist  him  to  reach  and  subject  those  assets  to  the  payment  of  his 

judgment.     McOough  v.  Ins,  Bcmk  of  Cohtmbiu,  382. 
tL  Where  Creditor  Elects  to  Proceed  at  Law  to  Enforce  his  Bights, 

and   has  partially  proceeded,   equity  will  not  interpose,  he    showing 

nothing  which  has  occurred  to  oust  him  of  his  remedy  at  law.    Id. . 
ft.  Where  Creditor  has  Two  Remedies,  as  at  law  and  in  equity,  he  is  not 

entitled  to  both  at  once,  and  is  bound  by  his  election  to  take  one.    Id, 

10.  Garnishment  Acts  of  Georgia  do  not  take  away  the  jurisdiction  of 

equity  by  express  terms  or  by  fair  implication;  still  if  there  be  an  ad • 
Am.  Dao.  Vol.  XLVI—tf 
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2.  MiifOB  Child,  Dokioilid  or  Ohio,  where  majority  is  reached  at  tna  age 
of  eighteen,  who,  after  arriving  at  each  age,  removee  to  Indiana,  daea 
not  become  tui  juris  until  the  age  of  twenty-one.    Id. 

t,  DoMiGiLB  OB  RmDBircB  OF  A  LuiTATio  IS  not  changed  by  hia  lemovBl  totm 
aaylum  in  another  itate.     Clark  v,  WhUaker,  337. 

DONATIO  CAUSA  MORTIS. 
See  Gins. 

DO  WEB. 

Widow's  Dowxb  in  Laitds  Hbld  ukdbb  Contbact  ov  Pubohasb  made 
by  her  husband  in  his  life-time,  is  subordinate  to  the  right  of  the 
vendor  or  his  grantee  to  sell  the  land  for  the  payment  of  the  halanoii 
of  the  purchase  price  remaining  due.  Subject  to  such  pajrment  she  ia 
entitled  to  her  dower;  and  she  may  have  the  land  sold  to  pay  tlie 
debt,  and  be  endowed  of  one  third  of  the  money  remaining  after  moli 
payment.     Thompmm  v.  Cochran^  68. 

DYING  DECLARATIONS. 
See  Evidbnob,  83-35. 

EASEMENTS. 

1.  Whbbb  Onb  Builds  upon  his  own  Land,  Imxbdiatblt  Adjoining  Hn 
Nbighbob's  Land,  and  puts  out  windows  overlooking  that  neighbor'a 
land,  he  does  no  more  than  exercise  a  legal  right,  and  by  the  exercise  of 
a  legal  right  he  can  make  no  encroachments  upon  the  rights  of  his  neigh- 
bor, and  can  not  thereby  impose  any  servitude  or  acquire  any  easement 
by  the  exercise  of  such  a  right  for  any  leuj^th  of  time;  hence  an  action 
will  not  lie  against  the  adjoining  owner  for  obstructing  the  light,  al- 
though it  may  have  been  used  twenty  years  and  upwards.  Pierre  v. 
Femald,  573. 

f.  Revised  Statutes  of  Maine,  c.  147,  sec.  14,  was  not  Designed  to  Givb 
OB  Cbeatb  any  such  privileges  or  rights  as  are  therein  mentioned,  or  to 
determine  when  or  upon  what  terms  they  had  already  been  acquired. 
The  design  was  to  prevent  their  future  acquisition  without  conformity 
to  certain  prescribed  conditions.     Id, 

t,  Pbebumftion  of  a  Grant  or  Contract  Securing  to  the  Owneb  of 
Land  an  Unobstructed  Flow  of  Light  and  air  from  the  use  of  win- 
dows on  his  own  land  for  twenty  years,  if  the  English  doctrine  were  ad- 
mitted to  be  law  here,  would  not  prevail  if  the  person  claiming  the  right 
were  in  possession  of  the  adjoining  land  as  tenant  of  the  owner,  during 
a  part  of  the  twenty  years.    Id, 

EJECTMENT. 

L  Judgment  in  EIjeotment  must  Follow  thb  Vebdiot,  and,  therefore^ 
it  is  erroneous  to  render  a  general  judgment  for  the  plaintiffs  upon  a  ver- 
dict finding  the  defendants  guilty  as  to  eleven  thirteenths  of  the  land. 
Jleraman  v.  CaidioeU,  537. 

8.  Where  in  an  Action  of  Ejectment  Several  Demises  abb  Laid,  one 
from  the  grantor  and  another  from  the  grantee,  plaintiff  may  recover. 
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though  he  ooald  not  on  the  demiae  of  the  gnmtee  only.    PUU  ▼.  BuBard^ 

406. 

See  Whit  of  EstbTi 

ELECTION. 

1.  DooTRiHX  ov  EuBcnoN  IS  Founded  on  ths  Apparxnt  Lrmrr  of  ths 
Tkstator  that  the  legatee  shall  surrender  some  right  In  exchange  for  the 
legacy.    Long  ▼.  Wier,  51. 

f.  EuonoN  CAN  NOT  Abisb  where  the  legatee  had  no  interator  xi^t  in  tlw 
thing  devised,  at  the  time  of  the  execation  of  the  wilL    Id, 

See  Equitt,  8,  0. 

ELECTIONS. 
See  OoBPOBATioNS,  20,  21. 

EMINENT  DOMAIN. 

Wkase,  a8  a  Fobtion  of  ITS  Inhxbxnt  Sovxbeigntt,  has  the  power  to  ap* 

propriate  priTate  property  to  public  use,  where  the  pablio  necessity  or 

utility  requires  it,  upon  securing  to  the  party  whose  proper^  is  saori- 

fieed  a  Just  compensation  for  any  injury  he  may  sustain.    Alexander  ▼• 

Jfoyor,  030. 

See  Stbbxts,  1. 

EQUITY. 

1.  Bqvitablb  Inteiuest  can  not  be  Enfobged  in  a  court  sitting  as  a  oourt 

of  law  only.    PiUs  r,  BuUard,  405. 

2.  Equitable  Estate  is  Subject  to  Payment  of  Cbeditob's  Demand! 

only  after  the  legal  remedies  have  been  pursued  to  every  available  extent 

without  success.     Thurmond  v.  Beeae,  440. 
S.  Chanoert  may  Grant  Belief  aoainst  a  Judgment  at  Law,  but  the 

power  will  be  exercised  with  extreme  caution  and  only  in  cases  of  fraud 

or  surprise  or  in  extraordinary  cases  where  manifest  injustice  has  been 

done.     Pearee  v.  CTuutain,  423. 
4.  Equity  will  Interpose  where  the  Subject-matteb  of  Defense  could 

not  be  known  to  the  defendant  at  the  time  of  trial  by  the  exercise  of  due 

diligence.     Id. 
A.  Costs  in  Chancery  rest  in  the  sound  discretion  of  the  court,  to  bo 

awarded  according  to  the  justice  of  the  case.    Id, 
C  Property  Fraudulently  Conveyed  may  be  Subjected  to  Demands  oi 

Creditor  in  a  court  of  equity.     Thurmond  v.  Beeae^  440. 
7.  Where  Creditor  has  Exhausted  his  Remedy  at  Law,  and  there  are 

assets  belonging  to  his  debtor,  which  he  can  not  get  hold  of,  equity  will 

assist  him  to  reach  and  subject  those  assets  to  the  payment  of  his 

judgment.     McOough  v.  Ins,  Bank  of  Columbus,  382. 
tL  Where  Creditor  Elects  to  Proceed  at  Law  to  Enforce  his  Bights, 

and  has  partially  proceeded,   equity  will  not  interpose,  he    showing 

nothing  which  has  occurred  to  oust  him  of  his  remedy  at  law.    Id, . 
0.  Where  Creditor  has  Two  Remedies,  as  at  law  and  in  equity,  he  is  not 

entitled  to  both  at  once,  and  is  bound  by  his  election  to  take  one.    Id, 
10.  Garnishment  Acts  of  Georgia  do  not  take  away  the  jurisdiction  of 

equity  by  express  terms  or  by  fair  implication;  still  if  there  be  an  ad - 

Am.  Dao.  Vol.  XLVI—tf 
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aqiiAte  ranedy  at  law,  a  bill  in  equity  woold  be  denninable  on  tint 
ground;  it  is  not  for  equity  to  anticipate  that  the  common  law  remedy 
will  not  proTe  effectoaL    Id. 

11.  Bill,  Which  Allioks  that  Coicplaxhaiitb  Fhab  that  thkzb  Dwatom 
will,  if  allowed  to  collect  certain  aseote,  apply  them  to  the  payment  of 
other  liens,  having  no  priority  over  theirs,  bot  which  alleges  no  frandon 
the  part  of  the  debtor  or  combination  between  him  and  any  other  cred- 
itors, charges  no  issuable  fact  which  woold  jnstify  the  interposition  of 
a  coart  of  eqoity.     Id, 

If.  Court  ov  Chancebt  has  JuRiSDicmov  to  Ganokl  Dxbd  and  thereby  re- 
move a  doad  from  the  complainant's  titie^  where  sach  deed  is  prima  Jack 
valid  if  its  recitals  are  sostained.     Lyon  v.  Htmi^  216. 

ISb  JuDOicKNT  CuBDrroB  MAT  FiLB  BiLL  TO  SuxjacT  Equitablb  Ihtdubt 
of  his  debtor  to  the  payment  of  his  debt,  and  also  to  remove  impediments 
to  a  sale  at  its  value  of  an  estate  which  may  be  reached  hj  Jleri/aeku, 
Dargan  v.  Waring,  234. 

14.  COUBT  OF  EqUITT  WILL  NOT  GbANT  RsUXF  AOAimiT  A  JUDOMKHT  AT  LaW 

by  a  court  of  competent  jnrisdiction  unless  complainant  can  show  that  1m 
had  a  good  defense  of  which  he  was  entirely  ignorant,  or  unless  he  waa 
prevented  from  availing  himself  of  his  defense  by  fraud,  or  accident,  or 
the  act  of  the  adverse  party,  unmixed  with  negligence  or  fault  on  his 
part:  t. «.,  he  must  show  some  unavoidable  necessity.  Sintqi  v.  SulUvam, 
889. 

15.  Bill  Asking  Discovkbt  and  ai^o  Relief,  upon  a  sufficient  statement  of 
facts,  is  an  original  bill,  and  if  chancery  has  jurisdiction,  an  order  dis- 
solving an  in  junction  and  allowing  answer  to  be  read,  does  not  dismiai 
the  bill.     Curan  v.  Colbert^  427. 

16.  EvEBT  Case  should  be  Fullt  Heard  in  a  Goobt  of  Changebt,  bat 
the  chancellor  may,  in  his  diBcretion,  make  a  formal  decree  for  the  puipoas 
of  appeal  and  of  saving  expense,  if  the  supreme  court  should  be  of  the 
opinion  the  orator  can  not  prevail ;  but  this  practice  is  not  favored.  Hpnd' 
man  v.  Hyndman^  171. 

17.  Equitable  Relief  will  be  Refused  to  Pabties  in  controversies  b^ 
tween  themselves,  when  such  relief  might  or  could  tend  to  the  consnm* 
mation  of  agreements  entered  into  in  fraud  of  law,  or  the  rights  of  any 
person,  and  when  the  parties  are  strictiy  in  pari  deliato,  Freemam  v. 
Sedwick,  650.  * 

8m  Attachments,  8;  Mobtoaoes,  3;  Pabtnebship,  2,  4»  6,  7i  Ssbib%  i| 

Vendob  and  Vendee,  2. 

ERROR 
See  Pleading  and  Praotioe,  18-20. 

ESTATES  OF  DECEDENTS. 

i.  Whebe  CmzsN  of  Anotheb  State,  having  Pbopebtt  whh  Hof,  dies 
while  tn  transitu  to  this  state,  where  he  intended  to  take  up  his  domicile^ 
and  the  property  afterwards  reaches  its  destination,  it  will  be  treated  as 
oonstmctivcly  in  the  county  of  its  destination,  solely  for  the  purpose  of 
giviDg  to  tlio  court  of  that  county  jurisdiction  to  grant  administrataoa 
thereon.     Burnett  v.  Mew  lows,  517. 
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9L  AlXMINISTRATION  Dl  BOHU  HON  MUST  Bl  GbaMTXD  BT  OouVT  OF  GOUMTT 

in  which  administration  was  flnt  granted,  although  part  of  the  property 
of  the  intestate  may  have  been  removed  to  another  ooonty.    Id. 

ESTOPPEL. 

1.  BioiTAifl  AND  Admissions  Contained  in  Aobbsminvi  concerning  real 
estate  do  not  estop  the  parties  from  denying  those  facts,  except  for  the 
execution  of  the  purpose  contemplated  by  the  agreement,  unless  they 
become  a  part  of,  or  work  upon  the  title.  Qenieh  ▼.  Proprition  ^ 
Union  Wharf,  568. 

f.  BzKODTORT  Aorkkmsnt  Never  Ezsoutbd  does  not  estop  a  party  to  h 
from  acting  in  each  a  mamier  as  to  violate  its  stipulations.    I<L 

%m  One  can  not  be  Babbed  bt  an  Estoppel  ov  his  Biobt  to  an  estete 
but  by  deed  or  record.    Id, 

See  GoBFOBATioNS,  9;  Mobitoaobs,  13. 

EVIDENCK 

L  OouBTS  Tabs  Judicial  Notioe  of  the  Gokm on  Law,  and  that  it  forms  the 
basis  of  the  jurisprudence  of  Mississippi.     Copley  v.  Sai\ford,  548. 

9L  In  AN  Action  on  the  Case  Ant  Evidence  may  be  given  under  the  gen* 
eral  issue  which  destroys  the  right  of  action.  Whitney  v.  Toum  qf  Olar* 
endon,  160. 

S.  Pbior  Beoovebt  fob  the  Same  Cause  of  Action  may  be  given  In  evi- 
deuce  under  the  general  issue,  and  is  a  bar  to  a  second  action.    Id. 

4.  Illegal  Testimony  should  be  Rejected  when  Offebed,  and  not  ad- 
mitted, subject  to  subsequent  exclusion,  when  the  court  charges  the 
jury.    McCurry  v.  Hooper^  280. 

IL  Books  of  a  Notabt  abe  after  his  Death  Admissible  to  prove  the  dia* 
honor  of  bills  left  with  him  for  presentment  and  demand,  because  they 
contain  memoranda  made  by  a  person  in  the  ordinary  course  of  his  busi- 
ness, of  acts  or  matters  which  his  duty  in  such  business  requires  hia 
to  do  for  others.     Spann  v.  Baltzell,  346. 

iL  Bntbies  Made  by  a  Notaby  in  the  Usual  Mode  of  Business  and  antheii* 
ticated  by  his  oath,  are  admissible  in  evidence  although  he  can  not  re* 
member  the  facts  stated  in  such  entries.    Id, 

7.  Pbotest  of  a  Notary  is  Admissible  to  Pbove  the  Facts  therein  Stated^ 
if  it  was  drawn  up  at  the  time  the  &cts  occurred,  and  the  notary  swears 
generally  that  the  protest  is  true,  though,  on  cross-examination,  he  states 
that  he  has  no  recollection  of  the  facts  except  from  such  protest.    Id. 

9.  Party's  Books  abe  Evidence  of  What  Positively  Appeabs  on  Them 
only,  either  of  debt  or  credit,  but  are  not  evidence  of  a  negative  character. 
McUtocks  V.  Lyman,  138. 

IL  Whebe  Books  are  Admitted  to  Support  the  counter-claim  of  defendant, 
plaintiff  may  use  the  same  books  to  show  payment  or  settlement  of  it  Id. 

IOl  Admissions  of  a  Party  Given  in  Evidence  mustbb  in  Full;  that  is,  tha 
whole  declaration  of  the  party  made  at  one  time  must  be  received  and 
weighed,  but  the  jury  are  at  liberty  to  believe  one  portion  and  disbeliexe 
the  other.    Id, 

11.  Copy  of  a  United  States  Land  Patent,  Pbopeblt  Certifibd,  is  admia- 
sible  in  evidence,  upon  proof  of  the  loss  of  the  oiiginaL  Siepkemt^m  y. 
Doe,  489. 
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ISL  Dbkd  of  a  Oramtse  of  the  State  can  not  be  Considered  as  BELOHonra 
to  the  archiyes  of  the  state,  and  it  can  not  be  proved,  by  a  copy  made  bj 
its  land  agent.    JlammaU  ▼.  Eimanon^  598. 

IS.  Proof  of  Papebs  Belonging  to  Archives  of  State  may  be  made  by  duly 
authenticated  copies.    Id, 

14.  Letters  Addressed  to  a  Public  Officer  in  hls  Official  Capactit, 
when  received,  beoome  public  documents  to  be  proved  by  duly  authenti- 
cated copies  of  them.  But  extracts  or  portions  of  them  can  not  be  re- 
ceived.    Id, 

I&  Lettebs  Written  bt  Vendor's  Agents,  Acting  within  the  Scope  of 
their  authority,  and  their  contents  made  known  to  the  purchaser  as  an 
Inducement  to  make  the  purchase,  may  be  admitted  in  evidence,  but 
copies  of  them  can  not  be  without  proof  that  the  originals  were  lost.  AL 

10.  Copt  of  the  Decree  of  the  Circuit  Court  of  the  United  States  is 
the  only  legal  testimony  to  prove  the  facts  stated  in  it.    Id, 

17.  Testimony  of  Agent,  Detailing  the  Representations  made  to  the  por^ 
chaser  by  him  as  agent,  is  admissible,  but  not  his  testimony  oontaioiufg 
a  statement  of  what  induced  the  agent  himself  to  share  in  the  pnrchaae. 
Id, 

18.  Tbstimonv  of  Witness  as  to  What  would  be  Considered  a  Qood  Town- 
ship is  not  admissible,  it  being  matter  of  opinion.     Id, 

19.  Deposition  of  Plaintiff,  Which  was  Taken  in  Another  Action  be- 
tween other  parties,  can  not  be  received  in  evidence  or  dealt  with 
deposition  in  this  suit  after  it  has  been  used  in  the  cause  for  which  it 
taken,  for  it  then  became  a  judicial  document  on  the  files  of  that  court, 
«nd  if  offered  in  evidence  the  whole  document  became  testimony  in  the 
case.    Id, 

90.  Deposition  can  not  be  Objected  to  on  Trial  on  the  ground  of  ability 
of  witness  to  attend,  where  the  testimony  was  taken  and  a  rule  to  show 
cause  why  it  should  not  be  read  was  made  absolute,  without  oppositioai 
Orovts  v.  Steel,  551. 

SI.  Depositions  Taken  in  Ant  of  the  United  States  will  be  received,  pro- 
vided they  have  been  taken  by  competent  authority.  Crane  v.  Thaiyfr^ 
142. 

122.  Officer  Taking  Deposition  is  Presumed  to  hate  Authoritt  to  do  bo^ 
until  the  contrary  appears.    Id, 

28.  Evidence  to  Impeach  the  Character  of  a  Witness  should  be  confined  to 
his  general  character  for  veracity,  and  inquiries  as  to  particular  instances 
of  moral  delinquency  are  not  admissible;  hence,  to  impeach  a  witnen, 
evidence  that  he  was  a  notorious  counterfeiter  was  properly  rejected,  /d 

94.  Letter  bt  Plaintiff  to  his  Aoent  is  not  Admissible  in  Evidence  to 
show  any  payment  made  by  plaintiff^  if  such  sgent  is  alive.  Qrowee  v. 
8ud,  551. 

2ft.  Parol  Evidence  of  Different  Consideration  from  the  One  Named  ni 
A  Deed  is  admissible  if  the  witness  is  a  third  party  not  interested.    Id. 

28.  Original  Papebs  on  File  in  the  Clerk's  Office  may  be  Used  in  Evi- 
dence in  the  same  court.     Ptch  v.  Lcaid,  368. 

27.  Oral  Agreements  Made  at  or  before  the  Making  of  a  WRirm 
Aobeement  between  the  same  parties  are  merged  in  the  writing  and  ars 
not  admissible  in  evidence  to  vary  the  writing.    Spann  v.  BaUaeU^  S4A. 
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28.  Obal  Agbsement  Made  afteb  a  WsTrrBN  Aobkembmt  and  before  iho 
breach  thereof,  is  admissible  to  show  a  new  contract  waiving,  TEurying, 
or  annnlling  the  written  contract.     Id, 

29.  Parol  Evidsncb  is  Admissible  to  identify  the  note  intended  to  be  ■•• 
cured  by  a  trust  deed.    FUxjxMtrick  v.  School  Commissioners,  76. 

80.  Pabol  Evidencb  is  not  Admissible  in  an  Action  on  a  Promibsobt 
Note,  to  prolong  the  date  of  payment  beyond  the  time  specified  in  the 
note.     Campbell  v.  Upshaw,  76. 

81.  Evidence  ov  a  Local  Offense  must  be  Confined  to  the  Town  in  which 
the  offense  is  alleged  to  have  been  committed,  and  the  prosecutor  can  not 
prove  an  offense  anywhere  within  the  county.    State  v.  Nixon^  135. 

82.  MonvB  FOR  Keeping  a  House  of  Ill-fame  Need  not  be  Proved,  for 
whether  it  be  kept  for  gain  or  through  other  motives,  it  is  equally  an 
offense  under  the  statute.    Id. 

88.  Dtino  Declarations  Made  under  Belief  of  Impending  Death  are  ad* 
missible  not  only  to  designate  the  party  who  committed  the  crime,  bnt 
also  to  detail  the  circumstances  under  which  it  was  done.  Moore  v.  StaU^ 
27«. 

84.  Dtino  Declarations  of  Husband  are  Admissible  against  Wife  to 
prove  her  guilt.     Id. 

80.  Where  Dying  Declarations  are  Inconsistent  with  Each  Other,  it  it 
for  the  jury  to  determine  to  which  one  they  will  give  credit,  and  it  is 
error  in  such  case  for  the  court  to  charge  that  the  contradictory  declara- 
tions neutralize  each  other.     Id, 

80.  Statements  Made  bt  a  Partt  at  the  Time  of  Paying  Bent,  and  ao- 
companying  the  act  of  payment,  are  part  of  the  res  gesics,  and  are  ad- 
missible in  evidence  to  illustrate  the  character  of  the  transaction,  and 
explain  the  intent  and  object  of  the  party;  but  his  statements  then  made 
about  other  matters,  such  as  the  payment  of  a  mortgage,  or  the  title  of 
former  owners  of  the  land,  are  not  part  of  the  res  gesice,  and  are  not  ad- 
missible,    Higg  V.  Cookf  462. 

87.  Admission  of  Defendant,  after  Examining  Transcript  of  Judgment 
of  a  justice  of  the  peace,  that  the  judgment  was  rendered  against  him  by 
that  justice,  may  be  proved  by  parol  testimony,  and  such  admission  con- 
cedes the  official  character  of  the  justice  and  the  nature  and  amount  ci 
the  judgment,  and  renders  such  transcript  admissible  in  evidence.  Oa/jf 
V.  Lloyd,  499. 

88.  Admissions. — If  Statement  is  Made  in  Hearing  of  Another,  in  re- 
gard to  facts  affecting  his  ri)2;hts,  and  he  makes  a  reply,  wholly  or  partially 
admittins;  their  truth,  then  the  declaration  and  the  reply  are  both  admis- 
sible; the  reply,  because  it  is  the  act  of  the  party,  who  will  not  be  pre- 
sumed to  admit  anything  affecting  his  own  rights,  unless  compelled  to  it 
by  the  force  of  truth;  the  declaration,  because  it  may  give  meaning  and 
effect  to  the  reply.    CommoniDealth  v.  Kerniey,  672. 

19.  Admissions. — Where  two  watchmen  arrested  A.,  and  carried  him  to 
prison  for  robbing  B.,  who  also  came,  saying,  **  That  man  has  stolen  my 
money, "and  A.  was  seen  by  C.  to  hide  a  bag  on  a  shelf  in  the  prison  as  he 
was  about  to  be  locked  up,  and  G.  immediately  got  the  bag  of  money, 
when  K  said  that  '*  it  was  his  bag,  and  all  the  money  he  had,*'  to  all  of 
which  A.  made  no  reply,  on  an  indictment  against  him  for  stealing  the  bag 
and  money  it  was  held  that  the  declarations  of  B.  were  not  evidence  of 
A.'s  admissions  either  of  the  stealing  or  that  the  money  was  B.*s.    Id, 
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IOl  Opnnov  ab  EviDurcw. — ^Where,  in  an  action  for  damages  for  injury  iiis- 
tained  by  plaintifiTa  garden  and  nnraery  from  smoke,  heat,  and  gas  from 
defendants*  brick-kiln,  two  witnesses,  being  experienced  gardeners,  had 
testified  to  the  injury  that  such  smoke,  heat,  and  gas  had  cansed,  thej 
were  asked,  "  what  was  the  amount  of  damage"  by  the  injnry  of  which 
they  had  before  testified,  and  it  was  held  a  proper  question.  Vanduie  ▼. 
Burpee,  733. 

4L  iNQUismoNS,  EzAMnrATiONS,  depositions,  affidavits,  and  other  wrilteM 
papers,  when  they  have  become  proofs  of  its  proceedings  and  are  found 
remaining  on  the  files  of  a  court,  are  judicial  documents.  HammaU  t. 
JRmerson,  694. 

Bm  Aokkot,  4;  AssiaNHBirrs  ov  Goktbaoib,  2;  Baitks  akd  Bakkiko,  8; 
IxsAirmr;  Intbbsst,  1;  Mabbiaob  and  Diyobob,  2;  MoBTQAais»  2; 
Plbadiko  and  P&Acmcx,  13;  PoesKasiON,  7;  Usaoi,  3. 

EXECUTIONS. 

1.  Wbxrb  Offioeb  Attempts  to  Levy  Fi.  Fa«  on  Pbopxbtt  Exempt  from 
execution,  after  being  informed  of  the  fact,  he  is  a  trespasser,  and  tho 
owner  may  employ  as  much  force  as  is  necessary  to  prevent  the  levy; 
but  he  is  liable  if  he  uses  more  force  than  is  necessary.  State  v.  Johnrnm^ 
283. 

%  Contract  of  Sale  whebb  the  Entieb  Gonsidebation  has  been  Pahh 
and  bond  for  title  given,  so  conveys  the  estate  as  to  render  it  subject  at 
law  to  levy  and  sale  on  an  execution  and  judgment  against  the  vendee, 
either  under  the  statute  of  uses  or  statute  of  frauds.  Pitts  v.  BuOard,  405. 

9.  Wbere  Personal  Pbopebtt  while  Subject  to  Lien  of  Fi.  Fa.  ,  which  has 
attached  by  the  delivery  of  the  writ  to  the  sheriff,  is  removed  to  anothev 
state  and  there  sold,  it  may,  if  brought  back  to  this  state,  be  levied  oa 
and  sold  under  an  alias  yS.  /a.    McMahon  v.  G'reeii,  242. 

4.  Pboof  of  Execution,  Levy  under  It,  and  Possession  bt  the  Judomxir 
Debtor,  at  the  date  of  the  judgment,  or  at  any  time  subsequent,  makes 
out  a  prima  fcuie  case  for  the  plaintiff  in  execution,  so  as  to  pnt  a  claim- 
ant of  the  property  upon  proof  of  his  title.    Peck  v.  Lani,  368. 

ib  It  is  A  Badge  of  Fraud  fob  an  Dtsolvent  Debtor  to  Sell  his  property 
pending  a  suit  against  him;  it  is  a  much  stronger  badge,  when  the  pur- 
chaser is  a  creditor  and  he  buys  not  only  io  extinguishment  of  his  own 
debt,  but  the  debts  also  of  other  favored  creditors;  and  not  only  property 
sufficient  to  discharge  these  demands,  but  a  large  surplus  over.    Id. 

iL  Possession  by  the  Vendor,  after  an  Absolute  Sale  of  real  or  penional 
property,  is  a  badge  of  fraud.    Id, 

7.  Assisting  One  Man  to  Cheat  Another  the  law  will  not  allow,  henos 
where  a  person  purchases  from  an  insolvent,  giving  a  fair  and  full  prioa 
for  the  goods,  and  there  being  an  actual  change  of  possession,  yet,  if  dons 
for  the  purpose  of  defeating  creditors,  the  purchase  is  void.    Id. 

tL  In  Cases  of  Judicial  Sale,  if  the  court  had  jurisdiction  of  the  case  and 
the  officer  had  authority  to  execute  the  process  of  the  court,  the  errors  of 
the  one,  and  the  irregularities  of  the  other,  must  be  inquired  into  direct^ 
and  not  collaterally,  either  by  resort  to  an  appellate  tribunal,  or  by 
application  to  the  court  issuing  the  process.    Rigg  v.  Oookt  482. 
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fL  Salb  is  not  Void  fob  Vabiakgx  betwkxv  thb  Judombht  and  Writ 
OF  ExxounoN,  if  the  writ  oorrespondB  to  the  judgment  aa  amended  at  a 
snbaeqaent  term.    Id, 

UL  Whxther  Pitbchasxb  at  Execution  Salb  Paid  his  Bid  or  not  la  a 
matter  between  the  plaintiff,  the  sheriff,  and  the  parchaser.  The  defend- 
ant, if  duly  credited  on  the  judgment  with  the  amount  of  the  aale,  lias 
no  caose  of  oomplaint.    Id, 

11.  Cbose  in  Action  is  Subject  to  thb  Pboobss  of  Sbquxstbation  to  com- 
pel the  payment  of  money  nnder  a  decree  of  chancery.  Orew  ▼.  Breeds 
687. 

IS.  Sbqubstration  of  Chose  in  Action.  — ^An  insurance  company  owning  stock 
In  a  bank  whose  charter  had  expired,  was  made  party  to  a  bill  in  eqoity 
nnder  revised  statutes,  c.  36,  sec.  31,  and  was  ordered  by  a  decree  to  pay 
a  certain  sum  for  the  benefit  of  holders  of  unpaid  bills;  execution  wa« 
Issued  against  the  company  and  returned  unsatisfied;  the  pUuntifls  in  the 
former  bill  then  filed  this  bill  against  S.  &  B.,  alleging  that  the  execution 
had  been  returned  unsatisfied,  that  the  only  property  of  the  company  was 
a  promissory  note  which  prior  to  the  former  suit  it  had  placed  in  the 
hands  of  S.  &  K  until  the  suit  should  be  determined;  that  the  plaintiffs 
were  remediless,  as  the  company  refused  to  indorse  the  note  to  them, 
and  S.  &  B.  refused  to  do  what  was  equitable  towards  plaintifGB.  The 
bill  prayed  that  the  former  decree  against  the  company  should  be  en- 
forced, that  Breed,  the  maker  of  the  note,  be  decreed  to  pay  the  plaintiflb 
the  amount  due  from  the  company,  and  for  general  relief.  On  demurrer 
it  was  held  the  bill  was  maintainable.    Id, 

See  LiXNS,  5,  6;  Sheriffs;  Statute  of  Limitationb,  7. 

EXECXJTOBS  AND  ADMINISTRATORS. 
Bm  BBTATn  OF  Dbobdbnts;  Injunctions,  2;  Marriage  and  Divoioi^  7* 

EXECUTORY  DEVISE. 
See  Wills,  3. 

FALSE  REPRESENTATIONS. 
See  Fraud,  7-11;  Ratification;  Sales,  7. 

FENCES. 
See  Possession,  1. 

FLATS. 
See  Waterooursbs. 

FORGERY. 
See  Nbgotiablb  Instrumbntb,  3. 

FRAUD. 

I*  flRAVD  B  a  Mdcbd  QUESTION  OF  Law  AND  Faot,  to  be  detsnniiifld  by  Ite 
Jury.  If  the  jury  find  a  transaction  fraudulent,  without  any  eridanoa  to 
■spport  it,  its  finding  will  be  reversed  on  appeal.   Dodd  ▼.  MeOnm^  SOL 
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&  Fraud  will  not  bb  Pbbsuiied,  but  must  bb  Pbovbd,  yet  it  nuy  bt 
proTed  by  cilVmmstantiAl  or  preBamptive  evidence.  Briteoe  v.  Bromaugk^ 
108. 

SL  Fbaudulbnt  Intent  will  en  General  bb  Presumed  from  the  fact  thas 
the  party  conveying  was  indebted  at  the  time  when  the  conveyanoe  waa 
.  execatod.    Id. 

4.  Gross  iNADSQUACfT  of  Price  naturally  leads  to  the  presamption  of  fiaad. 
M. 

&  Fraudulent  Intent  is  a  Qubstion  of  Fact  for  the  Jury,  and  they  an 
the  judges  of  the  weight  of  evidence.     Id, 

$.  Fraud  in  a  Convetance  is  not  Presumed  because  of  a  fraudulent  ooa- 
veyanoe  soon  afterwards  made  between  the  same  parties.  Bumpas  t. 
DotsoTi,  81. 

7.  Partial  Failure  of  Consideration  of  Note,  Given  in  Part  Patmbbv 
FOR  Land  Sold,  arising  out  of  misrepresentations  respecting  the  quan- 
tity of  standing  timber  trees  thereon,  may  be  given  in  evidence  in  de- 
fense in  an  action  upon  the  note  by  the  payee  or  by  one  having  no  aaperior 
claims,  as  circuity  of  action  may  thereby  be  avoided,  and  should  tha 
vendor  prove  to  be  insolvent,  the  rights  of  the  injured  vendee  may  ba 
better  secured.    HamnuzU  v.  Emeracm,  598. 

tL  Idem. — ^It  Makes  No  Difference  that  the  Purchaper  CoNTRAonD 
with  another  person  to  sell  him  part  of  the  land,  and  that  the  note  given  to 
the  vendor  for  part  payment  was  signed  by  such  other  person  as  principal 
and  by  the  purchaser  as  surety.     Id, 

0.  Vendor  is  not  Responsible  in  Damages  for  Evert  Unauthorizbd,  Sr- 
RONEous,  or  False  Representation  made  to  the  vendee,  although  it  may 
have  been  injurious;  the  representation  must  have  been  false,  have  been 
fraudulently  made,  and  have  occasioned  damages.    Id. 

10.  iNSTRucnoN  that  Fraud  might  be  Considered  as  Proved  AOAnrsr  a 
Vendor,  if  the  jury  were  satisfied  "that  representations  were  made  by 
him  that  he  knew  were  not  true,  or  that  he  had  not  good  reason  to  be- 
lieve were  true,"  is  not  sufficiently  guarded  to  prevent  an  erroneona  con- 
clusion.   Id, 

11.  Agreement,  Containing  a  Guarantt,  does  not  Necesbarilt  Inoludb 
THE  Idea,  or  authorize  the  inference,  that  the  person  making  it  knows 
the  fact  to  be  true,  as  the  guaranty  stipulates,  that  it  shall  be  for  the 
foundation  upon  which  busmess  is  to  be  transacted.     Id* 

I  Executions,  4-7;  Fraudulent  Contetanges;  Mortoaobs,  4-6;  Salbs,?* 


FRAUDULENT  CONVEYANCES. 

1.  Fact  of  Existing  Indebtedness  does  not  Render  a  voluntary  conveyanoa 
absolutely  fraudulent,  or  void  in  law,  as  against  creditors  whose  d^bti 
were  previously  contracted,  if  there  was  no  intention  on  the  part  of  the 
grantor  to  delay  or  defraud  his  creditors.     Dodd  v.  McOraw,  301. 

8.  Gift  if  not  Fraudulent  in  the  Beginning  can  not  become  so  by  subaa. 
quent  events.    Id, 

S.  Possession  of  a  Father,  of  Pbopertt  Given  to  his  Minor  Child  by  a 
stranger,  is  the  possession  of  the  child.  And  it  is  equally  so  whera  tha 
gift  is  made  by  the  father  himself.    Id, 
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C  Fact  that  Vxndeb  Knew  that  Vendob  Ihtutded  to  Hindxb,  deUy, 
and  defraad  his  creditors,  is  not  conclusive  evidence  of  the  former's  in- 
tent to  aid  the  latter  in  an  attempt  to  defiand  creditors,  so  as  to  render 
the  sale  void.  The  actual  intent  of  the  vendee  and  the  true  character  of 
the  transaction  are  questions  of  fact  to  be  left  to  the  jury  with  other 
&cts,  and  to  be  determined  by  them  upon  a  consideration  of  all  the  dr- 
onmstances.    Brown  v.  Foree,  519. 

tk  Whkbb  Vendee  Pats  Full  and  Faib  Pbioe,  a  considerable  portion  of 
which  is  actually  applied  to  the  payment  of  debts  of  the  vendor,  for 
which  the  vendee  was  surety,  this  fact  furnishes  a  strong  presumption 
of  the  good  faith  of  the  vendee  in  the  purchase,  and  ought  to  be  left  to 
the  jury.     Id, 

C  WhSBB  PUBOHAaEB  OF  THE  WhOLE  OF  HIS  SON-IN-LAW's  PBOFEBTT  pOT^ 

mits  a  small  part  of  it  to  remain  in  the  vendor's  house  for  the  use  of  tho 
tatter's  wife,  this  circumstance  is  not  of  itself  conclusive  evidence  thai 
the  whole  sale  was  fraudulent  and  void  as  to  the  creditors  of  the  vendoTt 
although  it  may  in  law  be  conclusive  as  to  the  voidness  of  the  sale  of  tho 
part  so  retained  in  the  possession  of  the  vendor's  family.    Id, 

7*  AoTiON  ON  THE  Gase. — ^Where  a  fraudulent  conveyance  of  property  hat 
been  made  for  the  purpose,  and  with  the  intent  to  defraud  creditors,  aa 
action  on  the  case  by  one  of  those  creditors,  against  the  parties  to  the 
fraud,  for  the  amount  of  damages  such  creditor  can  prove  he  has  suf- 
fered by  reason  of  such  conveyance,  can  not  be  sustained.  Moody  v. 
Burton,  612. 

S.  AoBSEMENT  BT  A  Gbantee  TO  Regonyet  TO  THE  Qrantob  the  property 
transferred  will  not  be  enforced,  when  it  appears  that  the  object  of  tho 
original  grant  was  to  hinder,  delay,  and  defraud  the  creditors  of  tho 
grantor.    Dreeman  v.  Sedtoick,  650. 

8oe  Eqxtitt,  6;  Executions,  6,  7;  Fbaud,  6;  Husband  and  Wife»  4,  ff. 

GAMING. 

■ 

WikOSBB  ON  HOBSE-BACBS  ABB  HOT  ILLEGAL  IN  TbZAS,  Oud  may  bo  lOOOf^ 

ored  in  on  action  at  law.    Dunman  v.  Strother,  97. 

GARNISHMENT. 
See  Attachments,  ^11;  EQumr,  10. 

GIFTS. 

FftOHiBBOBT  Note  of  a  Thibd  Person,  Secubed  bt  Mobtoaob,  not  payahlo 
to  bearer,  and  not  indorsed  so  as  to  transfer  the  l^gal  titie,  may  be  tho 
subject  of  a  donatio  catua  mortis,  without  a  formal  transfer  of  tiie  mort- 
gage.   Brown  v.  Brown,  328. 

8oo  Fraudulent  Conybtancbs,  1^;  Possession,  2;  Statute  of  Fbauds^  t. 

GRANTS. 

1.  G&ANTEE  OF  THE  StATE  HAS  No  GbEATEB  RiOHTS  THAN  HIS  GbANTOB  Io 

the  lands  granted.     Tymamfmu  v.  WiUianu,  69. 
9L  If  A  State  Gbant  Lands  fob  a  Pabticulab  Pubfose,  neither  it  nor  ilo 
subsequent  grantee  can  complain  of  or  enjoin  their  use  for  such  purpose. 
Hence  if,  under  a  statute  of  this  state,  lands  of  the  state  occupied  as  m 
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mill  site,  and  hairing  a  dam  thereon  which  backs  the  water  over  laadi 
higher  np  the  stream,  are  valued  and  sold  as  sach  mill  site,  one  who  aftar 
wards  pnxohases  from  the  state,  lands  which  are  flooded  bj  snch  dan* 
mn  not  have  it  enjoined  or  abated  as  a  nniaanoe.    Id, 

See  Constitutional  Law,  3. 

GUARANTY. 
See  Fraud,  11;  Negotiablb  Instruviitts,  1. 

GUARDIAN  AND  WARD. 

L  Ltfant  oan  not  Cbxati  an  Attornkt,  nor  make  a  settlement  with  hsi 
goardian.    HUstand  v.  Kuna,  481. 

5,  Guardian  Who  has  Converted  his  Ward's  Real  Ebtatr  into  person- 

alty, and  availed  himself  of  the  proceeds,  is  estopped  to  deny  his  anther 
ity  to  make  such  conversion.     Id. 
IL  Guardian  can  not  Escape  from  Liabiutt  to  his  Ward's  Hjuss,  by 
showing  that  three  years  before  the  ward's  majority  he  had  an  aooomi* 
ing  with  her,  and  paid  her  the  balance  of  her  estate.    Id, 

See  Surbttbhif,  1. 

HIGHWAYS. 

See  Strxxts. 

HOLIDAYS. 
See  Sundays. 

HUSBAND  AND  WIFB. 

L  CONYXTANCS  TO  TRUSTEE  FOR  MUTUAL  SUPPORT  OF  fiUBBAND  AND  Win» 

providing  that  the  profits,  uses,  and  issues  of  the  property  conveyed  be 
paid  to  them  "  for  their  joint  maintenance  during  their  natural  lives,  or 
to  the  survivor  of  them  during  the  time  of  his  or  her  natural  life,"  does 
not  exclude  the  marital  rights  of  the  husband,  and  the  property  may  be 
sold  under  a^./a.  against  him.     Moss  v.  McCodly  272. 

i.  Upon  Choses  Aooruino  to  the  Wife  during  Covxrturx  the  hnabaad 
may  sue  alone,  or  he  may  join  her  in  the  action.    Booaar  v.  Addiaon,  4$. 

t.  NoTX  Madx  to  thk  Wife  affer  Marriage  and  not  reduced  to  possession 
by  the  husband  in  his  life-time,  survives  to  the  wife  at  his  death,  and 
belongs  to  her  absolutely,  if  the  chose  in  action  has  arisen  from  the  wife 
as  the  meritorious  cause.    Id. 

4.  Voluntary  Convetancs  of  Property  on  the  Evk  of  Marriaox,  with- 
out the  knowledge  of  the  intended  husband,  will  be  set  aside  as  a  fraud 
on  the  marital  rights.     Manes  v.  Durant,  65. 

6.  Ratification  of  a  Voluntary  Conybyancx  by  Intxndxd  Spoubx  caa 

not  be  made  by  the  other  party  unless  he  know  that  the  original  tranaa^ 
tion  was  questionable.  The  mere  fact  that  he  hired  the  property  after- 
wards does  not  show  a  confirmation.  Id. 
$k  WiFX  Wrongfully  Turned  out  of  Doors  by  her  Husband  haa  implied 
authority  to  charge  him  for  necessaries.  But  the  husband  will  not  be 
liable  unless  the  wife's  separation  was  justifiable.    BiiUng  v.  PUeher^  93M» 

See  Possession,  2-4. 
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IMFBOVEMENTS. 

TMBJon  voB  Livi  OAK  NOT  Chabob  either  the  BxiEAnn>B»-]iAK  or  tlia 
flitate  for  impxorementB  on  land  in  which  ha  holds  tho  Ufa  eitetei 
ThmUm  v.  Diekhuon,  S6. 

See  Co-tbnanot,  3;  Strbeib. 

INDECENT  EXPOSUBE. 
See  Gbdcinal  Law»  26. 

INDIANS. 

Tbm  QoiyBBincBiiT,  or  Bxlatxon  to  the  Abomoinal  TkOB,  tteadi  in 
ioeo  patrmtta,    HawU  t.  Fountain,  415. 

INDICTMENTS. 
See  Cbihinal  Law. 

INDORSEMENTS. 

Bee  AaaaKKMSTB  ow  Contbacts,  1;  Contbaots,  2;  Kbootiablb  Imnnr* 

MENT8,  1,  16-10;  Paticent,  2. 

INFANCY. 

1.  MivoB  IS  NOT  Liable  on  his  Contract  fob  Refaibs  done  to  his  dwdl- 
ing-hoQse,  alihoDgh  necessary  to  prevent  serious  injury  to  it.  Tuppery. 
CadweU,  704. 

i.  Bbvibkd  Statutes,  c.  49,  sec.  1,  Requibino  that  a  Person  Accused  ov 
BEiNO  THE  Fatheb  OF  A  Bastabd  Child,  on  a  complaint  by  the  mother 
before  a  justice  of  the  peace,  must  give  a  bond  with  sureties  to  appear 
and  answer  such  complaint  at  the  next  term  of  the  common  pleas,  and 
to  abide  the  order  of  the  court  thereon,  does  not  except  infants;  and  in 
an  action  on  such  a  bond,  the  infancy  of  the  obligor  is  no  defense  for 
himself  or  his  sureties.    McCall  v.  Parker,  735. 

H  Iv  AN  Action  on  a  Bond  Given  bt  an  Infant,  undbb  thb  Rbvisbd 
Statutes,  c.  49,  sec.  1,  it  is  no  defense  that  it  does  not  appear  that  the 
plaintiff  made  any  complaint  to  the  magistrate,  previously  to  her  exam- 
ination by  him;  or  that  the  plaintiff  did  not  appear  by  her  guardian  or 
next  friend  (she  being  an  infant),  and  in  her  own  name  only;  or  that 
the  warrant  on  which  the  accused  was  arrested,  directed  the  officer  to 
bring  him  before  the  justice  who  issued  it,  "or  some  other  justice;**  or 
that  the  warrant  directed  the  officer  to  bring  the  accused  before  the  jus- 
tice, to  find  sureties  for  his  personal  appearance  at  the  next  term  of  the 
court  of  common  pleas;  or  that  the  accused  was  an  infant,  and  should 
have  appeared  by  guardian;  or  because  the  order  of  the  justice  was,  that 
the  defendant  should  give  bond  for  his  personal  appearance  at  court,  and 
to  abide  and  perform  the  orders  of  the  court.    Id, 

See  Domicile,  1,  2;  Guabdian  and  Wabd. 

INJUNCTIONS. 

L  iNJUNonoN  MAT  BE  Gbanted  TO  Pbevent  Tbcbeatened  TBEaPABB  and 
waste,  where  the  defendant  is  insolvent  and  the  injury  to  the  complainant's 
proper^  would  be  otherwise  irreparable.    To  authorize  the  issuance  of 
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AD  injimotion  in  saoh  a  case,  it  is  not  neoeMary  that  the  acts  threatanad 
■honld  have  been  committed,  it  is  quite  sufficient  if  the  party  insists  oa 
his  right  to  do  them,  and  especially  if  he  makes  adyanoes  toward  their 
commission.     Lyon  v.  iluntf  216. 

i.  To  Enjoiit  thb  Gbantiko  of  Lxttbics  of  Administbation,  a  crosa-litll 
by  one  heir  against  the  other  heirs  and  the  administrator,  showing 
division  and  settlement  of  the  estate  after  all  the  heirs  were  of  age,  and 
that  there  were  no  debts,  is  a  proper  proceeding.     Turk  v.  Turk,  434. 

IL  ISTJUircTiON  dobs  not  Lib  to  Pkevbnt  a  Purchaskb  from  a  tmstee  from 
using  the  property  sold  prior  to  a  ratification  of  the  sale  by  the  oovrl^ 
onless  it  is  shown  that  waste  has  been  or  is  aboot  to  be  committed  by 
th;  pnrohaser.     Wagner  v.  Cohen,  660. 

See  Plxadinq  and  PBAoncB,  22. 
INSANITY. 

InANITT  OF    PBB80N    MUST    BB    PbOVXD  BT  EtIDBNOB    OF    ACTS,    deQ]ai»- 

tions,  and  conduct  inconsistent  with  his  previous  character  and  hablti^ 
leading  to  the  conclusion  of  an  aberration  of  the  mind«  The  mere  opin- 
ions of  witnesses  other  than  medical  men  are  not  competent  testinianj 
to  prove  insanity.    McCurry  v.  Hooper,  280. 

See  DoMiciLB,  3;  NonoB,  1. 

INSOLVENCY. 
See  Bakkbuftot  and  Inbolvbnot. 

INSTRUCTIONS. 

Sea  Fraud,  10;  Mobtgagbb,  25;  Nsw  Tbial,  4;  Puudiko  ahd  Pbaoro^ 

15-17. 

INSURANCE— FIRR 

Ihbubancb  Company  Authobizbd  to  Insube,  not  to  RTCfKKp  Thbxi 
FouBTHS  THB  Valub  OF  Propbrtt,  insured  a  house  for  five  hundred  del* 
lars,  and  its  furniture  for  five  hundred  dollars  more.  They  were  both 
destroyed  by  fire,  and  in  an  action  on  the  policy  the  jury  found  the  valiM 
of  the  house  to  be  six  hundred  dollars,  and  of  the  furniture  four  hundrad 
dollars;  it  was  held  the  assured  could  only  recover  three  fourths  of  sooh 
sum,  or  seven  hundred  and  fifty  dollars.    Posi  v.  J7.  M,  F,  L  Go,,  702. 

See  Railroads,  2. 
INTEREST. 

L  OOUBV  CAN  NOT  JUDIOIALLT  KnoW  THB  RaTB  OV  InTBBBST  IN  AVOSHIB 

Statb,  until  it  has  been  ascertained,  as  any  other  fact,  by  the  finding  of  • 

jury.     Cooke  v.  Crawford^  93. 

S.  Final  Judgment  should  not  be  Given  in  an  Action  ufon  a  Note,  madt 

in  another  state,  until  the  rate  of  interest  in  such  state  baa  been  asoer- 

tained  by  a  jury.    Id, 

See  UsuBT. 

INTERNATIONAL  LAW. 

1.  Bights  ot  a  Fobbion  Power  as  a  Belligerent  can  not  be  admitted  la 
the  absence  of  any  evidence  that  a  state  of  war,  recognized  by  the  gov* 
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•mment  of  the  United  Statea,  existed  between  such  foreign  power  and 
an  insurgent  province.  Dim&nd  v.  PetU,  666. 
ti  PiRsoK  Concerned  in  the  Capture  or  an  American  Vessel,  under  color 
of  the  insurgent  military  authority  of  a  foreign  province,  will  be  responsi- 
ble to  the  owner  of  the  vessel  for  the  damages  sustained  by  the  capture^ 
there  being  no  evidence  of  the  recognition  of  the  government  of  the 
United  States  of  a  state  of  war  as  existing  between  the  insnrgent  prov- 
ince and  the  power  to  which  it  belonged.     Id, 

INTEKPLEADEE. 

FtADmvF  ON  Bill  ov  Interpleader  must  Being  Monxt  into  Ooiuhf, 
before  he  takes  any  steps  in  the  cause.  He  should  have  an  order  pssaed 
to  that  effect,  if  he  desires  to  protect  himself  from  the  liability  for  in- 
tereet  on  the  fund  while  it  is  in  his  possession.     WUUamt  v.  WtUketf  63. 

JOINT  TENANCY. 

See  CO-TENANOT,  2. 

JUDGMENTS. 

L  BaouLARiTT  OF  JUDGMENT  NOT  ABSOLUTELY  VoiD,  osn  uot  be  quflrtloiied 
in  a  collateral  inquiry;  until  reversed  on  appeal,  if  voidable,  it  is  rei 
a4iudicata,    StUherland  v.  De  Leon,  100.  ( 

t.  In  Action  on  Foreign  Judgment  Rendered  in  Court  ov  Limited  Ju-  ' 
RISDICTION,  the  jurisdiction  must  be  affirmatively  shown.     But  where 
the  judgment  of  such  court  and  its  jurisdiction  are  duly  proved,  the  same 
faith  and  credit  are  given  to  them  as  are  given  to  the  judgments  of  a 
oourt  of  general  jurisdiction.     Oay  v.  Lloyd,  499. 

%  Service  of  Process  upon  Asher  B.  Bates,  will  not  support  a  judgment 
against  Ashley  B.  Bates.    BcOm  v.  StaZe  Bank,  293. 

4.  Judgment  on  a  Verdict  will  be  Arrested,  where,  through  the  mistake 
of  counsel,  a  paper,  which  was  not  offered  in  evidence,  but  which  had 
been  used  by  a  witness  to  refresh  his  memory,  was  taken  by  the  jury  into 
the  consultation  room,  if  the  same  might  have  influenced  their  verdiotb 
Clark  y.  WhUaker,3S7. 

6.  Act  of  Congress  Prescribing  Manner  of  Authenticating  Judicial 
Proceedings  in  the  different  states  does  not  provide  a  mode  for  certify- 
ing the  judgments  of  justices  of  the  peace,  and,  therefore,  the  method  of 
authenticating  the  correctness  of  the  transcripts  of  such  judgments  must 
conform  to  the  requirements  of  the  statutes  of  the  state  in  which  they 
are  to  be  adduced  in  evidence.    Oay  v.  Lloyd,  499. 

C  Authentication  of  Judgment  of  Justice  of  Peace  must,  under  the  Iowa 
statute,  be  certified  and  sealed  by  the  clerk  of  the  county  in  which  the 
justice  resides,  and  must  state  that  he  whose  signature  appears  on  the 
exemplification  was,  at  the  time  the  judgment  was  rendered,  a  justice  of 
the  peace  and  qualified  to  act  as  such,  and  a  certificate  by  the  clerk  of 
the  common  pleas  of  that  county  will  not  be  sufficient  unless  it  is  shown 
by  the  laws  of  the  state  from  which  the  transcript  is  brought  that  he  was 
the  proper  officer  to  make  such  certificate.    Id, 

See  Account,  2;  Attachments,  6-11;  Ejectment,  1;  Equity,  3,  14;  Into^ 
EST,  2;  Pleading  and  Practice,  7,  10,  12;  Suretyship,  4. 
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JUDICIAL  KOnCB. 
See  EviDENCX,  1;  Ihtkbict,  1. 

JUDICIAL  aALES. 

Baui  Mads  bt  trs  Court  as  Vbndor,  through  the  agency  of  m  Uui>a>»  k 
not  coDsnmmated  until  it  has  been  ratified  by  the  oonri.  And  if  ilie 
poiohaeer  hat  not  taken  poBseasion  of  the  property  aold,  any  lose  whloh 
may  be  snetained  between  the  time  of  the  sale  and  ite  ratifiotJom,  faSk 
npon  the  vendor.      Wagner  v.  Cohen,  660. 

See  EzjfiCDTiONS,  8. 

JURISDICTION. 
See  ATTAOHxnns,  3,  4;  Judomsnts,  2;  SfiAHwm^  ft. 

JURY  AND  JURORS. 

1.  Pabst  has  Right  to  have  Jubt  Pollbd,  whether  the  vevdiot  k  faraii^i 

in  aealed  or  delivered  ore  tenu8  by  the  foreman.    Denial  of  this  ri^t  ie 

error.    Rigg  v.  Gook,  462. 
S.  JuBOBS  MUST  bb  Pbbsbnt  PBBflONALLT  IN  CouBT  when  their  verdict  ia 

opened,  although  they  were  directed  to  bring  in  a  sealed  verdict.    If  MQT 

of  them  then  dissent,  the  verdict  can  not  be  received.    Id. 
8.  Contbol  of  Jury  over  a  Case  Ends  when  their  verdict  is  received  9Mid 

they  are  discharged.     They  can  not  afterwards  be  recalled  to  alter  er 

amend  it.     Id, 
4.  Right  to  have  Juby  Polled  is  Waived  by  omitting  to  ezereise  it  wImb 

the  verdict  ia  opened  and  received  in  the  presence  of  the  jnry.     Id, 
'k  Party  can  not  Complain  of  a  Modification  of  the  Verdict  of  a 

Jury,  made  by  the  court,  but  not  to  his  prejudice.     Id, 

See  Alteration  of  Instruments,  2;  Criminal  Law,  4,  ft,  7;  Dbbdo*  #f 
Evidbnob,  35;  Fraud,  1,  6;  Fraudulent  CoNYBYAVCBSy  4»  ft. 

JUSTICES  OF  THE  PEACE. 
See  Judgments,  6,  6;  Landlord  and  Tbnaiit,  12. 

LANDLORD  AND  TENANT. 

1.  Pbbsons  Who  Enter  as  Tenants  or  Quasi  Tenants  of  Onb  PsBflOHy 

and  afterwards  attempt  to  set  up  title  under  another,  are  not  entitled  ta 
notice  to  quit.     Meraman  v.  Caldwell,  537. 

2.  Material  Alteration  of  a  Lease,  by  the  Lessee,  destroys  all  hia  l«- 

ture  rights  under  the  lease.     Bliss  v.  Mclntyre,  165. 
8.  Lbssor  may  Maintain  Trespass  against  Lesseb  Who  has  Altbbbd 

THE  Lease,  if  he  enters  upon  the  premises,  demands  possession,  and  ia 

prevented  from  ezercising  acts  of  ownership  by  the  lessee.    Id* 
4.  Tenant  can  not  Skt  up  Adverse  Title  in  Himself  or  a  third  petaoB 

while  the  tenancy  continues.     Rigg  v.  Cook,  462. 
ft.  Tenant's  Possession  can  not  Become  Adverse  to  his  Landlobd  nnleai 

there  has  been  a  clear,  unequivocal,  notorious  disolaiiner  and  disavowal 

of  the  landlord's  title.     /(/. 
ft.  Where  Lessee,  to  Prevent  beixo  Actually  Expbllbd  fbom  thb  Db- 

MisEb  Premisks,  yields  the  possession  thereof  and  attoma,  in  good  faith. 
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to  one  haTiiig  a  ponunonnt  title  to  his  loHor,  and  a  right  to  inniiediato 
poeaewion,  it  is  eqnivalent  to  an  actual  onstor,  and  is  a  good  defenee  to 
an  action  for  the  rent  by  the  lessor  against  his  lessee.  Mane  v.  Chddardf 
728. 

7.  Whkbb  Tenant  Relies  ozt  an  Ouster  in  Pais,  without  Judgment,  he 
has  the  burden  of  proving  the  yalidity  of  the  elder  title,  the  actual  en- 
try under  it,  and  that  he  acted  io  good  faith,  and  without  collusion  with 
the  party  entering.     Id, 

t.  Action  fok  Use  and  Oocupation  does  not  Lie  except  upon  an  express 
or  implied  demise.     Hoffar  v.  DtmaUf  628. 

i.  Children  or  Parents  Who  Die  Intestate  Take  as  CoPABOBirxBs  un- 
der the  act  of  1820,  and  must  all  join  in  an  action  for  the  use  and  ooonpa- 
tion  of  their  ancestors'  estate.    Id, 

lOi  Assumpsit  eor  Use  and  Occupation  op  Land  was  unknown  to  the 
oonunon  law.  Li  England  it  was  authorized  by  the  statute  of  1 1  George 
IL,  0.  19,  and  in  Arkansas  by  the  reyised  statutes,  c.  88,  sea  II.  Jlto- 
genM  v.  Btebe^  285. 

IL  AonoN  ON  the  Case  for  Use  and  Ocxhtpation  of  land,  given  by  the 
statute  of  1 1  George  11.,  has  always  been  considered  as  assumpsit  upon  an 
express  or  impUed  contract,  and  not  an  action  on  the  esse  ex  deUeio,    Id, 

ISi  Justices  op  the  Peace  in  Arkansas  have  No  Jurisdiction  over  ao- 
tions  for  use  and  occupation  of  lands,  where  the  occupant  contests  tfas 
plaintifrs  title.    Id. 

LEGACIES. 

See  Wills,  4. 

LEGLSLATUBB. 
See  Constitutional  Law. 

LBX  LOCI  CONTRACTUS 
See  CoNPUCT  op  Laws. 

LEX  FORI. 
See  Statute  op  Limitatioks,  I. 

LICENSES. 

IjOBini  Given  Two  or  More  Persons  to  Cuurvatb  Land  can  not  >■ 
Revoked  after  they  have  entered  thereon  and  raised  crops  m  pursnaaee 
of  the  license.    Lcwe  v.  JftUer,  188. 

LIENS. 

1.  Lien  op  a  Mechanic  Includes  not  only  the  Buildings  on  which  his 

work  was  done,  and  the  land  on  which  they  stand,  but  also  the  land 
about  the  buildings,  used  with  them,  and  necessarily  or  reasonably  con- 
venient to  their  use.     Bank  of  Charleston  v.  CwriisSy  325. 

2.  Certipicats  op  a  Mechanic's  Lien  must  Give  Reasonable  Notice  to 

purchasers  and  creditors  of  the  existence  and  extent  of  the  lien.     Id, 
t.  OcR-npiCATB  OF  a  Mbchanio*8  Libn,  por  Work  Done  on  several  buildings 
under  an  entire  contract,  need  not  specify  the  amount  of  woric  done,  and 
remaining  unpaid,  upon  each  building  separately.    Id, 
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4.   EQDfTABUB  laXSB  NOT  BVXDENCBD  BT  WbITTBN  iNflTRUMSNTB  Ue  BO*  «ai- 

braoed  within  registration  acts.    Briscoe  v.  Bronangh,  lOS. 

A.  Suit  bt  Cbeditob  to  Set  Asidb  Fbahduleitt  Dbbd  gives  to  the  oom- 
plainant  a  lien  on  the  land,  which  will  not  be  defeated  by  a  bonaJUk 
■ale  by  the  defendant,  nor  by  a  sale  under  execntion  on  the  Jndgmmt  of 
another  creditor.  The  purchaser  under  the  execution,  pendente  ttte,  will, 
in  such  a  case,  be  overreached  by  the  purchaser  under  the  decree,  and 
the  chancellor  will  compel  him  to  surrender  the  possession.  Dargam  y. 
Waring,  23i, 

iw  KaauBOT  ov  Judomeiit  Gbxditob  to  Sub  out  BxBOorxoiff  from  tens  to 
term  after  the  return  of  the  original  jf.  /a.,  postpones  his  lien  to  that  of 
a  junior  judgment  creditor  who  institutes  a  suit  in  equity  to  subject  tiM 
real  estate  id  the  debtor  to  the  satisfaction  of  his  judgment.    Id. 

7.  Br  GnriL  Law,  Vbkdor  has  a  Lxbk  upon  thb  Land  Sold,  for  any  part  of 
the  purchase  money  remaining  unpaid,  and  this  without  any  agreeoioiitii 
Brieeoe  ▼.  Bronamgh,  108. 

•.  Vbndob'b  Lien  is  Founded  upon  an  Imfued  TBugTbetwosnthaTsodar 
and  purchaser.  The  trust  attaches  to  the  land,  and  follows  it  into  the 
hands  of  a  subsequent  purchaser  with  notice.    Id, 

0.  Pbima  Faoib  a  Vbndob's  Libn  Exists,  and  it  lies  on  the  vendee,  or  m  pur- 

chaser from  him  with  notice,  to  show  that  the  vendor  agreed  to  waive  It 
Id. 

10.  Vbndo&'b  Lien  is  not  Rbt.babkd  nob  Waived  by  the  taking  of  an  order 
on  a  third  person  for  the  amount  of  the  purchase  money,  if  such  order  is 
never  accepted  by  such  third  person;  and  the  vendor  may,  on  the  refossl 
of  such  third  person  to  accept  the  order,  at  once  proceed  on  the  bond  for 
the  purchase  money,  to  recover  the  amount  due.     KtUeeiy  v.  WiUiam»t 

loa 

11.  Vendob'B  Civil  Law  Pbivilbob  upon  Movables  does  not  attach  afe  oom- 
mon  law,  under  which  he  who  seUs  and  delivers  a  movable  is,  in  the  dis- 
tribution of  assets  of  a  suocession  among  creditora,  a  mere  ordinaiy  end* 
itor  for  price.    Oopleif  v.  Sat^ord,  648. 

See  Pabtnebship,  8,  6;  Statute  of  Frauds,  2;  Vbndob  and  Vbhuo^  S. 

LIS  PENDEN& 
See  KoTioE,  4. 

LUNACY, 

SeelNSANITT. 

MALICE. 
See  CBmnrAL  Law,  0,  10,  15-17»  10^  SOi 

• 

MAKSLAUGHTER. 
See  Criminal  Law. 

marriaqe  and  DIVOBCB. 

1.  Axjnoxnm  Oohabitation  and  Repute  biat  Establish  a  Mabbiaob  In 

countries  governed  by  the  common  law,  yet  it  will  not  be  admitted  in 
the  courts  of  Texas  to  annul  a  subsequent  marriage  celebrated  there. 
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while  Texas  wm  a  part  of  Mexico,  and  with  all  the  adleiiiiiitlet  than 
required  by  the  law.    Smith  v.  SmUK,  121. 

ti  PAoof  or  FoBUON  Mabbiaob.-— Certified  copy  of  marriage  oertifioate  from 
raoordsof  Balla  county,  Miaeoari,  ia  not  evidence  in  Texas  to  establish  a 
former  marriage  in  Missoari  to  the  exdosion  of  a  sabseqnent  one  per- 
formed according  to  the  rites  and  formalities  of  Texas,  withoat  prool 
that  sach  copy  woold  be  snffioient  to  estabUsh  a  marriage  by  the  laws  d 
Missouri.     Id. 

&  Br  THB  Spanish  Law,  if  a  Sboohd  Mabbiaob  is  Ooktbaotbd  during  tha 
existenoe  of  a  prior  marriage,  and  celebrated  with  all  the  formalities  of 
that  ]kw,  and  in  good  faith  on  the  part  of  the  woman,  it  imposes  upon 
her  all  the  obligations  and  invests  her  with  all  the  rights  of  a  lawful  wifa 
so  long  as  she  continues  ignorant  of  any  annulling  impediment  on  tha 
part  of  the  husband.     Id, 

4b  SaooND  Mabbiaoe  havino  been  Gontbaotbd  ih  Tbzas  bbiobb  its  Ah- 
JTBTATION  to  the  United  States,  the  obligations  flowing  from  it  will  be 
governed  by  the  principles  of  the  Spanish  jurisprudenoe  after  its  aaneac- 
ation.    Id, 

§k  PuTATivB  Mabbiaob  is  One  Whioh,  being  Null  on  account  of  some  dis- 
solving impediment,  ia  held,  notwithstanding,  a  true  marriage,  beoansa 
of  its  having  been  contracted  in  good  faith  by  both  or  one  of  tiie  spooaes. 
Id. 

f.  PuTATiTB  Mabbiaob  mat  bb  Chakged  into  a  Real  Mabbiaob,  by  tfaa 
Spanish  law,  by  the  removal  of  the  disability.     Id. 

7*  Widow  bt  Second  Mabbiaoe  will  be  Entftled  to  Lbttebs  of  Adxiv- 
UKBATION,  on  the  death  of  her  husband,  by  the  laws  of  Texas,  in  pref- 
arenoe  to  a  son  by  the  first  marriage,  although  the  first  maniage  waa  la 
force  at  the  time  of  consummating  the  second,  if  the  aaooad  wtla  had  na 
knoiriedge  of  the  prior  marriage.    Id, 

MARRIED  WOMEN. 
See  Husband  and  Wif& 

MECHANICS'  UENS. 
See  Liens,  1-S. 

MERGER. 
8aa  Evidence,  27. 

MINORS. 
See  Infancy. 

MISTAKE. 
8aa  JvDOMxm,  4;  Payment;  Statutb  of  IdMOjaaBon^  ML 

MORTGAGES. 
L  DiKD  AisoLCTB  ON  ITS  Facb,  WILL  BE  EFFEOTUALaaa  Biortg^^  fli  buAwuui 

the  partiea,  if  it  was  intended  by  them  to  be  merely  a  seoority  for  a  dalilk 

Moore  ▼.  Madden,  208. 

SL  Pabol  Evidence  is  Adbossible  to  Show  that  •  deed  absolofta  an  te 

was  intended  for  a  mortgage.    Id, 
Am.  Dao.  Vol..  XIiVI-60 
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8.  CouBT  ov  Equitt  can  not,  itndzr  the  Pkatxb  worGmswbaJs  BxLixr  la • 
bill  Beeking  the  reformation  of  an  alleged  deed  defectively  ezeonted,  wboi 
it  appears  that  each  deed  was  intended  for  a  mortgage,  render  a  deorae  ol 
foreclorare  and  sale  of  the  mortgaged  premiaes.    Id, 

4.  MOBTOAQX  DkSD  IS  NOT  FHAUDaLENT  OB  VOIB  SBOAUSB  OV  AN  EbBOB  IB 

overstating  the  amount  of  a  debt  secured  thereby,  when  it  doea  not  pro- 
fees  to  state  such  amount  with  precision,  and  it  doea  not  appear  that  the 
precise  amount  had  then  been  ascertained.    Bumpcu  ▼.  Dotson,  81. 

i,  MOBTOAOS  IS  NOT  FBAUDULBNT  MkRSLT  BECAUSB  THB  MORTOAaXB,  frODI 

motives  of  kindness  to  the  mortgagor,  leaves  the  property  in  the  latter^ 
poaseasion,  to  enable  him  to  make  money  and  pay  his  debts.     Id, 

C  That  a  Gonvbtanob  ob  Mobtoaos  is-Fbaubvlknt  is  not  to  be  inlefred 
from  the  relationship  of  the  parties  thereto.    Id. 

7*  As  betwxen  Mobtgaoob  and  Mobtqaqbx  ov  Land  the  legal  eatata  ia  ia 
the  latter.    8mUh  v.  KeUey,  595. 

t.  Intebest  of  Mortoaoxx  of  Land  can  not,  in  Mainx,  Pabb  at  Law  to  a 
third  person  without  an  assignment  in  some  form,  in  writing,  under  saaL 
Id. 

t.  If  Mortoaoor  or  Pxbson  Claimino  undxb  Him,  would  Lay  Founda- 
tion for  maintenance  of  bill  in  equity,  for  the  redemption  of  mortgaged 
eatate  by  previous  payment  or  tender,  such  payment  or  tender  moat  be 
made  to  the  mortgagee  or  his  assignee.    Id. 

10.  Qbanteb  of  Part  of  Mobtoaoxd  Land  can  not  Bxdxxm  kis  Part  with- 
out payment  of  the  whole  mortgage  debt.    Id, 

11.  Gommxncxmxnt  and  Pbosecution  of  an  Action  upon  a  Mobtqaox  ia 
a  waiver  of  a  prior  entry  to  foreclose  the  aame  mortgage.    Id, 

12.  Res  Judicata — After  Foreclosure  of  a  Mobtoagx  the  defendant  ia 
precluded  from  showing  its  prior  payment.    Bigg  v.  Cookf  462. 

18.   MORTOAGK  WITH  COVENANTS  OF  WARRANTY  MaDX  BT  OnX  IN  THX  FOX- 

BXSSION  of  binds,  carries  his  after-acquired  title,  and  he  and  all  persona 
claiming  under  him  are  estopped  from  assertiDg  any  title  against  tha 
mortgagee  and  those  claiming  under  him.  Id, 
14.  Mortoaoxx  of  Pebsonal  Property,  to  whom  authority  is  given  by 
the  mortgage,  to  take  possession  of  the  property  and  sell  it  for  the  pay- 
ment of  his  debt,  can  not  be  sued  in  trover  by  the  mortgagor  for  so  doing. 
Clark  v.  Whitaker,  337. 

16.  Pbomissoby  Notes,  Secubxd  by  Onx  Mobtqaox,  after  aaaignment  to 
different  assignees,  are  payable  out  of  the  prooeeds  of  forecloanre^  in  tba 
order  of  their  maturity.  Stale  Bank  v.  Tweedy,  486. 

10.  Pbiob  Mobtoaoks,  to  bk  Valid  against  Cbxditobs  and  Pubghaxxxx^ 
must  give  reasonable  notice  of  the  incumbrances  created  by  them,  and 
the  nature  of  the  debt  or  liability  secured  thereby.  MerrUU  v.  Swifts  316. 

17.  Natubx  and  Amount  of  Indxbtednbss  is  Sufficiently  Dxscbibxd  in  a 
mortgage  which  states  that  it  consists  of  "book  aooounta,  and  several 
notes,  the  exact  date  and  amount  of  which  are  not  recolleoted,  bat 
amounting  in  the  whole  to  the  sum  of  fifteen  hundred  dollars,  or  thara* 
abouts.*'    Id. 

13.  Mobtqaox  Givxn  to  Skcubx  a  Pbomissoby  Notx,  barred  by  the  atatati 
of  limitations,  amounts  to  a  waiver  of  the  benefit  of  such  statute.    Id, 

to.    MORTGAGOB  MAY  SeLL  EqUITV  OF  REDEMPTION  TO  MOBTGAOXX,  bot  h*  ia 

entitled  to  every  favorable  consideration  on  account  of  the  "»<»q"al 
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tioDB  of  the  puties.    The  sale  though  not  void  is  viewed  Bospicionsly. 
HfTidTnan  t.  Hyndman,  171. 

lOl  Dbkd  Gonstbukd  as  a  Mobtoagb. — ^Where  an  absolute  deed  with  adefe*- 
■anoe  was  given,  and  afterwards  the  defeasance  was  delivered  np  to  the 
grantee  for  a  note  for  one  hondred  and  ninety-one  dollars  and  thirty-one 
cents,  with  parol  condition  that  grantee  should  sell  the  land  and  pay  the 
grantor  all  it  brought  over  eight  hundred  dollars,  and  grantee  himself 
bought  the  land  at  auction,  held,  the  deed  was  a  mortgage  only,  and  the 
grantor  might  redeem  even  after  the  sale.     Id. 

U.  Mortoaob  of  "All  and  Singular  ths  Stock,  Tools,  and  Ghatteia 
belonging  to  me  in  and  about*'  certain  described  premises,  is  a  sufficient 
description  of  the  articles,  and  parol  evidence  is  admissible  to  identify 
those  that  were  in  the  shop  at  the  date  of  the  mortgage.  Harding  v. 
Oobttm,  680. 

S2.  Enumkration  ov  Certain  SPBcinc  Articles  in  a  mortgage,  also  contain- 
ing a  general  description  of  like  articles,  will  not  prevent  others  from 
passing  under  the  general  description.     Id, 

ft.  Where  Labor  and  New  Material  have  been  Added  to  Mortoaoeb 
Articles  by  the  mortgagor,  the  mortgagee  will  hold  them  as  against  the 
creditors  of  the  mortgagor,  if  they  remained  substantially  the  same.    Id. 

M.  Where  Mortgaged  Chattels  were  Attached  by  a  Creditor  or  the 
Mortgagor,  a  writing  containing  a  statement  of  the  amount  due  by  the 
mortgagor  to  the  mortgagee,  and  that  the  property  attached  by  and  in 
the  hands  of  the  officer  is  the  property  covered  by  the  mortgage,  and 
containing  a  demand  of  payment  of  the  amount  due,  given  to  the  attach- 
ing officer,  is  a  sufficient  compliance  with  the  revised  statutes,  c.  90, 
sec.  79.     Id. 

S6.  Instruction — In  Action  by  Mortgagee  of  Chattels  against  an  At- 
taching Officer,  the  jury  were  instructed  that  it  was  incumbent  on 
the  plaintiff  to  prove  that  his  written  statement,  made  to  the  officer,  of 
the  debt  due  him,  was  substantially  true  and  correct,  and  that  no  slight^ 
innocent,  and  immaterial  misstatement  would  defeat  his  action:  Held, 
that  the  instruction  was  sufficiently  guarded.     Id. 

M.  Bulb,  that  Goods  of  a  Third  Person  in  Possession  of  a  DebtoBy 
and  so  intermingled  with  his  goods  that  an  attaching  officer  can  not  dis- 
tinguish them,  must  be  specifically  pointed  out  and  a  demand  for  them 
made  before  the  officer  can  be  sued,  does  not  apply  to  the  holder  of  a 
mortgage  of  all  the  personal  property  on  certain  named  premises,  with  a 
provision,  supposed  by  the  parties  to  be  legal,  that  the  mortgage  should 
also  embrace  "all  other  personal  property"  which  the  mortgagor  might 
"  put  on  said  premises*'  in  place  of  any  sold.     Id. 

f7«  After- AC<)uiRED  Proferty  can  not  be  Mortgaged  or  Hyfothegateb 
by  the  mere  making  and  recording  of  an  instrument  of  mortgage  or  hy- 
pothecation, without  any  further  act  of  the  parties,  with  no  delivery  by 
the  mortgagor,  and  no  act  on  the  part  of  the  mortgagee,  taking  posses* 
a»m  or  exercising  any  rights  of  property  in  the  newly  acquired  article* 
?  /  virtue  of  the  provisions  of  the  instrument.     Moody  v.  Wright,  708. 

n.  Stipulation  that  Future- acquired  Property  shall  be  Holden  as  Se- 
curity for  some  present  engagement,  is  an  executory  agreement  of  auoh 
a  character,  that  the  creditor  with  whom  it  is  made  may,  under  it,  takt 
tha  property  into  his  possession,  when  it  comes  into  existence  and  Is  tha 
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rabjeot  of  trantfer  by  his  debtor,  and  hold  it  for  his  aeoiiiity;  bstwiil 
raoh  an  act  done  by  him,  he  haa  no  title  to  the  same.    Id, 

See  Tendsk,  5. 
MUNICIPAL  CORPOBATIONa 

SeeSTREXTB. 

MURDER. 
See  Cbiminal  Law. 

NAVIGABLE  WATERS. 

See  COKBTITDTIONAL  LaW,  9-13;    WATXBOOUBaiS. 

NECESSARIES. 
See  Husband  and  Wite,  6. 

NEGLIGENCE. 
L  BiooYEBT  VOB  PxBSONAL  INJURIES  GAN  NOT  BE  Had,  if  the  ptoziniate  and 
immediate  cause  of  the  dama>ge  was  the  want  of  ordinary  care  and  cau- 
tion on  the  part  of  the  plaintiff,  although  the  defendant's  misoondaol 
may  have  been  the  primary  cause  of  the  injury  complained  of.  Irwm  ▼. 
Sprigg,  667. 

5,  OwNEB  OF  A  House  is  Liable  fob  Injubtes  occasioned  by  a  person  falling 

into  a  front  area,  which  he  negligently  allowed  to  remain  open,  although 
at  the  time  of  the  injury  the  premises  were  in  the  same  condition  as  they 
had  been  for  years  before  the  defendant  became  the  owner.    Idi 

See  Common  Carbibrs,  6;  Cobpobations,  29,  30;  Liens,  6b 

NEGOTIABLE  INSTRUMENTS. 

L  WoEDS,  *  *  I  hebebt  Guabanteb  the  Payment  of  the  within  Note,  R.  D. 

H./'  written  on  the  back  of  a  note,  R.  D.  H.  being  the  payee,  are  a  sof- 

ficient  indorsement  to  enable  the  holder  to  sue  in  his  own  name.    Myiiek 

▼.  Haseyt  583. 
9L  Maker  of  a  Note  is  not  Entitled  to  Pbove  it  Usubious  by  his  owb 

oath,  in  an  action  upon  the  note  by  an  indorsee.    Id, 
t»  FoBOED  Note  is  Ratified  if  the  Person  whose  Name  is  Foboed  ao- 

oepts  a  deed  of  trust  to  indemnify  him  from  loss  by  the  note.     Neither 

re-execution  nor  redelivery  is  necessary.     Iltzpatrick  v.  School  Commi9» 

tUmera,  76. 
4.  Demand  is  Sufficient  to  Charge  an  Indobseb,  if  the  notary  on  the  daj 

the  note  fails  due,  goes  to  the  place  where  it  is  payable,  and  finds  tha 

place  shut  up  or  deserted.    Spann  v.  BaUzellf  340. 

6.  Facts  Excusing  a  Demand  ob  Notice  fob  Payment  may  be  given  in  evi- 

dence under  the  ordinary  allegation  of  demand  and  notice.  Facts  whioh 
dispense  with  a  demand  or  notice,  will,  in  law,  be  deemed  proof  of  a  de- 
mand or  notice.  Id, 
0.  Pbotest  of  a  Fobeign  Bill  can  not  be  Made  bt  a  Dbputt  Notabt,  or 
•therwise  than  by  the  notary  in  person,  except  when  the  law  of  the  place 
where  the  protest  is  made,  authorizes  the  act  to  be  done  by  a  deputy  or 
ether  agent  of  the  notary.     Carter  v.  Union  Bcmk,  89. 
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?•  Pbotbst  ov  FoBXiGir  Bilu  should  be  made  oat  and  drawn  up  in  the  man- 
ner required  by  law  or  usage  at  the  place  where  made.  When  so  made 
and  drawn  up,  it  is  sniBdent  and  yalid.    Id, 

6.  Photest  Propselt  Authentigatsd,  is  exolnsive  eTidenoe  of  pzesentmeni 
and  demand,  in  all  foreign  courts.    Id, 

0.  Name  of  Place,  Aknexkd  to  Naub  ov  Indobsxr  on  a  Forugk  Bill,  is 
deemed  a  part  of  the  indorsement,  and  notice  of  dishonor  may  be  directed 
to  the  indorser  at  such  place.    Id, 

10.  Bill  or  Exchanob  Need  not  be  Aotuallt  Shown  when  preeented  in 
order  that  the  party  on  whom  it  is  drawn  may  bind  himseV  by  an  ao- 
oeptance  of  it.    FUher  v.  BeckwUh,  174. 

11.  Bill  of  Exchanob  mat  be  Aogbptkd  by  Pabol.  The  contract  of  accept- 
ance is  not  within  the  statute  of  frauds.  It  is  rather  the  agreement  to 
pay  one's  own  debt  than  the  debt  of  another.     Id, 

12.  CoNTBAcrr  of  Acceptance  between  Acceptor  and  Payee  can  not  be  abro* 
gated  by  the  acceptor  paying  the  drawer  of  the  bill  all  he  owed  him.    Id. 

18.  Skevigb  of  Notice  of  Dishonor  is  SunnciBNTLT  Pbovbd  by  evidenoa 
showing  that  such  notice  was  deposited  in  the  post-office,  directed  to  the 
defendant  at  his  reputed  place  of  residence,  naming  it.  Spann  t.  ^o^ 
tea,  346. 

14.  Notice  OF  Dishonor  Need  NOT  BE  IN  Any  Pabticclab  FoBM.  It  should 
substantially  describe  the  note,  so  as  to  identify  it;  and  state  the  pre- 
sentment for  payment,  the  refusal  to  pay,  and  expressly  or  by  implica- 
tion, that  the  person  notified  is  looked  to  for  payment.    Id, 

16.  NoTiCB  OF  Dishonor  Necessarily  Implies  that  the  Party  Notified  n 
Looked  to  for  Payment,  when  it  is  directed  to  him  and  informs  him 
of  the  presentment  for  payment  and  that  the  note  remains  unpaid.    Id. 

16.  Special  Indorsement  by  the  Payee  of  a  promissory  note,  without  deliv- 
ery, is  not  sufficient  to  divest  his  title.     May  v.  Casriday,  292. 

17.  Indorsement  of  a  Note  is  not  a  Collatebal  XJndebtakino  for  the 
debt  of  another,  but  is  a  new  contract  between  the  indorser  and  indorseeu 
Spann  v.  BaUzdU  346. 

18.  Indorser  may  Alter,  Keyise,  or  Waivb  his  Contract  of  indorsement 
with  the  assent  of  the  indorsee.     Id, 

19.  Indorsement  of  Note,  "Pay  Contents  of  the  Within  Notb  to  W.  P. 
K,"  is  in  legal  effect  an  indorsement  to  W.  P.  B.  or  order,  and  W.  P. 
B.'s  indorsee  may  maintain  an  action  upon  it.     Hodges  v.  AdanUf  181. 

20.  Legal  Holder  of  a  Note  may  Maintain  an  Action  thereon,  although 
he  has  disposed  of  his  interest  in  it,  but  without  a  transfer.  TKompmm 
V.  Cartwright,  95. 

21.  Naked  Fact  of  Plaintiff  not  being  Real  Ownxb  of  a  Note  is  not  a 
matter  of  defense,  either  in  bar  or  in  abatement.     Id, 

22.  Cases  may  Arise  in  Which  Maker  of  Note  may  Show  that  plaintiff  is 
not  the  actual  owner  of  the  note,  for  the  purpose  of  letting  in  any  de- 
fense arising  between  himself  and  the  actual  owner,  but  such  matters 
must  be  specially  pleaded  in  the  answer.    Id, 

28.  Possession  of  a  Negotiable  Instrument  Indorsed  dt  Blank  is  Sttffi- 
ciENT  to  Authorize  an  Action  Thereon,  in  the  name  of  the  holder, 
though  he  hold  as  trustee  only.     Bacon  v.  Smith,  549. 

94b  Burden  of  Proof. — Where  the  defense  to  a  suit  on  a  note  is  that  the 
plaintiff  holds  as  trustee,  and  that  the  note  is  attached  as  the  property 
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of  the  real  owners,  the  proof  is  upon  defendant  to  show  that  the  proceed* 
ing  is  still  in  force.    Id, 

25.  Mkbb  ANNouNCEnNT  OF  Rbabinbss  to  Pat  a  Kotb  is  not  a  Lboal 
Tender,  and  can  not  have  the  effect  of  arresting  interest.    Id. 

90.  Payee  of  a  Prohissokt  Note,  after  it  has  been  negotiated,  who  takes  it 
np,  may  recover  on  it,  in  the  same  manner  as  if  it  had  never  been  nego- 
tiated.   Merrills  v.  Swift,  315. 

57.  Possession  of  a  Note  bt  One  of  Three  joint  promisors,  npon  which 
payments  have  been  made,  and  which  haa  been  taken  up  and  a  new  note 
for  the  balance  dnc  given  by  two  of  the  promisors,  fomishee  no  presmnp 
tive  evidence  that  the  amount  paid  upon  the  note  was  paid  by  the  party 
in  possession  of  it.    MUU  t.  Hydt^  177. 

tS.  Note  Negotiated  after  havino  been  Dishonored  bt  the  Maker  is 
subject  to  any  defense  in  the  hands  of  the  indorsee  that  might  have  been 
made  to  it  in  the  hands  of  the  indorser.     Thompaon  v.  Shepherd^  676. 

58.  Right  of  an  Indorsee  to  Enforce  Patment  is  not  Affected  bt  the 
Fact  that  as  between  the  maker  and  the  indorser  the  note  was  an  ao- 
oommodation  paper,  even  when  known  to  the  indorsee,  if  he  received  it 
before  due  and  for  a  valuable  consideration.     Id, 

10.  Acceptance  of  the  Principal  Sum  Due  on  a  Note,  not  bearing  interest 
on  its  face,  but  due  for  many  years,  with  the  understanding  that  snob 
sum  was  to  be  in  full  discharge  of  the  note,  constitutes  a  good  discharge 
to  an  action  upon  the  note;  for  the  question  whether  interest  could  have 
been  collected  upon  the  note  or  not,  was  a  matter  of  so  much  doubt  and 
uncertainty  that  the  acceptance  amounted  to  a  compromise  of  a  donbtfnl 
claim.     TuUU  v.  TuUU,  701. 

Bee  AoENOT,  3,  4;  Alteration  of  Instruments,  1;  Assignments  of  Con- 
tracts; NoN-NEooTiABLE  NoTES;  Patment;  Subrooation;  Sundatb; 

USURT. 

NEW  TRIAL. 

I.  Oourt  WILL  NOT  INTERPOSE  AND  Grant  A  New  Trial,  unless  it  be  in  order 
to  remedy  some  manifest  error,  where  it  is  a  question  of  fact  to  be  aaooT' 
tained  by  the  jury.    Briscoe  v.  Bronaugh,  108. 

i.  Objections  to  a  Verdict  must  be  Vert  Cogent  to  induce  the  ooort  to 
grant  a  new  trial  where  the  controversy  is  chiefly  upon  questions  of  fact. 
Id. 

X  Verdict  will  not  be  Set  Aside  as  Contrart  to  Evidence  where  there 
has  been  evidence  on  both  sides,  and  no  rule  of  law  violated,  nor  manifest 
injustice  done,  although  there  may  have  been  a  preponderance  of  evi- 
dence  against  the  verdict.    Peck  v.  Land,  368. 

C  New  Trial  will  not  be  Granted  where  the  verdict  is  contrary  to  the 
charge  of  the  court,  if  snch  chaige  is  erroneous,  and  the  verdict  is  not 
contrary  to  the  law.    Id, 

4.  Fact  that  One  Partt's  Counsel  was  not  Aware  that  the  case  had  been 
set  for  trial  will  not  entitle  the  party  to  relief  from  the  effect  of  suipriae 
and  an  ex  parte  trial,  in  the  absence  of  proof  that  the  counsel  could  not 
by  the  exercise  of  reasonable  diligence  have  ascertained  the  condition  of 
the  oanse  and  been  present  at  its  trial.    RUejf  v.  OUif  qf  LimUviUe^  60Oi 

See  Damages,  1. 
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NON-JOINBKR. 
See  Plxadino  ajstd  PBAcrnci,  21. 

NON-NEGOTIABLE  NOTE. 

1.  Whxbs  OBUOATioir  IS  Madb  Patablk  in  Spsooio  AxnoLEB  <m  a  oertaa 
day,  no  demand  is  necessary  on  the  part  of  the  obligee.  If  the  obligor 
faU  to  pay  in  the  articles  at  tho  time  named,  he  renders  himself  liable  to 
pay  in  money.    Dunman  v.  Strother,  97. 

t.  Note  Pataiui  in  Spsoivig  Pbopbbtt  is  Admissibiji  nr  BviDBiroB  under 
the  moo^  ooonts.    Paifne  v.  Gouehy  497. 

NOTARIES. 
See  EviDBNOX,  5-7. 

NOnOE. 

L  Whxbb  No  NonoB  is  Giyxn  to  thb  Non  Compos,  prooeedings  of  orphans' 
ooort  in  the  natore  of  an  inquisition  are  Toid,  and  the  record  of  sooh  pr»> 
ceedings  is  not  admissible  in  evidence  for  any  poipose.  MeOwrry  v. 
hooper,  280. 

S,  NonoB  TO  Takb  Dbpobitions  on  the  second,  third,  and  fourth  days  of 
April  next,  between  the  hoors  of  eight  A.  m.  and  six  p.  m.  of  each  or  any 
of  said  days,  at  the  court-hoose  in  the  city  of  New  Orleans,  in  the  stato 
of  Louisiana,  is  not  sufficiently  definite,  either  as  to  time  or  place,  when 
it  appears  that  several  courts  are  held  in  the  same  building.  Harru  v. 
HiU,  296. 

H  Pubchaseb  of  SnBJBOT>MATTBR  OP  A  SxTiT  PxNDBNTB  LfTi  aoqulres  no  in- 
terest as  against  the  title,  whether  legal  or  equitable^  of  the  plaintiff  ia 
that  suit.     Briscoe  v.  Btrmaugh,  108. 

4.  Lis  Pbndbnb  is  Gonstbuctivx  Nonox.    Id. 

Bona  Fd>b  Pubghasbbs;  Landlobd  and  Tbnabt,  I;  MoBiOAaBb  11^ 
17;  Nbgotiablb  Instbumbntb;  Subxttbhip,  2. 

NOVATION. 
See  Contbacts. 

NUISANCE. 
See  Grants. 

OFFICERS  DE  FAOTa 
See  CoBPOBATiONS,  20. 

ORDINANCES. 
See  Stbbbis;  Watbrooubsbs,  6. 

ORPHANS*  COURT. 
See  NoncB,  1. 

OUSTER. 
See  Landlord  and  Tenant,  6,  7. 


792  Index. 

parent  and  child. 

8m  Sraomo  Pbbiobmancx,  2;  WrnmBi»  4. 

PABOL  EVIDENOE. 
tit  Aanamcximi  ov  Gontbaots,  2;  Byidbhgi,  25,  29,  90;  MoBaoAan^  1 

PABTNEBSmP. 

L  DoiBifAirF  Pabtkbb  is  Allowabui  but  not  Essemtul  Pabtt  to  aa  m> 
tion.    DefAa  v.  HolUmd,  261. 

&  Ih  Eqctitt,  Pabtnkbship  Debts  will  Fibst  bb  Paid  oat  of  putoflnhi^ 
Msets,  and  the  individual  debts  of  each  partner  ont  of  his  indiyidnal 
aasets;  but  the  equity  of  partnerahip  creditors  is  dependent  on  the  eqnitj 
of  the  partners.    Ladd  v.  Chrigwoldf  443. 

i.  If  A  Partner  Sells  his  Intbbbst  in  thb  Firm  to  his  oopartner,  the  lat- 
ter takes  the  property  free  of  the  lien  of  the  former;  the  property  oeassi 
to  be  partnership  assets  and  becomes  individual  property,  and  the  oredit- 
ors  of  the  partnership  are  no  longer  entitled  to  have  it  applied  to  the  pay- 
ment of  their  debts  in  preference  to  the  individual  debts  of  its  owner, 
nor  are  such  individual  debts,  there  being  no  solvent  partner  to  resort  to^ 
entitled  to  any  preference  over  the  partoership  debts.    Id. 

4.  Partnership  Oblioations  are  Treated  as  Joint  and  Several  in  equity. 
In  the  event  of  the  death  of  one  partner,  the  firm  creditors  may  proceed 
at  law  against  the  survivors,  and  in  equity  against  the  estate  of  the  de- 
cedent.   Id, 

ft.  Retiring  Partner  has  Ko  Lien  on  the  partnership  property  when  he  seUs 
his  interest  in  the  firm  assets  to  his  copartners,  and  tokes  their  covenant 
to  indemnify  and  save  him  harmless  from  the  liabilities  of  the  firm.  He 
can  not  maintein  any  proceeding  in  equity  to  subject  such  assets  to  the 
satisfaction  of  such  debt,  especially  after  they  have  gone  into  the  hands 
of  a  subvendee.    Smith  v.  Edwards^  71. 

i.  Non-joinder — Bill  in  Equitt  by  One  Partner  against  one  of  his  co- 
partners for  an  account,  alleging  that  the  other  partners  are  not  within  the 
jurisdiction  of  the  court,  that  they  have  received  their  full  share  of  tha 
partnership  effects,  that  the  defendant  has  received  more  than  his  shars^ 
and  the  complainant  less,  is  not  demurrable  for  a  non-joinder  of  the  other 
partners.     TowU  v.  Pierce^  679. 

!•  &LL  in  Equity  Need  not  State  with  as  Much  Certaintt  and  Paju 
TicuLARiTY  the  facts  of  the  case,  where  it  alleges  that  the  compbdnant 
and  defendant  are  copartners;  that  the  defendant  has  all  the  partoership 
books  in  his  poesession  and  under  his  control,  and  refuses  to  permit  tha 
complainant  to  examine  them,  and  prays  for  an  account,  as  would  ba 
necessary  if  the  complainant  had  access  to  the  books.    Id, 

See  Set-off;  Statute  of  Limitations,  9. 

PAYMENT. 

L  Where  Party  is  Compelled  by  Operation  of  Law  to  Pay  a  l>mn^ 

which  in  equity  and  good  faith  another  party  should  have  kept  him  froos 
paying,  the  party  so  paying  may  recover  from  such  other  party  the  amount 
paid.     Ticonic  Bank  v.  Smiley,  593. 
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L  iHDOBSXmST  BT  TaYEX  IK  WOBDS  "IimOBfllB  NOT  HOLDBN,  D.  S./*  IS 

HOT  A  Bab  to  an  action  therefor,  if  payments  have  been  made,  or  if  set- 

oSb  can  be  cUiimed,  when  the  note  exhibits  no  indication  of  them,  and 

the  indorser  leaves  the  indorsee  ignorant  of  anything  of  the  kind.    Id. 
ft.  Monet  Voluntarilt  Paid,  with  Full  Knowlsdob  of  all  the  facts,  al- 
though no  obligation  to  make  such  payment  existed,  can  not  be  recor 

ered  back.    B,  it  8.  B.  B.  Co.  v.  JFhunce^  655. 
4.  Monet  Paid  under  a  Mistake  of  Fact  may  be  recovered  back,  although 

the  party  making  the  payment  has  access  to  information,  and  by  his  own 

laches  neglects  to  acquire  it.    Id, 
ft.  Patmxnt  is  not  Voluntabt  when  Made  in  consequence  of  a  mistaken 

view  of  facts.    Id, 
i.  Illxoalitt  of  the  Monet  Had  and  Reoeiyxd  is  no  defense  to  an  action 

to  recover  the  same,  where  it  has  been  paid  under  a  mistake  of  facts.    Id, 
7.  Obioinal  Indebtedness  is  not  Extinguished  by  the  mere  taking  of  a 

promissory  note  therefor  from  the  debtor,  if  the  note  is  not  paid.    Lar* 

raJbee  v.  TalboU,  637. 
Si  If  Ko  Place  fob  the  Patment  of  Monet  is  Sfxoifixd,  the  party  who  is 

to  make  the  payment,  must  seek  the  other  party,  if  within  the  stata. 

Hoy9  V.  TuUU,  309. 
9l  Pbouissobt  Note  Given  and  Received  for  and  in  discharge  of  an  open 

account,  is  a  bar  to  an  action  upon  the  open  account,  although  the  nota 

be  not  paid.     Coslar  v.  Davits,  311. 

See  Contracts,  2,  3;  Contbibution. 

PERJURY. 
See  Gbiminal  Law,  26. 

PLEADING  AND  PRACTICaSL 

1*  Bxclabation  Need  not  Allege  that  Note  was  Indobsed  to  Indobsbb 

or  his  order,  the  legal  effect  being  the  same  whether  it  was  or  was  not  so 
indorsed.    Hodges  v.  Adams,  181. 

SL  Real  Partt  in  Interest  must  Sue,  when  suit  is  brought  in  equity. 
Thompson  v.  Cartvjright,  Q5. 

ft.  Declaration  Need  be  Special,  onlt  where  the  Claim  Sounds  or 
Damages,  and  is  for  the  non-performance  of  a  special  contract;  but  for 
not  paying  over  money,  a  recovery  may  be  had  under  the  general  counts. 
MaJUocks  V.  Lyman,  138. 

4.  Declaration  in  Suit  on  Constable's  Bond  is  Insufficient,  if  it  merely 
alleges  that  the  constable,  by  color  of  his  office,  collected  money  from 
the  relator,  without  averring  how  he  was  compelled  to  pay,  and  without 
stating  facts  sufficient  to  enable  the  court  to  determine  whether  the  col- 
lection was  made  by  color  of  office  or  not.     Commoniwalth  v.  Cole,  506. 

ft.  Declaration  in  Action  against  Constable  and  his  Sureties  for  col- 
lecting money  under  pretense  of  having  executions  in  his  hands,  and  fail- 
ing to  pay  the  same  or  to  return  the  executious,  must  aver  that  he  had 
executions  in  force  at  the  time  of  the  receipt  of  the  money,  and  the  mere 
averment  that  he  represented  that  he  had  them  is  not  sufficient.     Id, 

%,  Special  Demand  is  not  GENEiiALLT  Necessart,  where  the  recovery  may 
be  had  under  the  general  counts.     Mattocks  v.  Lyman^  138. 
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7.  JoDOMSMT  UPON  A  Dbmubbxr  shoold  be  ffwpondeot  otiiter.    Oook§  ▼- 

Ormqford,  93. 

8.  Plba.  AyzRRiif  o  Non-sxibtehce  of  Ck>BPo&AnoN  mm  Set  Fobth  Faoxi» 

and  not  allege  mere  condiiBiona  of  law.    Sach  a  plea  is  a  plea  in  abafee* 

ment,  and  mnat  be  so  pleaded.    J<me$  v.  Bank  qf  Tetmume,  540. 
i.  Whsbb  Usubt  is  Pleaded  in  Bab  of  AonoN  on  Note  executed  in  an* 

other  state,  the  laws  regulating  the  rate  of  interest  in  that  state  mnst  be 

averred  and  proved  as  matters  of  fact.    Id, 
Uk  Upon  Plea  of  Nul  Tiel  Rbqobd,  in  Action  on  Judoxent,  the  jost- 

ness  of  the  judgment  can  not  be  inquired  into.    Oaf  t.  Llofd,  499. 

11.  Defendant  has  not  the  Bioht  to  Plead  Speciallt,  and  also  Gitb 
Notice  of  special  matter,  relied  on  as  a  defense  under  the  general  issiia. 
When  he  so  pleads,  he  may  be  called  on  to  elect  how  he  wiU  proceed. 
Benjamin  v.  McCouTidl,  474. 

12.  In  AcnoNS  ex  Concractu  against  Sbvsbal,  the  plaintiff  must  reoovw 
against  all  or  none.  ELe  can  not  take  judgment  against  some  of  the  de- 
fendants and  enter  a  nolle  prosequi  as  to  the  rest,  unless  a  defense  per> 
sonal  to  them  is  interposed.     Id. 

18b  Matter  of  Defense,  Which  Abose  after  the  Coxxbngembnt  of  the  ac- 
tion, is  admissible  under  the  general  issue,  for  the  purpose  of  wiit.iga.<:mg 
the  damages,  and  not  as  a  bar  to  the  whole  action.  To  have  such  effect 
it  must  be  pleaded  puU  darrein  eoniinuanee.    Costar  v.  DameB^  311. 

14.  There  is  No  Variance  between  Declaration  and  Proof,  where  the 
former  alleges  a  promise  of  defendant,  consequent  upon  his  acceptance  of 
a  bill  to  pay  it  according  to  its  tenor,  and  the  proof  is  that  the  acceptor 
said  the  bill  was  all  right,  and  he  would  come  to  Burke  in  a  few  days  and 
pay  the  bilL    Fisher  v.  Beckwith,  174. 

15.  Whebb  Charge  Asked  for  is  Correct  in  Point  of  Law,  and  applicable 
to  the  testimony  in  the  case,  it  should  be  given  by  the  court.  CUaland 
V.  Walker,  238. 

16.  Charge  should  be  Given  in  Terms  in  Which  It  is  Asked,  where  it 
is  conformable  to  law  and  authorized  by  the  evidence  adduced.    Id, 

17.  Charge  to  Jury  can  not  be  Considered  Abstract,  when  there  is  any 
evidence  before  them  to  warrant  its  propositionB.  Bradford  v.  MaHmrf^ 
264. 

ISi  Judgment  upon  Writ  of  Error  Coram  Vobis  is,  that  the  judgment  com* 
plained  of  be  affirmed  or  recalled;  and  where  it  is  for  the  plaintiff,  tha 
suit  is  placed  in  the  same  position  that  it  was  in  before  the  judgment 
was  entered,     ffofford  v.  Alexander,  253. 

19.  Ebbob  Which  Contbadicts  Record  can  not  be  Assigned  upon  a  writ 
of  error  coram  vobis.  And,  therefore,  on  such  a  writ,  it  can  not  be  assigned 
that  a  corporation,  against  which  a  judgment  has  been  rendered,  was 
diuolved  before  the  rendition  of  the  judgment  sought  to  be  vacated^ 
when  it  appears  from  the  record  that  that  fact  vras  put  in  issue  and  de- 
termined by  such  judgment;  nor  can  the  authority  of  the  attorney  who 
represented  the  supposed  corporation  be  called  in  question.     Id, 

20.  Wbit  of  Ebbob  Coram  Vobis  can  be  Prosecuted  bt  Him  Onlt  who  is 
a  party  or  a  privy  to  the  record,  or  who  is  injured  by  the  judgment.    Id» 

tl.  Non-joinder  of  Plaintiffs  Need  not  be  Taken  Advantage  of  by  pleik 
in  abatement  or  by  demurrer,  but  may  be  given  in  evidence  under  the 
plea  of  non-assumpsit.    Hqfar  v.  Dement,  628. 
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il   AnSWBB  OAir  NOT  BE  CONSIDXBSD  BT  THB  AtPSXXATB  CoUBT,  upOQ  ED 

Appeal  from  an  order  granting  a  preUminary  injanotion  taken  nnder  the 
aot  of  1836,  c.  380.     Wagner  v.  Cohen,  660. 

See  Bona  Fidb  Purohasbbs,  2;  EguiTT;  Fbaud,  10;  Intanot,  2,  3;  Intxb- 
flbadbb;  New  Tbial;  Pabtnbbship,  1;  SiiAin>BB,  3;  Subettbhip,  6; 
Tbkdeb;  Tbbbpass,  6. 

POSSESSION. 

L  BiGRT  TO  ExcLUBiyB  Possession  and  Enjoyment  is  not  Lost  by  want  of 
fenoe  aronnd  improved  land,  and  the  owner  of  nnfenced  land  may  drif% 
cattle  therefrom  with  a  dog.     Clark  v,  Adams,  161. 

5.  Possession  of  Land  bt  Husband  undeb  Gut  to  his  Wm,  whether  the 

gift  be  by  deed  or  by  parol,  inures  to  the  benefit  of  her  title,  and  If  oon- 
tinued  for  more  than  twenty  years,  perfects  her  poeseeaory  title  as  against 
the  donor  who  sarviyes  her.     Mereunan  v.  CaldweU,  637. 

i.  Possession  Taken  bt  Husband  in  Right  of  his  Wife,  and  nnder  her 
title,  has  the  same  effect  as  if  it  had  been  her  own  separate  and  indepen- 
dent possession.    Id, 

4.  Possession  Held  bt,  ob  Debited  fbom.  Husband,  can  not,  by  any  aot  of 
Ids,  during  the  life  of  his  wife,  be  made  hostile  to  her  title,  under  which 
he  acquired  it.  For  the  law,  having  intrusted  him  with  her  rights,  will 
not  allow  him  to  defeat  them.    Id, 

6.  AoruAL  Possession  is  not  Necessabt  to  Gite  a  Valid  Title.    It  is  \ 

su£Bcient  if  there  be  no  adverse  possession.    PUta  v.  BtiUard,  406. 
8.  Possession  of  Pebsonal  Pbofertt  is,  if  Unexflained,  prima/aeie  evi- 
dence of  ownership  in  the  possessor.    Avery  v.  Clemens,  323. 

7.  Aots  and  Declabations  of  the  Possessob  of  Pebsonal  Pbofebtt,  con- 

cerning the  same,  are  admissible  in  evidence,  to  determine  the  nature  of 
such  possession,  although  not  made  in  the  presence  of  the  one  claiming 
ownership  in  the  property. .  Id, 

8ee  Adtebse  Possession;  Bona  Fide  Pubchassbs,  2,  3;  Ezeoutions,  4,  6, 
7;  Fraudulent  Ck>NTETANCES,  3,  6;  Negotiable  Inbt&umentb,  23»  27; 
Statute  of  Frauds;  Statute  of  Limitations,  6;  Tbusib  and  Tbus 

nss^l. 

PRESENTMENT. 

See  NEGOTIABLk  iNSTBUMEBm 

PRESUMPTIONS. 
See  AaBonam  cm  Gontbaois,  2;  Easemxhtb^  8|  Wiiemme,  L 

PRINCIPAL  AND  AGENT. 
See  Agenot. 

PRINCIPAL  AND  SURBTT. 
See  Subettshif. 

PROCESS. 
L  Seaboh  Wabrantb  SHOULD  be  CoNSTBUED  Stbioilt.    LoTthei  y.  Fofgoif, 
664. 

t.  Whebb  Pabties,  undeb  Colob  of  a  Search  Wabbant,  commanding  the 
officer  to  diligently  search  a  certain  house  for  stolen  goods,  force  their 
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wmy  into  aa  adjoining  dwelling-houae  and  Marcb  i%  tliey  will  ba  Joints 

liable  in  damagea  for  the  injury  done  to  the  pwpertj  and  fealingi  ol  the 

ooonpant    Id, 

See  Statdtss,  4,  6. 

PBOMISSO&Y  NOTES. 
See  KxQOTEABLi  IinrrBUXDm, 

PBOTBST. 
See  BviDurcn,  6-7;  Nxootiaals  brantunmi^  6-8L 

QUESTIONS  OF  LAW  AND  FACT. 

lae  AmEanov  ov  Ivmmxnaxm;  Dxbds,  6;  ByiDnrciy  86|  Fbaub^  1«  if 

Fbauduubht  Oonvetahgis,  4,  ft. 

RAILROADS. 

1.  Wkebm  Sfabxb  tbom  Railroad  Compakt's  Looomoxits  Sr  Fnui  io  a 
Shop,  and  from  the  ahop  the  fire  spreade  acroae  a  itreet  to  a  dweUiag- 
honae,  the  owner  of  such  hooBe  can  recover  from  the  railroad  oompamr 
hie  loes,  nnder  a  statute  making  it  liable  for  an  injury  done  "by  fire  oom- 
mnnicated  by  its  looomotive  engine."    Hart  v.  W.  B.  B,  Co,,  719. 

%  Inbukanoe  CoMPANy  Patiko  a  Loss  caused  by  sparks  from  a  railroad  eom- 
pany's  locomotive,  and  for  which  the  company  is  responsible,  may  re- 
oover  from  the  railroad  company  such  loes  in  the  name  of  their  aaanred, 
and  a  release  executed  by  such  assured  to  the  railroad  company  is  no  bar 
to  such  action  by  tho  Insurance  company.    Id. 

i.   SUPKBINTBNDXMT  OF  A  RaILROAD  DePOT  HAS  NOT  A  RiOHT  tO  OrdOT  a  pST- 

Bon  to  leave  the  depot,  and  not  to  come  there  any  more,  and  to  remove 
him  with  force  if  he  does  come,  merely  because  he  has  violated  some 
supposed  regulation  of  the  company,  in  the  opinion  of  the  snperintendenti 
or  has  conducted  himself  offensively  to  such  superintendent.  JToOt. 
Power,  698. 
^  Evidence  of  a  Formeb  Violation  of  Other  Regulations  of  a  Raii<- 
BOAD  Corporation,  by  a  person  put  out  of  a  railroad  depot  by  force  for 
a  supposed  violation  of  a  certain  regulation,  is  not  admissible  in  an  ao- 
tion  of  assault  and  battery  by  the  person  so  put  out  against  the  superin- 
tendent of  such  depot.    Id, 

RATIFICATION. 

Ratifioation  Procured  by  Misrepresentation  is  nevertheless  effeotoal 
and  binding,  if  the  parties  to  be  benefited  by  the  ratification  did  not  par- 
ticipate in  the  misrepresentation.     FUzpairick  v.  School  Comamaiomen^ 

See  AoENOT,  2;  Husband  and  Wife,  5;  Judicial  Sales;  Neootiauji  Ih- 

8TRUMENT3,  3;  SUNDATS,  3. 

RELEASE. 

1.  Release  not  under  Seal  is  Valid,  if  it  ezpressea  or  is  supported  bj  a 
consideration,  or  if  evidence<l  by  a  valid  decree  of  a  ooort  ol 
Benjamin  v.  McConiiell,  474. 
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§L  RiTiBAM  OF  Onb  of  Two  Pabtzes  BoTTifB  iiT  AH  Obuoation  releuM  the 
other,  though  the  release  contains  a  proviso  that  sach  other  party  shall 
not  take  advantage  ot  it.    Id. 

IL  RiTiiAiiw  BT  A  Ckkditob  OF  Oim  OF  Sbybbal  Oblzqobs  is  a  dischargeol 
alL    Bc%eman  v.  Staie  Bank,  291. 

4.  GoYBNAHT  Entbbbd  INTO  BT  A  Cbbditob  in  tavor  of  one  of  several  obli- 

gora,  not  to  sae,  and  to  indemnify  him  against  any  suit  bxoaght  by  his  oo- 
oUigorap  is  not  a  release  which  discharges  the  other  oo-oUigon.    Id, 

See  Railboass,  3. 

REMAINDEE-MBN. 
See  Imfbovembnts. 

REPLEVIN. 

OmriB  of  PBonnrT  mat  Maditain  BBPLsynr  against  a  sbOTiirs  veads% 
althongh  sooh  action  would  not  lie  against  the  sheriit    I>add  v.  MtOnm^ 

aoi. 

HETBOSPEGTIVE  STATUTES 
See  GON8TIT0TIONAL  Law,  17,  18. 

SALES. 

1.  Dbiitxbt  of  thb  Pbopxbtt  Sold  is  not  Nbobssabt  topass  the  title^  ■• 
between  the  parties  to  the  sale,  if  the  purchase  price  has  been  paid. 
Chitar  v.  DavieB,  311. 

5.  Dbuvbbt  to  Cabbibb  ob  Wabxhousbmak  Named  ob  Indioatbd  bt 

BuTXB,  is  a  delivery  to  the  buyer,  and  the  goods  so  delivered  will  be  at 
the  risk  of  the  buyer,  without  notice  of  delivery,  unless  the  parties  con- 
tract that  notice  of  delivery  shall  be  given.    Brac{ford  v.  Marhwry,  264. 

i.  Dbuyxbt  to  Wabehoubxman  mat  bb  Complbtb  Dklivebt  to  BirrxB, 
although  the  seller  takes  the  receipts  in  his  own  name,  unless  his  inten- 
tion in  so  taking  them  was  to  preserve  the  right  of  property  in  himself. 
Id. 

4.  Trlb  to  Pbopxbtt  Dxltvebed  to  Wabxhousxman  Ikdigatxd  bt  ButbBi 
vests  in  him,  though  the  warehouseman  may  have  a  lien  on  it  for  his 
charges.    Id, 

Ai  Whebb  Sxlleb  of  Ooods  GrvEs  CBEDrr  to  Buteb,  until  the  latter  shall 
be  able  to  ship  them  to  a  certain  place  and  receive  returns,  he  can  not 
maintain  an  action  for  the  price  thereof,  until  sufficient  time  has  elapsed 
for  the  returns  to  be  received;  but  a  mere  gratuitous  extension  of  delay, 
made  after  the  contract  was  otherwise  complete,  will  not  affect  the  seller's 
right  to  sue.    Id. 

6L  If,  on  Sajle,  Cbedit  is  Stipulated  fob,  thbbb  can  be  no  Bbooyebt  ex- 
cept for  the  sum  due  according  to  the  contract,  when  the  suit  is  com- 
menced.   Id, 

7.   PUBCHASE  OF  PXBSONAL  PbOPXBTT  BT  MeANS  OF  FaLBE  ReFBESXNTATIONS 

of  solvency  gives  no  title  to  the  vendee,  and  the  vendor  may  recapture 
the  property  if  it  can  be  done  without  unnecessary  violence  to  the  penon 
and  without  breach  of  the  peace.     Ilodgeden  v.  Hubbard,  167. 

SeeAuonoKs;  Subbooatton. 
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SBABOH  WARBAliT8L 
See  Pbocbss. 

SEQUESTRATION. 
See  BzicuTZOira»  11, 19L 

SBBVrrUDBS. 

See  Basimewto. 

SET-OFF. 

IhnmAiiT  MAT  Sn  Off  nr  a  Suit  bt  a  SuKvivmo  PAsnnEB  apon  a  dsM 

dne  the  fiim,  m  debt  due  to  him  by  rach  ■airiving  partner  indiTidiia]^.  •. 
ffolbrook  T.  Lackey,  726. 

SHERIFFS. 

1.  Shxbiff  of  Osx  ConiiTT  BA8  NO  AuTHOBiTT  to  levy  on  and  aell  hud 

situated  in  another  oounty.    Stephenaon  v.  Doe,  489. 

2.  Whxbb  a  Shsriff  of  Mississipfi,  hayino  Aoquibbd  a  Spboial  Pftor- 

KBTT  in  goods  by  attachment,  brings  the  goods  into  the  state  of  Loaiaiana 
without  authority  of  law  or  of  the  parties  litigant*  for  the  aocompliah- 
ment  of  an  unlawful  purpose,  he  thereby  diyeets  himself  of  any  special 
property  in  them,  and  the  original  owner  may  assume  oontrol  over  them 
in  the  latter  state,  or  they  may  be  seized  at  the  suit  of  one  of  his  ored- 
itora.     DUk  ▼.  BcuUy,  561. 

8.  Pbbson  Deputed  to  Sebvb  a  Wbtt  has  All  the  Powers  of  the  Shebiff 
in  serving  or  executing  any  process  except  that  he  is  not  to  be  reoognised 
or  obeyed  as  sheriff  or  known  officer,  but  must  show  his  authority,  and 
make  known  his  business  if  required  by  the  party  who  is  to  obey  tha 
same.     Burton  y.  WiHcituon,  145. 

4.  Shebiff  can  not  Bbbak  Open  Outeb  Doob  of  Debtob's  Dwelluto- 
HOUSE  to  Make  an  Attachment  or  levy  execution  upon  goods.    Id, 

6.  Shebiff  mat  Break  Open  a  Barn,  Outhouse,  sra,  to  Make  ak  A*- 

taohment  or  levy  execution,  but  a  request  must  be  first  made  for  admit 
tanoe;  but  a  bam  in  the  field  may  be  opened  without  request.    Id, 
ib  Shebiff  mat  Sebve  an  Bzboution  at  Night  as  well  as  in  the  day«tiaMw 
Id. 

7.  Demanding  Admittanoe  of  the  Pbbson  Who  has  the  Ket  is  mdA» 

dent.    Id, 

8.  Act  of  Constable  to  Rendeb  Him  and  his  Subbths  Liable  on  hk 

bond,  must  be  done  by  him  as  constable,  under  daim  of  a  ri^t  to  do  il 
by  virtue  of  his  offioe.  CommoTtwealth  r.  CoU,  600. 
•.  Subbties  of  a  Shebiff  abb  not  [jIable  fob  Movbt  Colleoted  bt  Hoc, 
after  his  successor  had  been  appointed  and  had  qualified,  upon  an  ezeon- 
tion  which  he  had  failed  to  deliver  to  such  successor  in  office,  arai 
though  the  execution  debtor  has  been  compelled  to  pay  the  amooBt  n 
second  time.    McDonald  v.  Bradshaw,  385. 

SHIPPINQ. 

L  Whebb  Goods  webb  Lost  fbom  a  Stbameb  bt  Reason  of  a  OoLUBUBt 
which  were  shipped  under  a  bill  of  lading,  containing  the  ezoeptiM 
"  unavoidable  acddents  and  dangers  of  the  river,"  the  owner  of  the 
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■ieamer  will  not  be  liable  for  their  value,  where  there  wa«  no  fault  or 
oareleaeness  on  the  part  of  the  offioers  and  orew  of  each  eteamer,  and  it 
was  not  in  their  power  to  prevent  the  collision.   Van  Horn  v.  Taylor^  668. 

S,  VAI.US  OF  Goods  Which  were  Stowed  on  the  Deck  of  a  Steameb  with 
the  knowledge  of  the  consignor,  can  not  be  reoovered,  where  they  were 
lost  overboard  by  reason  of  a  oollision  with  another  boat,  without  fanlt 
or  n^ligence  on  the  part  of  the  officers  and  orew  of  such  steamer,  on 
the  ground  that  they  were  improperly  stowed  on  deck  Instead  of  in  the 
hold.    Id. 

i.  Ck>zxi8iON  OF  Vessels  at  Sea,  without  Faui/t  Imputable  to  Bxtheb*  la 
notan'<aotof  God."    Pkusted  y.Baekmik  K.8.  N.Oo,B8^. 

4.  OwvEBS  OF  Steamboat,  Admitted  to  be  Ck>MM0N  Cabbiebs,  abe  Liabli 
for  a  shipment  lost  by  means  of  a  collision  with  another  vessel  at  sea» 
and  without  fanlt  imputable  to  either,  there  being  no  express  stipula- 
tion that  they  should  be  exempt  from  perils  of  the  sea.    Id, 

i.  Weakness  of  Boat  Injubbd  bt  Collision  on  Navigable  Stebam  does 
not  relieve  the  defendant  from  the  duty  of  exercising  all  reasonable  ears 
and  effort  to  prevent  the  collision.    Inman  v.  Ikmh,  620. 

6L  One  of  Two  Joint  Ownebs  of  a  Ship,  in  a  Home  Pobt,  oan  not  bb 
Allowed  to  incur  an  expenditure  for  repairs,  without  the  knowledge 
and  consent  of  the  other,  and  then  recover  from  him  his  proportloii  of 
the  expense.     Benson  v.  Thonipaon,  617. 

SLANDEB. 

L  To  OhABOE  a  PeBSON  with  having  the  GoNOBBHEA  is  AonONABLB  FBB 

SB,  as  it  is  charging  him  with  a  disease  which  would  wholly  or  partial]/ 
exclude  him  from  society,  most  certainly  from  all  good  society.  Waimm 
V.  McCaHkif,  380. 

H  In  Actions  of  Slandeb,  Words  abe  to  be  Taken  in  their  conmion  ao- 
oeptation;  in  the  sense  in  which  those  to  whom  they  are  addressed  unde^ 
stand  them.    Id, 

IL  Dbolabation  in  an  Action  fob  Slander  is  Insufficient,  which  allegsa 
that  defendant  falsely  and  maliciously  said  of  plaintiff  "she  is  a  bad 
girl,  a  veiy  bad  girl,  and  unworthy  to  be  employed  by  any  company  in 
Lowell,  meaning  thereby  that  she  was  a  lewd,  lascivious,  and  wanton 
person,  and  was  guilty  of  the  crimes  of  fornication,  prostitution,  lewd- 
ness,'* etc,  for  want  of  an  averment  or  colloquium  that  would  warrant 
the  innuendo.    8iM  v.  Snow,  730. 

Am  Wmnaap  in  Action  for  Slander,  having  Testified  as  to  the  Words 
Spoken  by  defendant,  can  not  state  what  meaning  he  understood  the 
dafendant  to  oonvey  by  the  words.    Id. 

SLAVERY. 

Slatbb,  though  Motablb  nr  Mississippi,  are  Immotablb  nr  LounuiUt 
and  the  vendor,  to  preserve  his  privilege  upon  an  immovable^  mosl 
Ptootd  it.    OopUy  V.  Sai^ord,  648. 

SOVEREIGNTY. 
See  Eminent  Domadt. 
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SPECIFIO  PERFOEMANGE. 

!•  AB8IONBB  OF  A  NoTB  OivsN  FOB  THE  PiTBCHASB  Pbicxof  Land,  where  the 
vendor  retained  the  title  as  security,  may,  by  a  bill  filed  against  the  ven- 
dor and  the  vendee,  compel  the  specific  performance  of  the  contract  of 
purchase,  and  obtain  satisfaction  of  the  amount  due  him  on  such  note  by 
subjecting  the  land  to  sale  for  the  payment  thereof.  Hamsna  v.  WU&oHf 
100. 

%  Promise  by  Father  to  Give  Plantation  and  Slaves  to  his  Son,  if  he 
would  remove  from  another  state  to  this  to  live,  is  a  gratuity  only,  and 
not  a  contract  of  which  a  court  of  equity  will  enforoe  a  speoifio  perfonn- 
anoe,  although  the  son  has  been  thereby  induced  to  break  up  at  a  looi^ 
and  been  put  to  trouble  and  expense  by  the  removaL  And  a  part  pof^ 
formance  of  such  promise,  by  putting  the  son  in  possession,  and  improve- 
ments made  by  him  on  the  land,  will  not  warrant  the  court  in  decreeing 
a  conveyance  by  the  devisees  of  the  father  after  his  death,  where  no  oon* 
veyance,  or  promise  of  conveyance,  is  shown  to  have  been  made.  #bff^ 
ward  V.  AmuiUadt  248. 

STATUTE  OF  FRAUDS. 

L  Pabol  Sale  of  Land,  Acxx>mfanisd  by  Possession,  passed  a  title  as  valid 
and  legal  as  a  written  conveyance  in  Texas  before  the  adoption  of  the 
principles  of  the  statute  of  frauds.    BrUcoe  v.  Bronaugh,  108. 

SL  Whebb  Parol  Sale  of  Lands  Passes  a  Legal  and  Valid  Title,  the  want 
of  a  writing  does  not  affect  the  right  of  the  vendor  to  retain  a  lien  upon 
the  land  to  secure  the  payment  of  the  purchase  money.    Id, 

ft.  Statute  op  Frauds  dobs  not  Avoid  Every  Gift  unaccompanied  by  poasoa- 
sion.  It  is  only  in  cases  where  the  gift  is  not  founded  upon  a  oooaideratioii 
good  in  law,  that  it  is  void  against  creditors  and  purohaserB.  Dodd  t. 
McOratOy  301. 

^  Promise  to  Answeb  fob  the  Debt  of  Anotheb  is  not  wtthih  thx  Stat- 
ute OF  Fbauds,  if  such  other  no  longer  remains  liable.  Spatm  v.  Batt- 
te0,  346. 

STATUTE  OF  LIMITATIONS. 

L  Law  of  the  Fobum  Govbbns  the  Question  of  Pbesobiftion.    JShsin  t. 

Lowry^  545. 
2.  Acknowledgment  of  Debt  Interrupts  Prbscbiftion  even  though  it  ba 

not  made  to  the  creditor.     Id. 

8.  Statute  of  Limitations  is  Applied  by  Court  of  Equity  in  Case  of 
Trust,  which  is  limited  in  its  duration,  or  in  a  case  where  the  party 
seeking  redress  has  a  legal  remedy,  and  a  court  of  law  has  concurrent 
jurisdiction  >vith  a  court  of  equity.  And  in  such  cases  the  statute  is 
permitted  to  have  its  operation,  whether  the  suit  is  brought  at  law  or  in 
chancery.     Lexington  A  0.  R.  R.  Co,  v.  Bridges,  528. 

4.  Party  has  a  Right  to  the  Decision  of  the  Court  as  to  the  meaning  of  m 
statute  applicable  to  his  case,  independently  of  a  declaratory  act,  passed 
while  his  suit  was  pending.     Stephenson  v.  Doe,  489. 

ft.  WoBDs  ''Beyond  the  Seas,"  ar  Used  in  the  Statute  of  Limitations  of 
1831,  will  be  construed  to  mean  beyond  the  jurisdiction  of  the  state,  not- 
withstanding a  statute  passed  while  the  suit  was  pending,  defines  soflh 
words  as  beyond  the  jurisdiction  of  the  courts  of  the  United  States.    Idm 
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i.  Statuts  of  LiMiTATioirs  GiTiNO  Title  in  Cases  ov  Adtebse  Possession 
operate  prospectively  only.  Possession  maintained  prior  to  the  time  when 
the  statute  takes  effect,  can  not  be  estimated  in  determining  whether  title 
has  been  acquired  by  adverse  possession.    Bruce  v.  Schuyler,  447. 

7.  Dbliteiit of  an  Execution  to  the  Sheriff  does  not  stop  the  running  of  the 
statute  of  limitations  in  favor  of  an  adverse  holder.  To  have  such  efibot 
an  actual  seizure  is  necessary.    Dodd  v.  MeOraw,  301. 

&  Acknowledgment  of  a  Debt  will  take  it  out  of  the  statute  of  limitations. 
WheeJock  v.  DooUUie,  163. 

Il  AOKNOWLSDOHENT  BY  OnE   PaBTNSB  OPERATES  AOAIN8T  AlL,  tO  take  a 

debt  out  of  the  statute  of  limitations,  whether  made  before  or  after  th« 

dissolution  of  the  oopartnerahip,  or  before  or  after  the  statute  has  run 

up<ni  the  demand.    Id. 
IOl  Where  Failure  to  Discover  Mistake  is  Relied  on  to  shelter  a  party 

from  the  operation  of  the  statute  of  limitations,  he  must  show  that  he  oould 

not  by  the  exercise  of  proper  vigilance  have  made  an  earlier  discovery. 

Lexinffton  S  O.  R,  /?.  Co,  v.  Dridgee,  528. 
11.  Bargain  and  Sale  Deed  of  Tenant  bt  Cubtest  ooiiTeys  such  estate  only 

as  he  held,  and  the  statute  of  limitations  begina  to  run  against  the  wife's 

heirs  only  from  the  time  of  the  husband's  death.    Meromam  v.  OioUweS, 

637. 

See  Corporations,  13-15;  Mortgaoes,  18;  VENDOft  and  Vkndbi. 

STATUTES. 

1.  Preamble  of  an  Aot. — 11  the  enacting  part  of  a  statute  is  amfaigoons,  re- 
sort may  be  had  to  the  preamble  for  the  purpose  of  arriving  at  the  true 
object  intended;  but  resort  can  not  be  had  to  the  preamble  to  control  the 
meaning  of  the  clear  language  of  the  act.    Sutherland  v.  De  Leon,  100. 

S.  BuLE,  in  Construing  Statutes,  is  to  Give  that  Construction  which 
will  sustain  and  not  render  them  unconstitutional,  if  it  can  be  done  with- 
out subverting  the  obvious  meaning  of  the  language  used.    Id, 

IL  Statute  of  32  Henrt  Vm.  against  Braoert  and  Buying  Tetleb  is 
In  force  in  Georgia.    PiUs  v.  Bullard,  405. 

4.  Seventh  Section  of  Aot  of  Congress  of  Texas  of  December  22, 1836, 
refers  to  such  process  as  may  be  issued  from  the  district  court  in  the  ordi- 
nary suits  of  that  court,  and  not  to  such  process  as  the  judge  had  bean 
required  to  issue  himself.    StUJierland  v.  De  Leon,  100. 

i.  Act  of  December  18,  1837,  of  Congress  of  Texas  authorizing  the  judge 
to  issue  an  attachment  against  the  property  of  a  non-resident,  upon  an 
affidavit  showing  that  the  defendant  is  a  non-resident,  and  the  value  of 
his  property,  provides  for  a  proceeding  strictly  in  rem,  and  the  court  ac- 
quires jurisdiction  of  the  subject-matter  as  soon  as  the  sheriff  has  returned 
the  attachment  levied.     Id, 

i.  When  a  Statute  has  Received  a  Judicial  Construction  of  the  court  of 
the  state  where  it  was  in  force,  and  has  been  re-enacted,  the  legislature 
is  understood  to  have  adopted  the  construction  given.  Myrich  v.  Hcuey, 
583. 

7.  Long- established  Construction  of  a  Statute  bt  the  Officers  who 
execute  it,  ought  to  have  the  force  of  a  judicial  determinatioik.    Bruce  v. 
Schuyler,  447. 
Am.  Dco.  Voxh  ZLVI— a 
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8.  CoirrKMFOBANEOUS  CoNSTBUonov  OF  A  Statdtb  is  generally  the  beet.  Id, 
i.  RiriAL  ov  Statutb.— Iv  thsbb  bb  Two  AnrntMATiVB  Statotbs,  or  two 
affinnatiTe  aectioiu  in  the  eame  stetate,  on  the  nine  sabject,  both  moat 
stand,  if  poeaible,  and  neither  be  deemed  to  repeal  the  other.  Thia  rule 
applied  to  certain  parts  of  the  reyenae  lawa  of  1827  and  1833,  and  the 
auditor  held  to  have  power  to  make  oonTeyanoes  under  aalee  made  under 
the  former  statute.      Id. 

10.  Statutes  ouqht  to  bb  so  Ck>N8TBUBD  as  not  to  Impair  pre-existing 
rights  of  the  public  or  of  individuals.    Id, 

11.  Repeal  bt  Implication  is  not  Fayobbi),  and  is  deemed  to  have  taken 
place  only  when  a  subsequent  statute  can  not  be  reconciled  with  a  prior 
one.    Id, 

12.  Laws  in  Pari  Matbria  are  construed  together.  No  aentenoei  olaasey  or 
word  should  be  treated  as  insignificant  or  snpeifluoos.    Id, 

See  Ck>NSTiTDnoNAL  Law;  Basembbts,  2;  Tazatiob. 

STOCK. 
See  G0BPOKATION& 

STREETS. 

L  Statb  mat  Conteb  upon  hbb  Subobdinatb  J(7iubdictions»  both  moni« 
eipal  and  judicial,  the  right  to  take  private  property  for  the  purpose  of 
opening  streets  and  roads,  when,  in  their  opinion,  it  is  demanded  by  the 
public  welfare.    Alexander  v.  Mayor ^  630. 

SL  Municipal  Ordinance  PROviDiNa  that  an  Assbssmbnt  for  street  im- 
provement shall  be  apportioned  among  the  owners  of  land  benefited  by 
such  improvement,  is  not  unconstitutional  on  the  ground  that  it  subjects 
the  individuals  embraced  by  it  to  an  unequal  and  partial  tax  fbr  an  im- 
provement in  which  the  whole  community  is  interested.    Id, 

5.  Pabtt  Aoorib\'bd  bt  an  Assessment  mat  Appeal  to  the  city  court  and 

oontest  the  correctness  of  the  assessment  before  a  jury  of  the  county.   Id, 
A,  Ordinanob  Exempting  Pbopbbtt  Impboved  from  assessment,  would  ba 
void  under  the  act  of  1838.    Id, 

6.  Courts  will  not  Pbesumb  that  Pbopebtt  in  One  Stbebt  is  benefited 

by  improvements  in  another,  because  such  streets  are  parallel.    Id. 
0.  Chancebt  has  No  Jurisdiction  to  Sopervisb  or  re-examine  the  proceed- 
ings and  judgments  of  the  city  coiirt,  in  reference  to  assessments.     Id, 

7.  Wherb  Two  Persons  Meet,  Traveling  on  the  Public  Hiohwat,  and 

A  Collision  takes  place,  by  which  one  of  them  is  injured,  to  entitle 
him  to  maintain  an  action  for  damages,  the  injury  must  not  have  been 
cawed  by  any  want  of  ordinary  care  on  his  part  to  avoid  it,  although  he 
he  was  traveling  on  the  right  side  of  the  road,  and  the  other  party  was 
not.     Parker  v.  Adama^  694. 

SUBROGATION. 

Indorseb  Comfsllkd  to  Pat  a  Note  is  subrogated  to  the  right  of  tha 
creditor  to  maintain  an  action  to  rescind  the  sale  as  simulated  and  fraud- 
ulent, against  a  subsequent  purchaser  of  the  property  for  which  the  note 
was  given.     Oroves  v.  Steely  551. 
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SUNDAYS. 

1.  PBOMI880BT  NoTB  ExBOUTED  ON  SuNDAT  IS  VoiD,  6ven  thoQgh  the  partiefl 
thereto  have  previously  settled  the  teims  of  the  contract,  and  meet  on 
Sunday  by  appointment,  merely  to  execute  the  note.  Lovtjoy  v.  WMp' 
pie,  157. 

2.    P^MISSORT  NOTB  WRITTEN  Al  D  SlONBD,  BUT  NOT  DbLIYBBBI)  ON  SUNDAT* 

will  not  bo  void  for  what  patted  on  Sunday.    Id, 
Z,  Contract  Made  on  Sunday  i3  Void,  and  can  not  be  validated  by  subeo- 
quent  ratification;  but  if  the  terms  of  a  contract  are  agreed  upon  on 
Sunday,  and  the  contract  is  subsequently  executed,  it  ia  valid.    BuU&r 
V.  Lee,  230. 

SURETYSHIP. 

1.  Guardlan'8  Bond  with  the  Amount  ow  Penai^t  in  Blank  is  not  void 
in  equity;  and  a  mortgage  given  by  the  principal  in  such  a  bond,  to  in* 
damnify  his  sureties  from  loss  by  reason  of  their  liability  thereon,  is  valid. 
Bumpas  v.  DotBon,  81. 

%  Notice  bt  a  Surety  to  thb  Cashibb  of  a  Bank,  requesting  him  to  put 
the  note  on  which  he  was  surety  "in  a  train  of  collection,**  will  not  re- 
lease him  from  liability  upon  the  bank's  failure  to  comply  therewith. 
Bale8  V.  Stale  Bank,  293. 

8,  Dismissal  or  Levy,  by  Cbeditob,  against  thb  Pbinoipal  damnifies  and 
discharges  the  surety.     Curan  v.  Oolberi,  427. 

4»  The  Relation  of  Principal  and  Surety  Continues  after  Judgment 
in  favor  of  surety.    Id. 

ft.  Appeal  Bond,  Properly  Signed  and  Sealed,  and  Duly  AmggED,  is 
valid  against  the  sureties  notwithstanding  the  omission  to  insert  their 
names  in  the  body  of  the  instrument.    Cooke  v.  Cra»qfirrd,  93. 

See  Sheriffs,  8,  9;  Witnesses,  2. 

TAXATION, 

1.  OmaiiT  (UP  Fowbr  InoLumB  thb  Usual  Obdinary  and  NaamABT 

Means  for  the  exercise  of  the  power.    Bruce  v.  Schuyler,  447. 

2.  Power  Given  an  Officer  to  sell  lands  for  delinquent  taxes  includes,  by 

implicatiou,  the  power  to  make  a  conveyance  in  pursuance  of  the  sale.   Id, 
S.  Every  Prerequisite  of  Statute  Dirbctino  Sale  of  Land  fob  Taxes 
must  be  substantially  complied  with,  or  the  sale  will  be  illegal.     Sealee 
V.  Alvis,  269. 

4.  Land  can  not  be  Sold  for  Taxes,  under  the  Alabama  Statute,  where 

the  delinquent  owner  has  guo<ls  and  chattels  within  the  county.     Id, 

5.  No  Property  is  Exempt  from  Execution  in  Cask  of  Defaults  for  taxes. 

Id. 

•.  Two  Insufficient  Advertisements  of  Tax  Sale  can  no^  be  Ck>upL£D 
together  so  as  to  make  one  complete  legal  advertisement,  even  though  a 
verbal  coDscnt  thereto  is  given  by  the  delinquent.     Id. 

7.  Party  Claiming  Title  under  Collector's  Sale  for  Taxes  must  Suow 
affirmatively  a  compliance  with  every  substantial  requirement  of  the 
law.  A  tax  collector's  deed  is  not  even  prima  fotcie  evidence  in  favor  of 
the  purchaser's  title,  but  must  be  sustained  by  proof  of  extraneous  facta 
Lyon  v.  Hunt,  2iG. 
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i.  Whsri  ADYOtTUBMBirr  OF  Land  Sold  fob  Taxes  did  not  oontam  tbf 
dMoription*  and  was  not  published  for  the  length  of  time  required  I^Uw, 
the  tax  title  ia  invaUd.    Id. 

See  CoNSTTTunoirAL  Law,  19. 

TENANTS  IN  COMMON. 
See  Co/mrANOT. 

TENDER. 

!•  PUA  OF  Tender  is  not  Qood  unless  the  party  bring  the  money  or  other 
thing  tendered  into  court,  and  thus  giro  his  adversary  an  opportonity  to 
aeoept  it.  An  exception  exists  where  the  thing  tendered  can  not,  owing 
to  its  weight  or  bulk,  be  conveniently  brought  into  court.    Spaam  v. 

S.  Tbndeb  of  Spsoifio  Abticlxs  at  the  proper  time  and  place,  dtsoharges  the 
original  contract,  vests  the  property  in  the  party  to  whom  it  is  tendered, 
and,  if  the  tender  is  refused,  the  party  tendering  becomes  the  bailee  of 
the  party  refusing.     Id, 

3.  Tbndbb  in  the  Bills  ob  Notes  of  a  Bank  is  not  treated  as  a  tender  of 
specific  articles,  and  does  not  discharge  the  debt.  A  party  pleading  suoh 
tender  must,  therefore,  plead  it  with  a  profert  in  curia.    Id. 

i.  Tendeb  with  Ck)NDiTiON  ANNEXED  LS  INVALID.     HoUon  V.  Brown,  14S. 

ft.  Tender  with  Condition,  is  no  Bab  to  Ejectment  Bbooght  on  Mobt- 
OAOB.  Plaintiff  held  a  mortgage  to  secure  a  note,  but  had  lost  the  note. 
Defendant,  the  mortgagor,  tendered  payment,  but  demauded  the  note  as 
a  condition,  and  refused  to  take  a  receipt  and  discharge  of  mortgage, 
which  plaintiff  offered.  Held:  Such  tender  was  no  bar  to  an  action  of 
ejectment  brought  on  the  mortgage.    Id. 

8.  Wbtften  Aobeement  to  Pat  a  Sum  of  Money,  on  or  before  a  day  oar- 
tain,  with  a  provision  that  it  may  be  paid  in  Arkansas  currency,  is  not 
discharged  by  a  tender  of  the  amount  due  thereon,  in  Arkansss  oarrea^, 
after  matority.    JIoy$  v.  TuUU,  300. 

See  MoRTGAOBS,  9;  Neootiablx  Instruments,  25. 

TOLLS. 
See  Constitutional  Law,  9,  12, 13. 

TREATIES. 
See  Constitutional  Law,  14;  ContraotBi  7. 

TRESPASS. 

1.  For  Damage  to  Tbxspassino  Cattle  in  Dbiying  them  Awat  with  a 

Dog,  the  owner  of  the  dog  is  not  liable  if  he  exercises  ordinary  care  and 
prudence  as  to  the  size  and  character  of  the  dog  and  the  manner  of  set- 
ting him  upon  the  cattle  and  afterwards  pursuing  them.  Clark  v.  Adauu, 
161. 

2.  Disseisee  mat  Maintain  Tbespass  Quare  Clausum  Fbeoit  against  the 

disseisor.    Stevens  v.  IloUistert  154. 
S.  BxoovEBT  FOB  SuocESSiVB  TRESPASSES  BT  DissEisoB. — Where  plaintiff  baa 
possession  of  a  part  of  a  tract  of  land,  claims  the  whole  of  it,  and  has  a 
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deed  for  the  whole,  he  may  recover  .or  every  successive  trespass  upon 
the  land,  although  the  trespasser  has  actually  occupied  some  portion  of 
the  land  for  a  great  number  of  years.     Id, 

A.  PsBSON  Akrested  undeb  Warrant  Which  does  mot  Disolo.sk  ant  Chr- 
FENus  known  to  the  law,  may  maintain  an  action  of  trespass  against  the 
parties  who  caused  his  arrest.    CrumpUm  v.  Newman,  251. 

6.  Officer  Becomes  a  Trespasser  ab  initio  who  enters  a  house  and  attaches 
goods  therein  under  his  process,  but  takes  with  him  a  grossly  intoxicated 
and  clearly  unfit  person,  and  leaves  him  there  as  keeper  against  the 
owner's  remonstrance.    McUcom  v.  Spoor,  675. 

t.  In  Trespass  de  Bonis  Asportatis,  an  Averment  of  the  Value  of  the 
articles  carried  away  is  not  a  material  averment.  The  omission  of  it  is 
a  defect  of  form  only;  it  is  cured  by  pleading  in  chief  and  by  the  ver- 
dict, and  is  no  ground  of  exception  to  the  admission  of  evidence  to  prove 
the  value.    Baker  v.  Baker,  725. 

See  BxBounoNS,  1;  Injunctions,  1;  Landlord  and  Tenant,  ft. 

TROVER. 
See  Go-tenanot;  Mortgages,  li. 

TRUST  DEEDS. 
See  Deeds,  3. 

TRUSTS  AND  TRUSTEES. 

1.  Monet  or  Property  being  Placed  in  the  Possession  of  One  Party  te 
be  paid  or  delivered  to  another,  a  trust  is  necessarily  implied  in  favor  of 
the  latter,  which  he  may  enforce  by  an  appropriate  action.  Stoekard  v. 
Stockard'a  AdrrCr,  79. 

S.  Beneficiary's  Assent  to  a  Trust  Created  for  his  Benefit  will  be  pre- 
sumed in  the  absence  of  evidence  to  the  contrary.     Id, 

ft.  Trust  can  not  be  Revoked,  or  the  trust  estate  applied  to  other  purpoees, 
unless  the  beneficiary  has  dissented  from  the  trust.     Id, 

See  Injunctions,  3;  Statute  of  Limitations.  3. 

USAGE. 

1.  Custom  Which  Makes  Warehouseman  Subaqent  of  Factor,  to  Exam- 

ine Cotton  stored  with  him,  and  to  send  it,  if  damaged,  to  a  "pickery** 
to  have  the  damaged  cotton  separated  from  that  which  is  merchantable, 
and  which  renders  the  factor  liable  for  the  picking,  is  not  unreasonable. 
De»ha  V.  Holland,  261. 

2.  Custom  Which  is  General  and  Uniform,  is  Valid,  without  being  uni- 

versally acquiesced  in.  .  Id. 
Z,  Eyidbncb  of  Custom  must  Show  Certain  and  Uniform  Usage,  and  if  it 
is  contradictory,  and  fails  to  do  this,  it  is  insufficient  to  establish  the 
validity  of  the  custom.     Id, 

USE  AND  OCCUPATION. 
See  Landlord  and  Tenant,  8-12. 
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USURY. 

Tur  Per  Cwan  Jxtebmst  in  Miasisaipn  a  Usuuous,  and  an  agreement  to 
extend  the  time  of  payment  of  a  note  on  oondition  that  the  balance  due 
ahoald  bear  ten  per  oent.  intereet  ia  naorioaa,  and  the  payee  forfeita  all 
the  intereet  due,  the  note  being  payable  in  Miaeiaeippi  Erwm  t.  Lowrpf 
646. 

See  Nbootiabub  iNSTBUMXins,  2;  Pulldzho  aitd  PEAoncBy  9L 

VARIAKCB. 
See  BxMunoMS,  9;  JnsoMXsn,  3;  Pulldino  ahd  PBAono^  14. 

VENDOB  AND  VENDBB. 

L  Vindob's  Riobt  to  Filb  a  Bill  to  Subjbot  thb  Lavd  *o  Salb  lor  tha 
payment  of  pnrchaae  money  in  arrear,  where  he  haa  not  parted  with  tha 
tiUe,  can  not  be  affected  by  the  lapee  of  any  time  ahort  of  tha*  reqnialla 
to  raiae  the  preenmption  of  payment.    //cmnaT.  Wilmmt  I90l 

t.  Ordxb  Drawn  bt  Vbndob  on  a  Vendbb  Indebted  vob  Pubgbasi  lCoHsr» 
may,  in  equity,  be  treated  as  a  traaafer  of  ao  much  pnrchaae  money,  and 
the  drawer  may  enforce  a  vendor'a  lien  theretor.  Kmtelp  t.  IFiffi— ii^ 
193. 

Baa  OoMTBAOXB^  6;  Dowbb;  Fraud,  7-11;  Fbauditlbnt  C(unrB7AiroB8»  4-^ 

LlENfl,  7-10;  SPECmO  PSBVOBMANGEy   1. 

VERDICT. 
Sea  ORmnrAL  Law,  8;  Ejectment;  Jury  and  Jubobs;  Naw  I^oai. 

VOLUNTABY  GONVBYANGE& 
See  Fbaushjudtt  OoBTBTANCBa,  I^;  Husbabb  abb  WOf!^  ^  •» 

WAGEBa 
See  Gaming. 

WABDa 
See  Guardian  and  Wabd, 

WAREHOUSEMEN. 
See  Bailments;  Sales,  2-4;  UaAOB»  I. 

WASTE. 
See  Injunctions,  1. 

WATERCOURSES. 

1.  Bight  to  Usb  the  Waters  Cotering  Flats  BMwmm  Hkb  abb  Low* 
WATER  Mabkb,  for  the  purposes  of  navigation,  was  not  iatended  to  be 
abridged  by  the  ordinance  of  1641.  Oerriah  v.  Proftritton  qf  Uniam 
Wharf,  568. 

I.  Owners  of  Vessels  Exercise  only  THEnt  Lbqal  Ricbr  ob  Natioatiob, 
by  causing  thein  to  pass  over,  when  covered  with  water,  flats  lying  ba- 
twecn  ordinary  high  and  low  water,  and  to  remain  uponlhem  for  oom- 
mercial  pn:])  »sca,  from  tlio  «'})b  to  tlie  flow  of  the  tide.     I(L 
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lb  BiOHTTUL  Uan  of  One's  own  Estate,  whether  covered  by  water  or  not, 
nmy  not  nnfreqnently  have  some  effect  to  diminish  the  value  of  an  ad- 
joining estate,  or  to  prevent  its  being  ased  with  the  comfort  which  might 
have  been  otherwise  anticipated;  this  is  damnum  absque  ii^uria,  for 
which  the  law  does  not  and  can  not  make  compensation.     Id. 

4k  When  Pebsons  have  Acted  Unlawvullt  ob  Inju^^slt  in  Extbni>- 
INO  THBiB  Wharf  beyond  the  line  of  low-water  mark,  they  may  be 
amenable  to  the  sovereign  power;  bat  they  can  not  be  called  npon  by 
those  who  have  no  interest  in  the  land  covered  by  the  wharf,  to  make 
compensation  to  them  for  its  use.    Id, 

L  Obdinance  Declabino  that  Pbofbietobs  of  Land  "shall  have  Pbof- 
EBTT  TO  Low-WATEB  Mabk,"  contemplates  and  rslen  to  a  mark  which 
ooald  be  readily  ascertained  and  established,  which  wookL  be  the  nsnal 
or  ordinary  low-water  line.    Id, 

See  Constitutional  Law,  9-18. 

WHARVES. 
See  Watebooubsbs,  4. 

WILLa 

L  Childben  of  a  Tsstatob  will  be  Pbesumsd  to  Take  his  Land  as  heif% 

until  it  IB  shown  that  his  will  was  ezecated  so  as  to  pass  real  estate,  and 
that  its  contents  were  inconsistent  with  his  children's  claim  to  .the  land 
as  heirs.    Stephenson  v.  i>oe,  489. 

S.  Limitation  Oyeb  too  Remote. — Where  a  mother  by  will  bequeathed  her 
property  to  her  three  children,  giving  a  certain  bequest  to  each  and  "his 
lawful  heirs,  executors,  and  administrators,"  and  provided,  that  "  in 
case  of  the  deaith  of  either  of  my  ohildren  without  lawful  issue,  their 
part  to  descend  to  the  others,  to  be  equally  divided  botuwea  them,"  eaoh 
will  take  an  absohite  eslats^  the  limitation  over  bsing  tooiWBola.  Skep* 
hard  v.  Skephard^  41. 

lb  Devise  of  Pbopebtt  to  Wife  "DUUiroBKBKATinuii  Life, and «llMr 
decease  to  be  left  to"  the  testator's  son,  vests  the  estate  immediately  la 
the  son  as  an  executory  devise.     Fcurley  v.  OUmeTf  249. 

4.  Allotment  of  Real  Estate,  Made  bt  Commissionebs  appointed  under  a 
will,  passes  to  the  residuary  legatees  the  legal  title  to  such  portions  of 
the  realty  as  are  to  them  respectively  assigned.     Baynard  v.  Norris^  647. 

A.  Only  Grandchildren  in  Being  at  the  TiMe  of  the  testator's  death  take 
under  a  devise  of  several  parcels  of  land  to  '*my  dear  grandchildren,  to 
them,  and  their  heirs  forever,  to  be  equally  divided  among  them.*' 
Loockerman  v.  McBlair,  664. 

t.  Devise  in  Such  Case  is  Immediate;  the  description  of  the  persons  to 
take  is  general,  and  only  those  who  at  the  time  of  the  testator's  death 
came  within  that  description  can  take.     Id, 

7.  Cokstbuction  of  Will  which  Read:  **  I  give,  grant,  and  convey  unto  my 
brother  W.  C.'s  son,  N.  C,  during  his  natural  life,  and  at  his  decease  to 
hia  eldest  male  Mr,  and  after  his  decease  and  to  said  male  heirs  and 
•atigns  forever,**  etek  ■  At  the  time  of  the  testator's  decease  said  N.  C. 
had  no  children,  but  subsequently  had  several,  his  third  son  only  sur- 
viving him:  Held,  that  said  N.  C.  took  a  life  estate  only,  and  that  at  his 
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dMMW  his  rairiTing  ton  took  an  estate  In  tafl  malob    CVmai|>  t.  HaMmt, 

739. 

See  CoRFOSATiOKB,  3,  4,  7;  EuBonoK. 

WITNESSES. 

1.  Whxbb  Two  ||Fitnibbi8  Disxotlt  Comtbadiot  Each  Oehsb,  and  the 
vwadtj  of  neither  is  impeached,  the  presumption  of  tmtb  is  in  £aTor 
of  the  witness  who  swears  affirmatiyely.  Hepburn  t.  OlfiseNs'  Bomk  qf 
JAm%9wnaj  oo4. 

S.  SusiTT  on  A  Cost  Bond  mat  bb  a  Witkbsb  for  a  party  to  the  sidt^  npon 
the  filing  of  a  new  and  sufficient  bond.    Hoy»  v.  TuUU^  309. 

t.  Thx  Subscubivo  Witnbbb  to  a  Dbbd  most  be  prodnoed,  if  possible,  to 
prove  it;  but  the  party  desiring  to  prove  the  deed  may  impeach  the  wit- 
ness, thongh  called  by  himself.     WiOiatM  v.  Walker,  63. 

4   MoTHBB  78  InOOMPBTBNT  as  a  WiTNBSS  fOB  OB  AOAIICBT  HEB  DaUOKTEB, 

but  ii  competent  to  testify  in  favor  of  her  son-in-law;  her  orsdibility  as 
aifeftted  by  him  is  a  proper  subject  for  the  consideration  of  the  Jmy. 
C7fvi>M  ▼.  Sted,  651. 

See  Evidbnob;  Insanitt;  Slahdbb,  4 

WRIT  OF  ENTRY. 

Ib  ymn  or  Bbtbt  l>BiiAin>Aim  must  Rbodvbb  utob  tbb  Sibbbotb  «I 
Iheir  own  title,  and  not  becaaas  the  tenant  does  not  azbibH  any  l^nU 
titla.     Milkr  v.  JOwer,  619. 

WRIT  OF  EBBOE. 
See  Plbadiko  akb  Pbaovmb,  18-20l 
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